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0. A. Yaban
IHCTUTYT IIOXIITHOTO IIO30BY B AHTIJIII TA YEJIBCI

[ToxinHui Mo30B B YKpaiHi € BiITHOCHO HOBUM iHCTPYMEHTOM 3aXHCTY IIpaB
Ta iHTepeciB ropuanuHoi ocobu. ¥ 2015 poui 3akonoM Ykpaiuu «[1po BHeceHHS
3MiH 10 JesIKHX 3aKOHOJABYMX aKTiB I0J0 3aXMCTy NpaB iHBecTopiB» [1] akwio-
HepiB Ta YYaCHHUKIB roCNOJapChKOrO TOBAPUCTBA HA/iNMeHO MPaBOM 3BEPTATUCh
[0 CYLy Bim iMeHi TOBapuCTBa 3 BHUMOTOIO NPO BiAIUKOAYBaHHS 30WUTKiB, 3aB-
J@HUX TOCIOAAapPCbKOMY TOBApHUCTBY HOr0O MocanoBoi ocoboro. [loBHHUU TekcT
3azHadeHoro 3akoHy HaOyB uuHHOCTI | TpaBHS 2016 poky.

Harenep cmoci6 3axucTy MOpyLIEHOro TpaBa IOPUAWYHOI 0COOU LINSIXOM
MOlaHHs T1030BY BJACHMKOM (y4acHMKOM, akUioHepoM) Bix i imeHi Ta B ii
iHTepecax 3ai/a BiAIKOAYBAaHH§l 30UTKIiB, 3aMOAiTHUX MOCA0BOK0 0CO00I0,
perJaMeHTYEeTbCsl MOJ0KeHHsIMM cTatTi 54 [ocrmomapcebkoro mpoiecyasnbHOTo
Kojekcy Ykpainu [2]. BituusHsiHa cymoBa NpakTHKa 3 LbOrO NHUTAHHS HHUHI
nepe0yBae B NMPolLeci aKTUBHOTO (POPMYyBaHHS.

AkTyanpHicTh IOC/iKEHHS 3a3HaueHol cepy MPaBOBIIHOCHH 3yMOBJIEHA
TAKOX CYCIiJbHO-MIOJITHUHOK CHTYyaliero B YKpaiHi i y cBitTi 3arasom. Amxke
B yMmoBax mnanneMmii KoponasipycHoi indexuii (COVID-19), cnpuunneHoi
SARS-CoV-2, 6isHec-cmisibHOTAa BHMYIIE€Ha pearyBaTH Ha Oe3mpeleneHTHi
cuTyauii 3aaas MiHimisauii 36UTKiB Ta yHUKHeHHs1 6aHKpyTcTBa. OTXKe, 36i/b-
IIYETbC PU3HMK TOTO, 110 BJACHUKHU TOCMONAPCHKUX TOBAPHUCTB MOXKYTh Iepe-
KJaJaTH BiANOBifaIbHICTh 32 HEMOMYJISIPHI pillleHHs Ta 30UTKOBICTb Oi3HECY Ha
OUPEKTOPiB Ta {HIUMX NMOCALOBUX 0Ci0 KOMIMaHiM i MOfaBaTH MPOTH HHUX MO30BHU.
OTXe, KiJbKICTb MOXiTHUX M0O30BiB MOXK€ 3HAYHO 30iJbIIHTHCS.

AHani3 gocsigKeHb iHCTUTYTY MOXiIHOTO MO30BY B YKpaiHi CBiIUUTb MpPO Te,
1110 3a3HaYeHa TeMa B2Ke BUCTYyNaJja IpeaMeTOM HayKOBOI PO3BiIKHU, IPOTe MOTpe-
6ye nopanbuioro BuB4eHHs. Okpemi acieKTH BUOPaHO! TeMAaTHKH aHaJi3yBain
P.O. Kosanumuna, JI.O. OctpoBceka, T.C. I'ynima, H.O. 'epacumenko Ta iHmii.

Ockinbky MOXiZHMH MO30B BHMHMK | aKTHUBHO 3aCTOCOBYETbCS B KpaiHax
aHIJI0-CAaKCOHCHKOI CHCTEMHM IpaBa, B PaMKax L€l poOOTH yBary 3oceperkeHo
Ha aHaJi3i 3a3Ha4eHOTO {HCTUTYTY B AHIJII Ta Yesbci.

OTxe, MeTa cTaTTi — NMpoOaHai3yBaTH CTaH HOPMATHBHO-TIPABOBOTO 3a0e3-
TeyeHHs TOXiMHOTrO Mo30BYy B AHIJil Ta ¥YeJsbci; BABHAYMTH HalliOHAJTbHI 0CO-
OJUBOCTI CTAHOBJIEHHSI Ta 3/iMCHEHHS BKAa3aHOTO MpaBa Ha 3aXUCT iHTepeciB
IOPUANYHOI 0CcOOH; CUCTEMATU3YBATH HAsIBHI HAYKOBi Ta MpakKTH4Hi 3100yTKH
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IJ151 TONAJIbILOT OiJIbII KOMIJIEKCHOT iMIJIeMeHTalil TaKoro iHCTUTYTYy B yKpaiH-
CbK€ 3aKOHOAABCTBO Ta NPaB0O3aCTOCOBHY MiSJIbHICTb.

[TpaBoBe peryJ0BaHHS MOXiAHOTO MO30BY B AHIJII Ta YeJsbci 3MiHCHIOETbCS
SIK Ha 3aKOHOJABYOMY piBHi, Tak i Ha piBHi mpaBuJ, CPOPMYJIbOBAHUX CYAOBHU-
MH pimenHsiMu (To6To Ha piBHi 3aranbHoro npasa (common law)).

Busnauenns moxigHoro nososy (derivative claim) sakpimmoerbest aHriiii-
cokum 3akonoM npo Kowmmawii 2006 poky (Companies Act 2006) (nagani —
3akon npo Komnawii), sikuit € unnnum 3 1 xxostHs 2007 poky [3]. Llei 3akon
peryJioe 3a3HayeHi cycmisibHi BinHocuHH B AHraii, Yesbci Ta [liBHiunin [pian-
nii. I[IpoTe mpeaMeToOM IbOTO AOCHIMKEHHSI € BUKJIOUHO OPUCIUKIS AHIIII Ta
Yenbcy (Hagani — aHrIifCbKe 3aKOHOJABCTBO), alKe 3aKOHOAABCTBO [liBHiuHOT
Ipnanpit Ta HloTtnanaii Mmae neBHi 0cOOMMBOCTI i MOXKe OyTH TeMOI /IS OKpe-
MOI HayKOBOI PO3BiIKH.

[Toxinni mo3oBu B AHIJil Ta ¥Yesbci HaexXaTh 10 KOPMOPATUBHUX BiIHOCHH,
NpOTe Teopielo aHIVIIHCbKOro MpaBa nepefdaueHo MO NpaBa Ha KpUMiHaJ/bHE
Ta LMBiNbHe; My6Jiude Ta npusaTHe [4]. Tomy npouecyasibHi NHTaHHS pery-
motoTtbest [Ipasunamu Lusinbroro mpouecy (The Civil Procedure Rules) [5]
ta [IpaBunamu Kpuminanshoro npouecy (The Criminal Procedure Rules) [6].
Yci npouecyasnbHi acnekTH cropis, siKi He HaneXaTb 10 KPUMiHAJbHUX NPaBo-
BifHOCHH, BU3HavawoThcs [IpaBuiamu LusinbHoro npouecy. OTxxe, mpoueny-
pa MOJaHHS MOXiIHOTO MO30BY 32 aHIVIIHCHKUM 3aKOHOAABCTBOM 3a3HAYAEThCS
y Ipasuiax LusinbHoro npouecy 1998 (npasuao 19.9 A (4) (a)).

BinnosimHo mo wactunm 11 TnaBu 1 posminy 260 3akony mpo Kowmma-
Hil MOXiZHWH 1030B MOXKe OyTH MOJAHO ydyacHMKOM Kommanii (member of a
company) B iHTepecax KOMINaHii BHMKJ/KUHO 3 MiACTaB, YKa3aHUX 3aKOHOM.
Takumu nincraBamu € gakTuyHa a6o ouikyBaHa Hist a6o 6e3MisJbHICTb AUPEK-
TOpa, 110 MPU3BOAUTH A0 XaJaTHOCTi, HEBUKOHAHHS 3000B’s13aHb, MOPYILEHHS
000B’513KiB 200 3/10B’KMBaHHS JOBIpOI0, SIKi TMOKJ/Ia1al0TbCs HA AUPEKTOpa KOM-
nanil. KpiM 1p0r0, NoXigHUH MO30B TaKOXK MOXKe OyTH MOAAHO B MPOLECi, SIKUN
iHiuiloBaHo BigmoBimHO mo posniniB 994—999 3akony npo Komnawii, To6TO
KOJIM HEOOXiNHO 3aXMCTUTH MOPYIIeHi MpaBa Ta iHTepecH yJacHHKIB (mepeBax-
HO MiHopuTapHux). SK 3asHaualoTh mocainHuku Gareth Baker ta Samantha
Hacking [7], nocunarounces na npenenent Cinematic Finance Ltd v Ryder and
others %8], MPaBO HA MOAAHHS MOXiAHOTO MO30BY MaKOPUTAPHUM YyUaCHHUKOM
npsiMo He 3a00pOHSETbCS 3aKOHOM, NPOTe € BeJauka BiporimhicTts, mo Cyn
y TakoMy 1030Bi BiIMOBHTb. Lle BHIA€TbCs JIOTIYHMM, amKe MaKOpPUTAPHUN
y4aCHMK Ma€ MOXKJHBICTb CKOPUCTATHCh iHIIMMM CIOCOOAMH 3aXHCTY CBOIX
npaB i NpaB KOMIaHil.

[ToxinHu mo30B MOXKe OYyTH MOJAHO MPOTH AMpeKTopa abo iHwol ocobu,
a TAaKoX OJHOYACHO SIK NPOTH AMPEKTOpa, TaK i NPOTH iHIIOoI ocobu. BinnosinHo
1o 3akony npo Komnanil 2006 poky NOHATTS «IUPEKTOP» € AOCHUThH LIMPOKUM
3a CBOIM 3MiCTOM i, OKPiM JUpPeKTopa fK MocafoBy oco0y B PO3yMiHHi yKpa-
THCBKOT'O 3aKOHONABCTBA, BKJ/IOYA€ TaKOXK IUPEKTOPa, TOBHOBA)KEHHS SKOTO
3aKiHUMJIMCh, Ta TaK 3BaHOro TiHboBoro aupekropa (Shadow Director). Ocran-
Hill € 0c06010, 1110 BBAXKAETbCS TUPEKTOPOM, Ai€ SIK AUPEKTOP, NpoTe GopMasb-
HO He € NPH3HAYeHHM Ha TaKy Mocapy.
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«[H112 0c0Ba», MPOTH IKOI MOXKe OyTH MOJAHO MTOXiAHUH T030B, SIK 3a3HAYAETh-
ca y npeuenenri lesini v Westrip Holdings Ltd [2009] EWHC 2526 (Ch), € Tpets
ocoba, fika CrpHsiia IUPEeKTOPY y MOPYIIEeHHI BUKOHAHHS Horo 060B’a3kiB [9)].

[TosvBauaMy TMOXiAHOTO MO30BY MOXKYTb OYTH BHKJ/IOUHO yUYaCHUKH abo
akuioHepu KoMmaHil. BogHoyac He € NMPUHLMIIOBUM, YU CTaB 1103MBay y4YacHHU-
KOM (aKI_[iOHepOM) KOMIIaHil [0 TOro, K HacTaJ/ia IOisl, 10 € IiJCTaBO I
MOJAaHHS TO30BY, YW MiCJS LBOTO.

[Tonanus noxigHoro nosoBy nepenbauae ABa eranu. Ha mepuiomy ertami cyn
BM3HA4ae, UM € J0Ka3H, MOlaHi 3asiBHMKOM, OYEBHMIHO MepeKoHJIMBUMH (prima
facie case). 3amexxHO Bim LBOro Cya Biaxujsie a0 3aQ0BOJIbHSE KJIONOTAHHS
3asiBHUKA, a00 MOXKe 3alpOCUTH NOSICHEHHS Bill KOMIaHil i BiIK/JIaCTH PO3IJIAL
KJIONIOTAHHSl 0 MOMEHTY OTPHMAaHHS§l JOKYMeHTiB Bii kommnasii. Ilicas mpose-
JIeHHS TOCJiIP)KeHHS J0Ka3iB CyJ MOXKe HaJaTH A03Bi/l Ha MPOAOBXKEHHS MOAaH-
HS MOXiJHOTO I030BY HA BU3HAUEHUX CYIOM yMOBaX; BIIMOBUTH B A0O3BOJI.

Ha npyromy erani Cymom HOCTiIKyIOTbCS Taki acmekTd: ud Oyna nis abo
0e3/is/IbHICTh AMPEKTOpa MOTo[XKeHa KOMIaHi€lo [0 YM TMic/s il HaCTaHHS; Ud
nopana 6 (a6o uu npogoBKyBasa 6) 0coda, Ka i€ B KpallKX iHTepecax KOMIa-
Hil, 3a3HaueHUH NM030B. Ko Ais a60 6e3aisNbHICTh AUpeKTOpa OyJ1 NOrofXKeHi
kommanieto, Cyn y mo30Bi BiAMOBJsIE. Y 1IbOMY KOHTEKCTi BUIAETHCS AOLITbHUM
JOJATH, U0 He Oyab-fKa Ais abo 6e3MisIbHICTE MOXKYTb OYTHU MOTOMXKEHUMH
BinnmosinHo 1o 3akony. Kpim Toro, Cyn aHamidye mo/sioxKeHHsI CTaTYTHUX JOKY-
MeHTIB y YaCTHHI BU3HAUEHHS MOBHOBaXKeHb M0cafoBUX oci6 komnanii. Gareth
Baker Ta Samantha Hacking, ananisyioun npeuenent Burland v Earle [1902]
AC 83, Takox MiIKpec/I0Thb, 110 MAaXPanuchKi mii abo mil, 110 MepeBHILYIOTh
HaJaHi MOBHOBaXKEHHs, He MOXKYThb BBaXKaTHCh moromkenumu [10].

Binbw toro, Cyn 3060B’si3aHMI BPaxoBYBaTH, UM i€ YIaCHUK Yy HaUKpaLIUX
iHTepecax, MOJAIOYM KJOMOTAHHS MPO A03BiJ Ha MOJAHHS MOXiTHOrO MO30BY;
K ocoba, sika Jie B HaWKpalllMX iHTepecax KOMIaHil, oUiHWJIa 6 BaXKJIUBICTb
TAKOr0 M030BY; UM BHUpIllIHJa KOMIaHisd He NPOLOBKYBAaTH M0O30B; UM € id abo
6e3isiIbHICTh, Ha MiACTaBi SIKOI BUHMK MO30B, TAKOIO, L0 MOXe OyTH MiacTa-
BOIO [IJIs1 T1030BY 0€3M0ocepeNHbO Bil iMeHi yJyacHHKA, a He Bil KOMMaHii, TOLIO.

3akonom npo Kommanil Takox mnependadeHa mpoueaypa, BilMoBiAHO 10 STKOT
NpSMHAH M030B, MOAAHHWH KOMIIaHi€l0, B OKPEMMX BHUMaIKax Moxe OyTH Npo-
JIOBXXEHO $IK MOXiIHHUH. 30KpeMa, lie € MOXKJHUBHUM, KLU0 KOMIaHis, MOAalun
M030B, 3JI0BXKUBaJa MpoLeCcyaJbHUM NpaBoM abo He o(opMHJ/Ia MO30B HaJEXK-
HUM YMHOM; i BOJHOYAC HasBHI MiICTaBU [J/151 IPOAOBKEHHS [1030BY $IK MOXiIHO-
ro yuacHMKOM. K/onoTaHHsI Mpo OTPUMaHHS 103BOJY Ha NPOAOBXKEHHS MPsIMO-
ro MO30BY SIK MOXifHOTO po3rasinaeTbess CyoM y BiIMOBITHOCTI 10 MpoLeLypH,
nependayeHol IJ5 MOXiTHOTO MO30BY.

ko micss oTpUMaHHs O03BOJY NOXiIHWH MO30B 3a10BOJIEHO, KOMIIeHca-
L0 OTpUMYE Oe3rocepeHbO KOMMaHis.

Y cTaHOBJIeHHi iHCTUTYTY NMOXiAHOTO MO30BY B aHIJIIHCbKOMY MpaBi 3HAYHY
pOJIb Bimirpaso npeueaeHTHe pimenHs y cnpasi Foss v Harbottle (1843) (nana-
ni — Foss v Harbottle) [11]. Llum pimennsm 6y/10 BM3HaYeHO OCHOBHI 3acaau
KOPMOPAaTUBHUX BiIHOCHH. 30KpeMa, y crpaBi c(pOpMyabOBaHO TPH MPUHLMIIH:
NPUHLHMI BiJOKPEMJIeHHSl MpOLleCyabHO! Ai€30aTHOCTI KOMIaHil, TOOTO MO3HU-
BayeM y CIlpaBax NPOTH KOMIaHil € BUKJ/IOYHO caMa KOMIaHisl; y4aCHUKH abo
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aKlioHepy KOMIMaHii He MOXXYTb OyTH MO3WBaueM Bifl iMEHi KOMIaHIil; MPUHLIUI
HEeBTPYUYaHHSl Cylly Y BHYTPIlUHi CIpaBM KOMIaHil, lle 03Hayae€, 110 BHUKJIOYHO
nocaaoBi 0COOM KOMIaHil MaloTh BUPILIyBaTH NUTaHHS, OB’ 3aHi i3 AiIbHICTIO
KOMIIaHii, OKpiM BUMAAKiB, KO KOMIAHisi caMa 3BepPTAE€TbCS 10 CYLY; MPUHIUI
3HauylmocTi pimeHHs 6inblocTi, TOOTO MUTAHHS KOMMaHil MawTb OyTH IMOTO-
JKeHi OiJIbILICTIO IOJIOCiB yUacHUKIB abo akKLioHepiB.

[Tpore mpaBuna, BusHaveni y crnpasi Foss v Harbottle, ne € a6comoraumy.
B anrnificbkkomy 3araibHOMy mpasi 6ysn0 cOpPMy/NbOBAaHO TAKOXK i BUHSTOK i3
npasuJ, o MaB HasBy «[lopyuwenns (310unn) npotu menmocti» (Fraud on the
minority). TakuM BHHSTKOM € CHTYyaLli, KOJU POTH MIHOPUTAPHOTO aKiioHEepa
BUMHEHi MpaBoINopylleHHs, nependadeHi 3akoHoM Tpo Kpamixkky 1968, 3axo-
HoM npo maxpaictso 2006, a TakoXX BUMHEHi SIBHO HeCIpaBe[IMBi [ii, HANpH-
KJaJl, XaJaTHICTb, 3aBASKHU SIKiH 0COOH, SKi KOHTPOJIOITh KOMIaHi0, OTPUMAaNn
Burony. KpiMm Toro, 10 BUHSITKIB i3 mpaBuJI, BUBHAUEHUX MpelleneHToM Foss v
Harbottle, Hanexate BUnmagku, Koiu 0cobu AifOTh 1032 MeKaMU CBOIX MOBHOBA-
xenb (Simpson v Westminster Palace Hotel Co (1860)), nesakonno (Taylor v
National Union of Mineworkers (Derbyshire Area [1985])), konu nopyiyoTs-
cs 0COOHMCTI iHTepecH MiHOpMTapHOTO yuacHuka (akuioHepa), HampuKmam, Bii-
CYTHICTb 3ampolleHHs Ha 300pH y4yacHUKiB (akuioHepiB), HecniaTa AMBileHNiB
y BiAMOBIZHOCTI 10 CTATyTHUX NOKYMEHTIB, HEMPABUJIbHUU MipaXyHOK roJoCiB
TOIO. Y BHManKax, [0 CTAHOBMJIM BUHSAITKH, MiHOPUTADHUH y4acHHK (akiionep)
MaB I1paBo MOAATH MOXiIHUH M030B. BopHoYac npouenypHi MOMEHTH OYJIH MeHIL
YiTKUMH Ta BU3HAUEHUMH, HiXK micas npuiHATTS 3akoHy mnpo Kommnawnii 2006.

Caig 3a3Ha4yMTH, 110 HEe3BaXKal0UM Ha HASBHICTb 3aKOHOAABYO BH3HAUYEHHX
HOPM, I10 PEeryJoloTh CYCHiJIbHi BiTHOCUHU y cdepi MOXiIHUX MO30BiB, MOJIO-
JKeHHs, C(hOpPMYJIbOBaHI 3araJbHUM IIPaBOM, TAKOXK 3aCTOCOBYIOTHCH CYAAMH.
fckpaBum minTBepmxkeHHsM € crnpaBa Homes For England v Nick Sellman
Holdings Ltd, Bromham Road Development Ltd [12], sika posrispanacs Buco-
kuM cynoMm Awraii Ta Yeabcy uporo (2020) poky. Iast BHpIiLI€HHS MHUTaHHS:
4YM MOXKe 103uBay, 4jeH [lapTHepcTBa 3 06MeXKeHOI0 BiANOBiAaMBHICTIO (LLP),
NofaBaTH IMOXiAHUHM I[1030B, 3aCTOCOBYBaJUCb IIpaBUJa 3arajbHOrO IIpaBa,
OCKIJIbKH Lie TUTaHHs, Ha yMKy Cyny, He BperyJ/aboBaHO 3akKoHOM npo Kommnawii.

Taxum uuHOM, meplui 3acagd iHCTUTYTY MOXiAHOTO MO30BY B aHIJIIHCBKOMY
npaBi Oyau chopmynaboBadi 1le B XIX crosiTti i 3 TOro yacy ued iHCTUTYT
NOCTIHHO PO3BUBAEThCS. He3Baxkaiouu Ha Te, 110 MpoLeaypa 3AIHCHEHHS Tpa-
Ba Ha 3aXWCT LLISAXOM NOJAHHS MOXifAHOTO Mo30oBY B AHruii Ta Yesbci Bce wie
BUKJIMKAE TEBHI MPOTUPIUUs i AUCKYCil, TPaKTUKA 3aCTOCYBaHHS TaKOTO iHCTHU-
TYTYy € Oinbll ycraneHoo Ta epekTuBHOW. CaMe TOMy B paMKax I0JafbIIOro
JOCHiIKEHHS BHUAAETbCS HEOOXiAHWM MPOBECTH MOPIBHAJIBHUH aHaJi3 iHCTH-
TYTY MOXiHOTO MO30BY 3a 3aKOHOAABCTBOM AHTIIl, Yesbcy Ta YKpaiHu 3aiJs
BHU3HAaUYeHHS 0COOJUBOCTEH CyO €KTHOTO Ta 00’€KTHOTO CKJAaAy 3a3HAaueHOro
[HCTUTYTY y BUOpPaHUX OPHUCAMKLISAX Ta C(hOPMYJIOBATH IIPONO3HULIl 3315 BIO-
CKOHaJIEHHS1 IPaKTHKU 3aCTOCYBAHHS {HCTUTYTY MOXiIHOTO M1030BY B ¥YKpaiHi.
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AHoTtanig

Yaban O. A. IucrutyTt moxigHoro mo3oBy B AHriii Ta Yeasci. — Crarrs.

Y po6oTi HOCTIAXKYETbCS IHCTUTYT MOXiAHOTO 1M030BY B AHIIIT Ta Yesbci 3 MOMEHTY BHHHK-
HeHH$ LIbOT0 By N0O30BY B IIpelLeJeHTHOMY MpaBi 10 MOMEHTY 3aKpilyieHHs NpOoLeAypH MOJaH-
Hs1 noxigHoro mo3oBy 3akoHom npo Komnawil 2006. AHasi3yioTbCsi aKTHBHI Ta MacHBHI Cy6’€KTH
3a3HAUEHOT0 I11030BY, HOr0 BM3HAUeHHsS Ta mNpoleaypa nonaHHs. OrJsn cynoBoi NPaKTHKH Jae
3MOI'Yy BU3HAQUMTH MOMEHT BHHMKHEHHS [IOC/iI’KyBaHOTO BHAY M030BY B CHUCTeMi 3arajbHOro
nmpaBa Ta 0coOJMBOCTI 3{HICHEHHS MPaBa Ha 3aXUCT iHTepeciB KOMIAHIi MJISXOM MTOLAHHS O30BY
yuacHuKoM (aKuioHepoM) KOMMaHii Bif iMeHi KOMNaHil CTAHOM Ha CbOTOJHI.

Tocaimkene npenenentHe pimenHss XIX cronitta — Foss v Harbottle (1843), sike Bimirpaso
3HAUHY POJb He TiNbKH y (pOpPMyBaHHI OCHOBHHX 3acaj KOPIOPaTHBHMX BiJHOCHH, a H y CTaHOB-
JIeHH] {HCTHTYTy TOXigHOro 1mo3oBy B AHIIl Ta Yesbci. Lle MOSICHIOETbCS THM, 110 OJHOYACHO
3 OCHOBHMMHM TpaBH/IaMH (DYHKLiOHYBaHHSI KOPIIOPATMBHUX BiIHOCHH MiX ydacHuKamu (akiio-
HepaMH) KOMIIaHil Ta TocaJ0BUMH OCOGAMH KOMIAHil BCTAHOBJIOBAIUCH i BUHATKU. 3a3HaueHi
BUHATKHM | CTa/MM NIAIPYHTSAM JJISI PO3BUTKY TaKOr0 MO30BY, SIK MOXiAHHH.

HayxoBy yBary 3ocepemkeHo i Ha cynoBii npaxtuui AHriil Ta Yesbcy, sika copmyBasach
y BUpIlleHHI CNOpiB, 110 BUHUKAIOTh i3 3a3Ha4eHO! cepu CYCHiIbHUX BiTHOCHH MPOTSTOM OC-
TaHHiX pokiB. CyyacHa CynoBa NMpaKkTHKa CBiIYMTh PO KOMIJIEKCHE 3aCTOCYBAHHS K HOPMAaTHB-
HO-TIPABOBUX aKTiB, TakK i NpaBuJ, BUPOOJIEHUX 3arajbHUX I1paBOM, 3aJ1sl BUPIlLEHHS CHOPIB Mixk
yuacHUKaMU (aK].[iOHepaMI/I]; KoOMIaHii Ta ii mocagoBUMH 0coOaMH, iHIIUMHU YYaCHHKaMH.

Cnin 3a3HauuTH, 10 U151 MOJAHHS NOXiIHOTrO 1030BY B AHIII Ta Yesbci 3asIBHUKY CIOYATKY
HeoOXiIHO oTpuMaTH 3roxy cyay. IIpouenypa oTprMaHHS 3a3HaueHO! 3TOAN MOXKe BigOyBaTHUCh y
JIBa eTalH, MPOTArOM SIKHX CYA JOCJIIXKy€ Pi3Hi MOMEHTH MaTepiaJbHOTO NpaBa, SKUMH PeryJio-
I0TbCS1 KOPIMOPATHBHI BiIHOCHHH. £IKIIO HOPMH 32KOHY He BPery/bOBYIOTb T€ UM iHIle MUTaHHS,
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aHaJi3yI0TbCs HasiBHI MpeleNeHTH] pilleHHs. SCKpaBUM MPHUKJIaIOM LIbOTO € pillleHHS y Crpasi
For England v Nick Sellman Holdings Ltd, Bromham Road Development Ltd.

Y po6oti 3p06J/ieH0 BUCHOBKH Ta C(pOPMYJ/IbOBAHO HAMPSAM A/ N0[aJbll1ol HayKOBOI PO3BiAKH
IIJISIXOM TIPOBEJeHHS NOCJiIXKEHHS TPaBOBOTO PeryJ/loBaHHS IMOXiIHOTO MO30BYy B YKpaiHi Ta
Anraii 1 Yesbci m1gX0M HOPIBHANBHO-ICTOPUYHOTO METOLY.

Karouosi caosa: mpeleleHT, 3arajbHe NpaBo, akLioHEpP, yYacHHK, MocanoBa ocoba, AUpeK-
TOp, 06MeXKeHa BiAMOBinaibHiCTb, HeoOMeXKeHa BilNOBiAAIbHICTD, CYLOBUH 3aXHCT.

Summary

Chaban O. A. Derivative claim in England and Wales. — Article.

The article is devoted to the analysis of the derivative claim in England and Wales. As the
concept of the derivative claim was created in common law in the 19th century, the English ju-
risdiction was chosen as the subject of the research in order to make proposals and implement
the provisions of the English Law which are suitable to the civil law countries into the relevant
aspect of the Law of Ukraine.

In particular, in the research the attention was drawn to the provisions of the UK Act —
Companies Act 2006, which regulates the relevant corporate relationship in England and Wales
and the case law of England and Wales in order to establish the main principles and rules for
starting the derivative claim.

The jurisdiction of the Northern Ireland and Scotland is not forming part of this research
due to the exclusive rules and procedures that apply there and which relevantly differ from the
English and Welsh ones.

According to the Companies Act 2006 in order to be allowed to start the derivative claim,
the applicant shall follow two stage procedure stipulated by the mentioned Act and by the Civil
Procedure Rules to get a consent of the Court. Thus, the attention is drawn to the subjects of
the corporate relationship and to the analysis of the alleged breach, if any. If all criteria meet
the requirements and of the procedural and substantive law, the claim is allowed.

The precedent of Foss v Harbottle (1843) was scrutinized as a judge-made law by which
the main rules of corporate operation were introduced, i.e. the rule of separate corporate legal
capacity to sue in case of breach of companies rights and interests, the rule of the importance
of the decision made by the majority, the rule by which it was implied that the court should
not interfere into the internal business matters of the company unless the company expressly
required the court to operate otherwise. The exceptions from the said rules were concurrently
defined.

Those exceptions were the forerunners of what we name nowadays as the grounds for the
derivative claim.

Moreover, the most recent case law of England and Wales is studied. The recent court
practice witnesses that the complex of rules is still applied in the English Law. Notwithstand-
ing that the Companies Act 2006 introduced express procedures for the derivative claims, the
principles and approaches established by the common law are still deployed by the courts.

The necessity and importance of the further comparative research of the derivative claim in
England and Wales and Ukraine was also reasoned and defined.

Key words: precedent, common law, shareholder, member, (Chief) Officer, Director, limited
liability, unlimited liability, judicial protection.



