
94

© Чàáàí Î. À., 2020

УДК 346.9
DOI https://doi.org/10.32837/npnuola.v27i0.686

О. А. Чабан

ІНСТИТУТ ПОХІДНОГО ПОЗОВУ В АНГЛІЇ ТА УЕЛЬСІ

Пîõ³äíèé ïîçîâ â Óêðà¿í³ є â³äíîñíî íîâèì ³íñòðóìåíòîì çàõèñòó ïðàâ 
òà ³íòåðåñ³â þðèäè÷íî¿ îñîáè. Ó 2015 ðîö³ Çàêîíîì Óêðà¿íè «Пðî âíåñåííÿ 
çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â ùîäî çàõèñòó ïðàâ ³íâåñòîð³â» [1] àêö³î-
íåð³â òà ó÷àñíèê³â ãîñïîäàðñüêîãî òîâàðèñòâà íàä³ëåíî ïðàâîì çâåðòàòèñü 
äî ñóäó â³ä ³ìåí³ òîâàðèñòâà ç âèìîãîþ ïðî â³äøêîäóâàííÿ çáèòê³â, çàâ-
äàíèõ ãîñïîäàðñüêîìó òîâàðèñòâó éîãî ïîñàäîâîþ îñîáîþ. Пîâíèé òåêñò 
çàçíà÷åíîãî Çàêîíó íàáóâ ÷èííîñò³ 1 òðàâíÿ 2016 ðîêó.

Íàòåïåð ñïîñ³á çàõèñòó ïîðóøåíîãî ïðàâà þðèäè÷íî¿ îñîáè øëÿõîì 
ïîäàííÿ ïîçîâó âëàñíèêîì (ó÷àñíèêîì, àêö³îíåðîì) â³ä ¿¿ ³ìåí³ òà â ¿¿ 
³íòåðåñàõ çàäëÿ â³äøêîäóâàííÿ çáèòê³â, çàïîä³ÿíèõ ïîñàäîâîþ îñîáîþ, 
ðåãëàìåíòóєòüñÿ ïîëîæåííÿìè ñòàòò³ 54 Гîñïîäàðñüêîãî ïðîöåñóàëüíîãî 
êîäåêñó Óêðà¿íè [2]. В³ò÷èçíÿíà ñóäîâà ïðàêòèêà ç öüîãî ïèòàííÿ íèí³ 
ïåðåáóâàє â ïðîöåñ³ àêòèâíîãî ôîðìóâàííÿ.

Àêòóàëüí³ñòü äîñë³äæåííÿ çàçíà÷åíî¿ ñôåðè ïðàâîâ³äíîñèí çóìîâëåíà 
òàêîæ ñóñï³ëüíî-ïîë³òè÷íîþ ñèòóàö³єþ â Óêðà¿í³ ³ ó ñâ³ò³ çàãàëîì. Àäæå 
â óìîâàõ ïàíäåì³¿ êîðîíàâ³ðóñíî¿  ³íôåêö³¿ (COVID-19), ñïðè÷èíåíî¿  
SARS-CoV-2, á³çíåñ-ñï³ëüíîòà âèìóøåíà ðåàãóâàòè íà áåçïðåöåäåíòí³ 
ñèòóàö³¿ çàäëÿ ì³í³ì³çàö³¿ çáèòê³â òà óíèêíåííÿ áàíêðóòñòâà. Îòæå, çá³ëü-
øóєòüñÿ ðèçèê òîãî, ùî âëàñíèêè ãîñïîäàðñüêèõ òîâàðèñòâ ìîæóòü ïåðå-
êëàäàòè â³äïîâ³äàëüí³ñòü çà íåïîïóëÿðí³ ð³øåííÿ òà çáèòêîâ³ñòü á³çíåñó íà 
äèðåêòîð³â òà ³íøèõ ïîñàäîâèõ îñ³á êîìïàí³é ³ ïîäàâàòè ïðîòè íèõ ïîçîâè. 
Îòæå, ê³ëüê³ñòü ïîõ³äíèõ ïîçîâ³â ìîæå çíà÷íî çá³ëüøèòèñü.

Àíàë³ç äîñë³äæåíü ³íñòèòóòó ïîõ³äíîãî ïîçîâó â Óêðà¿í³ ñâ³ä÷èòü ïðî òå, 
ùî çàçíà÷åíà òåìà âæå âèñòóïàëà ïðåäìåòîì íàóêîâî¿ ðîçâ³äêè, ïðîòå ïîòðå-
áóє ïîäàëüøîãî âèâ÷åííÿ. Îêðåì³ àñïåêòè âèáðàíî¿ òåìàòèêè àíàë³çóâàëè 
Р.Î. Кîâàëèøèíà, Л.Î. Îñòðîâñüêà, Т.С. Гóä³ìà, Í.Î. Гåðàñèìåíêî òà ³íø³.

Îñê³ëüêè ïîõ³äíèé ïîçîâ âèíèê ³ àêòèâíî çàñòîñîâóєòüñÿ â êðà¿íàõ 
àíãëî-ñàêñîíñüêî¿ ñèñòåìè ïðàâà, â ðàìêàõ ö³є¿ ðîáîòè óâàãó çîñåðåäæåíî 
íà àíàë³ç³ çàçíà÷åíîãî ³íñòèòóòó â Àíãë³¿ òà Óåëüñ³.

Îòæå, мета статті – ïðîàíàë³çóâàòè ñòàí íîðìàòèâíî-ïðàâîâîãî çàáåç-
ïå÷åííÿ ïîõ³äíîãî ïîçîâó â Àíãë³¿ òà Óåëüñ³; âèçíà÷èòè íàö³îíàëüí³ îñî-
áëèâîñò³ ñòàíîâëåííÿ òà çä³éñíåííÿ âêàçàíîãî ïðàâà íà çàõèñò ³íòåðåñ³â 
þðèäè÷íî¿ îñîáè; ñèñòåìàòèçóâàòè íàÿâí³ íàóêîâ³ òà ïðàêòè÷í³ çäîáóòêè 
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äëÿ ïîäàëüøî¿ á³ëüø êîìïëåêñíî¿ ³ìïëåìåíòàö³¿ òàêîãî ³íñòèòóòó â óêðà¿í-
ñüêå çàêîíîäàâñòâî òà ïðàâîçàñòîñîâíó ä³ÿëüí³ñòü.

Пðàâîâå ðåãóëþâàííÿ ïîõ³äíîãî ïîçîâó â Àíãë³¿ òà Óåëüñ³ çä³éñíþєòüñÿ 
ÿê íà çàêîíîäàâ÷îìó ð³âí³, òàê ³ íà ð³âí³ ïðàâèë, ñôîðìóëüîâàíèõ ñóäîâè-
ìè ð³øåííÿìè (òîáòî íà ð³âí³ çàãàëüíîãî ïðàâà (common law)).

Вèçíà÷åííÿ ïîõ³äíîãî ïîçîâó (derivative claim) çàêð³ïëþєòüñÿ àíãë³é-
ñüêèì Çàêîíîì ïðî Кîìïàí³¿ 2006 ðîêó (Companies Act 2006) (íàäàë³ – 
Çàêîí ïðî Кîìïàí³¿), ÿêèé є ÷èííèì ç 1 æîâòíÿ 2007 ðîêó [3]. Цåé Çàêîí 
ðåãóëþє çàçíà÷åí³ ñóñï³ëüí³ â³äíîñèíè â Àíãë³¿, Óåëüñ³ òà П³âí³÷í³é Іðëàí-
ä³¿. Пðîòå ïðåäìåòîì öüîãî äîñë³äæåííÿ є âèêëþ÷íî þðèñäèêö³ÿ Àíãë³¿ òà 
Óåëüñó (íàäàë³ – àíãë³éñüêå çàêîíîäàâñòâî), àäæå çàêîíîäàâñòâî П³âí³÷íî¿ 
Іðëàíä³¿ òà Шîòëàíä³¿ ìàє ïåâí³ îñîáëèâîñò³ ³ ìîæå áóòè òåìîþ äëÿ îêðå-
ìî¿ íàóêîâî¿ ðîçâ³äêè.

Пîõ³äí³ ïîçîâè â Àíãë³¿ òà Óåëüñ³ íàëåæàòü äî êîðïîðàòèâíèõ â³äíîñèí, 
ïðîòå òåîð³єþ àíãë³éñüêîãî ïðàâà ïåðåäáà÷åíî ïîä³ë ïðàâà íà êðèì³íàëüíå 
òà öèâ³ëüíå; ïóáë³÷íå òà ïðèâàòíå [4]. Тîìó ïðîöåñóàëüí³ ïèòàííÿ ðåãó-
ëþþòüñÿ Пðàâèëàìè Цèâ³ëüíîãî ïðîöåñó (The Civil Procedure Rules) [5] 
òà Пðàâèëàìè Кðèì³íàëüíîãî ïðîöåñó (The Criminal Procedure Rules) [6]. 
Óñ³ ïðîöåñóàëüí³ àñïåêòè ñïîð³â, ÿê³ íå íàëåæàòü äî êðèì³íàëüíèõ ïðàâî-
â³äíîñèí, âèçíà÷àþòüñÿ Пðàâèëàìè Цèâ³ëüíîãî ïðîöåñó. Îòæå, ïðîöåäó-
ðà ïîäàííÿ ïîõ³äíîãî ïîçîâó çà àíãë³éñüêèì çàêîíîäàâñòâîì çàçíà÷àєòüñÿ 
ó Пðàâèëàõ Цèâ³ëüíîãî ïðîöåñó 1998 (ïðàâèëî 19.9 À (4) (à)).

В³äïîâ³äíî äî ÷àñòèíè 11 Гëàâè 1 ðîçä³ëó 260 Çàêîíó ïðî Кîìïà-
í³¿ ïîõ³äíèé ïîçîâ ìîæå áóòè ïîäàíî ó÷àñíèêîì êîìïàí³¿ (member of a 
company) â  ³íòåðåñàõ êîìïàí³¿ âèêëþ÷íî ç ï³äñòàâ, óêàçàíèõ çàêîíîì. 
Тàêèìè ï³äñòàâàìè є ôàêòè÷íà àáî î÷³êóâàíà ä³ÿ àáî áåçä³ÿëüí³ñòü äèðåê-
òîðà, ùî ïðèçâîäèòü äî õàëàòíîñò³, íåâèêîíàííÿ çîáîâ’ÿçàíü, ïîðóøåííÿ 
îáîâ’ÿçê³â àáî çëîâæèâàííÿ äîâ³ðîþ, ÿê³ ïîêëàäàþòüñÿ íà äèðåêòîðà êîì-
ïàí³¿. Кð³ì öüîãî, ïîõ³äíèé ïîçîâ òàêîæ ìîæå áóòè ïîäàíî â ïðîöåñ³, ÿêèé 
³í³ö³éîâàíî â³äïîâ³äíî äî ðîçä³ë³â 994–999 Çàêîíó ïðî Кîìïàí³¿, òîáòî 
êîëè íåîáõ³äíî çàõèñòèòè ïîðóøåí³ ïðàâà òà ³íòåðåñè ó÷àñíèê³â (ïåðåâàæ-
íî ì³íîðèòàðíèõ). Яê çàçíà÷àþòü äîñë³äíèêè Gareth Baker òà Samantha 
Hacking [7], ïîñèëàþ÷èñü íà ïðåöåäåíò Cinematic Finance Ltd v Ryder and 
others [8], ïðàâî íà ïîäàííÿ ïîõ³äíîãî ïîçîâó ìàæîðèòàðíèì ó÷àñíèêîì 
ïðÿìî íå çàáîðîíÿєòüñÿ Çàêîíîì, ïðîòå є âåëèêà â³ðîã³äí³ñòü, ùî Сóä 
ó òàêîìó ïîçîâ³ â³äìîâèòü. Цå âèäàєòüñÿ ëîã³÷íèì, àäæå ìàæîðèòàðíèé 
ó÷àñíèê ìàє ìîæëèâ³ñòü ñêîðèñòàòèñü ³íøèìè ñïîñîáàìè çàõèñòó ñâî¿õ 
ïðàâ ³ ïðàâ êîìïàí³¿.

Пîõ³äíèé ïîçîâ ìîæå áóòè ïîäàíî ïðîòè äèðåêòîðà àáî ³íøî¿ îñîáè, 
à òàêîæ îäíî÷àñíî ÿê ïðîòè äèðåêòîðà, òàê ³ ïðîòè ³íøî¿ îñîáè. В³äïîâ³äíî 
äî Çàêîíó ïðî Кîìïàí³¿ 2006 ðîêó ïîíÿòòÿ «äèðåêòîð» є äîñèòü øèðîêèì 
çà ñâî¿ì çì³ñòîì ³, îêð³ì äèðåêòîðà ÿê ïîñàäîâó îñîáó â ðîçóì³íí³ óêðà-
¿íñüêîãî çàêîíîäàâñòâà, âêëþ÷àє òàêîæ äèðåêòîðà, ïîâíîâàæåííÿ ÿêîãî 
çàê³í÷èëèñü, òà òàê çâàíîãî ò³íüîâîãî äèðåêòîðà (Shadow Director). Îñòàí-
í³é є îñîáîþ, ùî ââàæàєòüñÿ äèðåêòîðîì, ä³є ÿê äèðåêòîð, ïðîòå ôîðìàëü-
íî íå є ïðèçíà÷åíèì íà òàêó ïîñàäó.
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«Іíøà îñîáà», ïðîòè ÿêî¿ ìîæå áóòè ïîäàíî ïîõ³äíèé ïîçîâ, ÿê çàçíà÷àєòü-
ñÿ ó ïðåöåäåíò³ Iesini v Westrip Holdings Ltd [2009] EWHC 2526 (Ch), є òðåòÿ 
îñîáà, ÿêà ñïðèÿëà äèðåêòîðó ó ïîðóøåíí³ âèêîíàííÿ éîãî îáîâ’ÿçê³â [9].

Пîçèâà÷àìè ïîõ³äíîãî ïîçîâó ìîæóòü áóòè âèêëþ÷íî ó÷àñíèêè àáî 
àêö³îíåðè êîìïàí³¿. Вîäíî÷àñ íå є ïðèíöèïîâèì, ÷è ñòàâ ïîçèâà÷ ó÷àñíè-
êîì (àêö³îíåðîì) êîìïàí³¿  äî òîãî, ÿê íàñòàëà ïîä³ÿ, ùî є ï³äñòàâîþ äëÿ 
ïîäàííÿ ïîçîâó, ÷è ï³ñëÿ öüîãî.

Пîäàííÿ ïîõ³äíîãî ïîçîâó ïåðåäáà÷àє äâà åòàïè. Íà ïåðøîìó åòàï³ ñóä 
âèçíà÷àє, ÷è є äîêàçè, ïîäàí³ çàÿâíèêîì, î÷åâèäíî ïåðåêîíëèâèìè (prima 
facie case). Çàëåæíî â³ä öüîãî ñóä â³äõèëÿє àáî çàäîâîëüíÿє êëîïîòàííÿ 
çàÿâíèêà, àáî ìîæå çàïðîñèòè ïîÿñíåííÿ â³ä êîìïàí³¿ ³ â³äêëàñòè ðîçãëÿä 
êëîïîòàííÿ äî ìîìåíòó îòðèìàííÿ äîêóìåíò³â â³ä êîìïàí³¿. П³ñëÿ ïðîâå-
äåííÿ äîñë³äæåííÿ äîêàç³â ñóä ìîæå íàäàòè äîçâ³ë íà ïðîäîâæåííÿ ïîäàí-
íÿ ïîõ³äíîãî ïîçîâó íà âèçíà÷åíèõ ñóäîì óìîâàõ; â³äìîâèòè â äîçâîë³.

Íà äðóãîìó åòàï³ Сóäîì äîñë³äæóþòüñÿ òàê³ àñïåêòè: ÷è áóëà ä³ÿ àáî 
áåçä³ÿëüí³ñòü äèðåêòîðà ïîãîäæåíà êîìïàí³єþ äî ÷è ï³ñëÿ ¿¿ íàñòàííÿ; ÷è 
ïîäàëà á (àáî ÷è ïðîäîâæóâàëà á) îñîáà, ÿêà ä³є â êðàùèõ ³íòåðåñàõ êîìïà-
í³¿, çàçíà÷åíèé ïîçîâ. Яêùî ä³ÿ àáî áåçä³ÿëüí³ñòü äèðåêòîðà áóëè ïîãîäæåí³ 
êîìïàí³єþ, Сóä ó ïîçîâ³ â³äìîâëÿє. Ó öüîìó êîíòåêñò³ âèäàєòüñÿ äîö³ëüíèì 
äîäàòè, ùî íå áóäü-ÿêà ä³ÿ àáî áåçä³ÿëüí³ñòü ìîæóòü áóòè ïîãîäæåíèìè 
â³äïîâ³äíî äî Çàêîíó. Кð³ì òîãî, Сóä àíàë³çóє ïîëîæåííÿ ñòàòóòíèõ äîêó-
ìåíò³â ó ÷àñòèí³ âèçíà÷åííÿ ïîâíîâàæåíü ïîñàäîâèõ îñ³á êîìïàí³¿. Gareth 
Baker òà Samantha Hacking, àíàë³çóþ÷è ïðåöåäåíò Burland v Earle [1902] 
AC 83, òàêîæ ï³äêðåñëþþòü, ùî øàõðàéñüê³ ä³¿ àáî ä³¿, ùî ïåðåâèùóþòü 
íàäàí³ ïîâíîâàæåííÿ, íå ìîæóòü ââàæàòèñü ïîãîäæåíèìè [10].

Б³ëüø òîãî, Сóä çîáîâ’ÿçàíèé âðàõîâóâàòè, ÷è ä³є ó÷àñíèê ó íàéêðàùèõ 
³íòåðåñàõ, ïîäàþ÷è êëîïîòàííÿ ïðî äîçâ³ë íà ïîäàííÿ ïîõ³äíîãî ïîçîâó; 
ÿê îñîáà, ÿêà ä³є â íàéêðàùèõ ³íòåðåñàõ êîìïàí³¿, îö³íèëà á âàæëèâ³ñòü 
òàêîãî ïîçîâó; ÷è âèð³øèëà êîìïàí³ÿ íå ïðîäîâæóâàòè ïîçîâ; ÷è є ä³ÿ àáî 
áåçä³ÿëüí³ñòü, íà ï³äñòàâ³ ÿêî¿ âèíèê ïîçîâ, òàêîþ, ùî ìîæå áóòè ï³äñòà-
âîþ äëÿ ïîçîâó áåçïîñåðåäíüî â³ä ³ìåí³ ó÷àñíèêà, à íå â³ä êîìïàí³¿, òîùî.

Çàêîíîì ïðî Кîìïàí³¿ òàêîæ ïåðåäáà÷åíà ïðîöåäóðà, â³äïîâ³äíî äî ÿêî¿ 
ïðÿìèé ïîçîâ, ïîäàíèé êîìïàí³єþ, â îêðåìèõ âèïàäêàõ ìîæå áóòè ïðî-
äîâæåíî ÿê ïîõ³äíèé. Çîêðåìà, öå є ìîæëèâèì, ÿêùî êîìïàí³ÿ, ïîäàþ÷è 
ïîçîâ, çëîâæèâàëà ïðîöåñóàëüíèì ïðàâîì àáî íå îôîðìèëà ïîçîâ íàëåæ-
íèì ÷èíîì; ³ âîäíî÷àñ íàÿâí³ ï³äñòàâè äëÿ ïðîäîâæåííÿ ïîçîâó ÿê ïîõ³äíî-
ãî ó÷àñíèêîì. Кëîïîòàííÿ ïðî îòðèìàííÿ äîçâîëó íà ïðîäîâæåííÿ ïðÿìî-
ãî ïîçîâó ÿê ïîõ³äíîãî ðîçãëÿäàєòüñÿ Сóäîì ó â³äïîâ³äíîñò³ äî ïðîöåäóðè, 
ïåðåäáà÷åíî¿ äëÿ ïîõ³äíîãî ïîçîâó.

Яêùî ï³ñëÿ îòðèìàííÿ äîçâîëó ïîõ³äíèé ïîçîâ çàäîâîëåíî, êîìïåíñà-
ö³þ îòðèìóє áåçïîñåðåäíüî êîìïàí³ÿ.

Ó ñòàíîâëåíí³ ³íñòèòóòó ïîõ³äíîãî ïîçîâó â àíãë³éñüêîìó ïðàâ³ çíà÷íó 
ðîëü â³ä³ãðàëî ïðåöåäåíòíå ð³øåííÿ ó ñïðàâ³ Foss v Harbottle (1843) (íàäà-
ë³ – Foss v Harbottle) [11]. Цèì ð³øåííÿì áóëî âèçíà÷åíî îñíîâí³ çàñàäè 
êîðïîðàòèâíèõ â³äíîñèí. Çîêðåìà, ó ñïðàâ³ ñôîðìóëüîâàíî òðè ïðèíöèïè: 
ïðèíöèï â³äîêðåìëåííÿ ïðîöåñóàëüíî¿ ä³єçäàòíîñò³ êîìïàí³¿, òîáòî ïîçè-
âà÷åì ó ñïðàâàõ ïðîòè êîìïàí³¿ є âèêëþ÷íî ñàìà êîìïàí³ÿ; ó÷àñíèêè àáî 
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àêö³îíåðè êîìïàí³¿ íå ìîæóòü áóòè ïîçèâà÷åì â³ä ³ìåí³ êîìïàí³¿; ïðèíöèï 
íåâòðó÷àííÿ ñóäó ó âíóòð³øí³ ñïðàâè êîìïàí³¿, öå îçíà÷àє, ùî âèêëþ÷íî 
ïîñàäîâ³ îñîáè êîìïàí³¿ ìàþòü âèð³øóâàòè ïèòàííÿ, ïîâ’ÿçàí³ ³ç ä³ÿëüí³ñòþ 
êîìïàí³¿, îêð³ì âèïàäê³â, êîëè êîìïàí³ÿ ñàìà çâåðòàєòüñÿ äî ñóäó; ïðèíöèï 
çíà÷óùîñò³ ð³øåííÿ á³ëüøîñò³, òîáòî ïèòàííÿ êîìïàí³¿ ìàþòü áóòè ïîãî-
äæåí³ á³ëüø³ñòþ ãîëîñ³â ó÷àñíèê³â àáî àêö³îíåð³â.

Пðîòå ïðàâèëà, âèçíà÷åí³ ó ñïðàâ³ Foss v Harbottle, íå є àáñîëþòíèìè. 
В àíãë³éñüêîìó çàãàëüíîìó ïðàâ³ áóëî ñôîðìóëüîâàíî òàêîæ ³ âèíÿòîê ³ç 
ïðàâèë, ùî ìàâ íàçâó «Пîðóøåííÿ (çëî÷èí) ïðîòè ìåíøîñò³» (Fraud on the 
minority). Тàêèì âèíÿòêîì є ñèòóàö³¿, êîëè ïðîòè ì³íîðèòàðíîãî àêö³îíåðà 
â÷èíåí³ ïðàâîïîðóøåííÿ, ïåðåäáà÷åí³ Çàêîíîì ïðî êðàä³æêó 1968, Çàêî-
íîì ïðî øàõðàéñòâî 2006, à òàêîæ â÷èíåí³ ÿâíî íåñïðàâåäëèâ³ ä³¿, íàïðè-
êëàä, õàëàòí³ñòü, çàâäÿêè ÿê³é îñîáè, ÿê³ êîíòðîëþþòü êîìïàí³þ, îòðèìàëè 
âèãîäó. Кð³ì òîãî, äî âèíÿòê³â ³ç ïðàâèë, âèçíà÷åíèõ ïðåöåäåíòîì Foss v 
Harbottle, íàëåæàòü âèïàäêè, êîëè îñîáè ä³þòü ïîçà ìåæàìè ñâî¿õ ïîâíîâà-
æåíü (Simpson v Westminster Palace Hotel Co (1860)), íåçàêîííî (Taylor v 
National Union of Mineworkers (Derbyshire Area [1985])), êîëè ïîðóøóþòü-
ñÿ îñîáèñò³ ³íòåðåñè ì³íîðèòàðíîãî ó÷àñíèêà (àêö³îíåðà), íàïðèêëàä, â³ä-
ñóòí³ñòü çàïðîøåííÿ íà çáîðè ó÷àñíèê³â (àêö³îíåð³â), íåñïëàòà äèâ³äåíä³â 
ó â³äïîâ³äíîñò³ äî ñòàòóòíèõ äîêóìåíò³â, íåïðàâèëüíèé ï³äðàõóíîê ãîëîñ³â 
òîùî. Ó âèïàäêàõ, ùî ñòàíîâèëè âèíÿòêè, ì³íîðèòàðíèé ó÷àñíèê (àêö³îíåð) 
ìàâ ïðàâî ïîäàòè ïîõ³äíèé ïîçîâ. Вîäíî÷àñ ïðîöåäóðí³ ìîìåíòè áóëè ìåíø 
÷³òêèìè òà âèçíà÷åíèìè, í³æ ï³ñëÿ ïðèéíÿòòÿ Çàêîíó ïðî Кîìïàí³¿ 2006.

Сë³ä çàçíà÷èòè, ùî íåçâàæàþ÷è íà íàÿâí³ñòü çàêîíîäàâ÷î âèçíà÷åíèõ 
íîðì, ùî ðåãóëþþòü ñóñï³ëüí³ â³äíîñèíè ó ñôåð³ ïîõ³äíèõ ïîçîâ³â, ïîëî-
æåííÿ, ñôîðìóëüîâàí³ çàãàëüíèì ïðàâîì, òàêîæ çàñòîñîâóþòüñÿ ñóäàìè. 
Яñêðàâèì ï³äòâåðäæåííÿì є ñïðàâà Homes For England v Nick Sellman 
Holdings Ltd, Bromham Road Development Ltd [12], ÿêà ðîçãëÿäàëàñü Вèñî-
êèì ñóäîì Àíãë³¿ òà Óåëüñó öüîãî (2020) ðîêó. Дëÿ âèð³øåííÿ ïèòàííÿ: 
÷è ìîæå ïîçèâà÷, ÷ëåí Пàðòíåðñòâà ç îáìåæåíîþ â³äïîâ³äàëüí³ñòþ (LLP), 
ïîäàâàòè ïîõ³äíèé ïîçîâ, çàñòîñîâóâàëèñü ïðàâèëà çàãàëüíîãî ïðàâà, 
îñê³ëüêè öå ïèòàííÿ, íà äóìêó Сóäó, íå âðåãóëüîâàíî Çàêîíîì ïðî Кîìïàí³¿.

Тàêèì ÷èíîì, ïåðø³ çàñàäè ³íñòèòóòó ïîõ³äíîãî ïîçîâó â àíãë³éñüêîìó 
ïðàâ³ áóëè ñôîðìóëüîâàí³ ùå â XIX ñòîë³òò³ ³ ç òîãî ÷àñó öåé ³íñòèòóò 
ïîñò³éíî ðîçâèâàєòüñÿ. Íåçâàæàþ÷è íà òå, ùî ïðîöåäóðà çä³éñíåííÿ ïðà-
âà íà çàõèñò øëÿõîì ïîäàííÿ ïîõ³äíîãî ïîçîâó â Àíãë³¿ òà Óåëüñ³ âñå ùå 
âèêëèêàє ïåâí³ ïðîòèð³÷÷ÿ ³ äèñêóñ³¿, ïðàêòèêà çàñòîñóâàííÿ òàêîãî ³íñòè-
òóòó є á³ëüø óñòàëåíîþ òà åôåêòèâíîþ. Сàìå òîìó â ðàìêàõ ïîäàëüøîãî 
äîñë³äæåííÿ âèäàєòüñÿ íåîáõ³äíèì ïðîâåñòè ïîð³âíÿëüíèé àíàë³ç ³íñòè-
òóòó ïîõ³äíîãî ïîçîâó çà çàêîíîäàâñòâîì Àíãë³¿, Óåëüñó òà Óêðà¿íè çàäëÿ 
âèçíà÷åííÿ îñîáëèâîñòåé ñóá’єêòíîãî òà îá’єêòíîãî ñêëàäó çàçíà÷åíîãî 
³íñòèòóòó ó âèáðàíèõ þðèñäèêö³ÿõ òà ñôîðìóëþâàòè ïðîïîçèö³¿ çàäëÿ âäî-
ñêîíàëåííÿ ïðàêòèêè çàñòîñóâàííÿ ³íñòèòóòó ïîõ³äíîãî ïîçîâó â Óêðà¿í³.
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А н о т а ц і я
Чабан О. А. Інститут похідного позову в Англії та Уельсі. – Сòàòòÿ.
Ó ðîáîò³ äîñë³äæóєòüñÿ ³íñòèòóò ïîõ³äíîãî ïîçîâó â Àíãë³¿ òà Óåëüñ³ ç ìîìåíòó âèíèê-

íåííÿ öüîãî âèäó ïîçîâó â ïðåöåäåíòíîìó ïðàâ³ äî ìîìåíòó çàêð³ïëåííÿ ïðîöåäóðè ïîäàí-
íÿ ïîõ³äíîãî ïîçîâó Çàêîíîì ïðî Кîìïàí³¿ 2006. Àíàë³çóþòüñÿ àêòèâí³ òà ïàñèâí³ ñóá’єêòè 
çàçíà÷åíîãî ïîçîâó, éîãî âèçíà÷åííÿ òà ïðîöåäóðà ïîäàííÿ. Îãëÿä ñóäîâî¿ ïðàêòèêè äàє 
çìîãó âèçíà÷èòè ìîìåíò âèíèêíåííÿ äîñë³äæóâàíîãî âèäó ïîçîâó â ñèñòåì³ çàãàëüíîãî 
ïðàâà òà îñîáëèâîñò³ çä³éñíåííÿ ïðàâà íà çàõèñò ³íòåðåñ³â êîìïàí³¿ øëÿõîì ïîäàííÿ ïîçîâó 
ó÷àñíèêîì (àêö³îíåðîì) êîìïàí³¿ â³ä ³ìåí³ êîìïàí³¿ ñòàíîì íà ñüîãîäí³.

Дîñë³äæåíå ïðåöåäåíòíå ð³øåííÿ XIX ñòîë³òòÿ – Foss v Harbottle (1843), ÿêå â³ä³ãðàëî 
çíà÷íó ðîëü íå ò³ëüêè ó ôîðìóâàíí³ îñíîâíèõ çàñàä êîðïîðàòèâíèõ â³äíîñèí, à é ó ñòàíîâ-
ëåíí³ ³íñòèòóòó ïîõ³äíîãî ïîçîâó â Àíãë³¿ òà Óåëüñ³. Цå ïîÿñíþєòüñÿ òèì, ùî îäíî÷àñíî 
ç îñíîâíèìè ïðàâèëàìè ôóíêö³îíóâàííÿ êîðïîðàòèâíèõ â³äíîñèí ì³æ ó÷àñíèêàìè (àêö³î-
íåðàìè) êîìïàí³¿ òà ïîñàäîâèìè îñîáàìè êîìïàí³¿ âñòàíîâëþâàëèñü ³ âèíÿòêè. Çàçíà÷åí³ 
âèíÿòêè ³ ñòàëè ï³äґðóíòÿì äëÿ ðîçâèòêó òàêîãî ïîçîâó, ÿê ïîõ³äíèé.

Íàóêîâó óâàãó çîñåðåäæåíî ³ íà ñóäîâ³é ïðàêòèö³ Àíãë³¿ òà Óåëüñó, ÿêà ñôîðìóâàëàñü 
ó âèð³øåíí³ ñïîð³â, ùî âèíèêàþòü ³ç çàçíà÷åíî¿ ñôåðè ñóñï³ëüíèõ â³äíîñèí ïðîòÿãîì îñ-
òàíí³õ ðîê³â. Сó÷àñíà ñóäîâà ïðàêòèêà ñâ³ä÷èòü ïðî êîìïëåêñíå çàñòîñóâàííÿ ÿê íîðìàòèâ-
íî-ïðàâîâèõ àêò³â, òàê ³ ïðàâèë, âèðîáëåíèõ çàãàëüíèõ ïðàâîì, çàäëÿ âèð³øåííÿ ñïîð³â ì³æ 
ó÷àñíèêàìè (àêö³îíåðàìè) êîìïàí³¿ òà ¿¿ ïîñàäîâèìè îñîáàìè, ³íøèìè ó÷àñíèêàìè.

Сë³ä çàçíà÷èòè, ùî äëÿ ïîäàííÿ ïîõ³äíîãî ïîçîâó â Àíãë³¿ òà Óåëüñ³ çàÿâíèêó ñïî÷àòêó 
íåîáõ³äíî îòðèìàòè çãîäó ñóäó. Пðîöåäóðà îòðèìàííÿ çàçíà÷åíî¿ çãîäè ìîæå â³äáóâàòèñü ó 
äâà åòàïè, ïðîòÿãîì ÿêèõ ñóä äîñë³äæóє ð³çí³ ìîìåíòè ìàòåð³àëüíîãî ïðàâà, ÿêèìè ðåãóëþ-
þòüñÿ êîðïîðàòèâí³ â³äíîñèíè. Яêùî íîðìè çàêîíó íå âðåãóëüîâóþòü òå ÷è ³íøå ïèòàííÿ, 
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àíàë³çóþòüñÿ íàÿâí³ ïðåöåäåíòí³ ð³øåííÿ. Яñêðàâèì ïðèêëàäîì öüîãî є ð³øåííÿ ó ñïðàâ³ 
For England v Nick Sellman Holdings Ltd, Bromham Road Development Ltd.

Ó ðîáîò³ çðîáëåíî âèñíîâêè òà ñôîðìóëüîâàíî íàïðÿì äëÿ ïîäàëüøî¿ íàóêîâî¿ ðîçâ³äêè 
øëÿõîì ïðîâåäåííÿ äîñë³äæåííÿ ïðàâîâîãî ðåãóëþâàííÿ ïîõ³äíîãî ïîçîâó â Óêðà¿í³ òà 
Àíãë³¿ ³ Óåëüñ³ øëÿõîì ïîð³âíÿëüíî-³ñòîðè÷íîãî ìåòîäó.

Ключові слова: ïðåöåäåíò, çàãàëüíå ïðàâî, àêö³îíåð, ó÷àñíèê, ïîñàäîâà îñîáà, äèðåê-
òîð, îáìåæåíà â³äïîâ³äàëüí³ñòü, íåîáìåæåíà â³äïîâ³äàëüí³ñòü, ñóäîâèé çàõèñò.

S u m m a r y
Chaban O. A. Derivative claim in England and Wales. – Article.
The article is devoted to the analysis of the derivative claim in England and Wales. As the 

concept of the derivative claim was created in common law in the 19th century, the English ju-
risdiction was chosen as the subject of the research in order to make proposals and implement 
the provisions of the English Law which are suitable to the civil law countries into the relevant 
aspect of the Law of Ukraine.

In particular, in the research the attention was drawn to the provisions of the UK Act – 
Companies Act 2006, which regulates the relevant corporate relationship in England and Wales 
and the case law of England and Wales in order to establish the main principles and rules for 
starting the derivative claim.

The jurisdiction of the Northern Ireland and Scotland is not forming part of this research 
due to the exclusive rules and procedures that apply there and which relevantly differ from the 
English and Welsh ones.

According to the Companies Act 2006 in order to be allowed to start the derivative claim, 
the applicant shall follow two stage procedure stipulated by the mentioned Act and by the Civil 
Procedure Rules to get a consent of the Court. Thus, the attention is drawn to the subjects of 
the corporate relationship and to the analysis of the alleged breach, if any. If all criteria meet 
the requirements and of the procedural and substantive law, the claim is allowed.

The precedent of Foss v Harbottle (1843) was scrutinized as a judge-made law by which 
the main rules of corporate operation were introduced, i.e. the rule of separate corporate legal 
capacity to sue in case of breach of companies rights and interests, the rule of the importance 
of the decision made by the majority, the rule by which it was implied that the court should 
not interfere into the internal business matters of the company unless the company expressly 
required the court to operate otherwise. The exceptions from the said rules were concurrently 
defined.

Those exceptions were the forerunners of what we name nowadays as the grounds for the 
derivative claim.

Moreover, the most recent case law of England and Wales is studied. The recent court 
practice witnesses that the complex of rules is still applied in the English Law. Notwithstand-
ing that the Companies Act 2006 introduced express procedures for the derivative claims, the 
principles and approaches established by the common law are still deployed by the courts.

The necessity and importance of the further comparative research of the derivative claim in 
England and Wales and Ukraine was also reasoned and defined.

Key words: precedent, common law, shareholder, member, (Chief) Officer, Director, limited 
liability, unlimited liability, judicial protection.


