145

UDC 343.21
DOI https://doi.org/10.32837/npnuola.v28i0.708

K. V. Shustrova, M. O. Bohatyrova
CURRENT ISSUES AGAINST SMUGGLING IN UKRAINE

Formulation of the problem. Smuggling as a social phenomenon threat-
ens many spheres of life. First, it is a threat to the national security of Ukraine
or the security of other countries in the event of illegal export (import) of
weapons of mass destruction, firearms and ammunition. Secondly, the threat to
economic security due to the export of strategic raw materials and goods, cur-
rency values, resulting in a shortfall in customs duties and therefore a decrease
in the revenue side of the budget. Third, it threatens human life and health by
smuggling toxic, potent substances, especially drugs. Fourth, the threat to the
national historical and cultural heritage in the smuggling of cultural values.

Thus, combating smuggling is one of the priorities of the state. Therefore,
both at the legislative and practical levels, there should be an established
mechanism for combating smuggling, as well as a clear distinction between
administrative and criminal liability in this area.

Analysis of recent publications. It is important to note that, despite
the exceptional importance and urgency of the legal regulation of smuggling,
domestic and foreign science has not paid enough attention to certain issues
of combating smuggling. The lack of definitions and adequate conceptual
apparatus indicates significant gaps in the current legislation of Ukraine.

At the same time, in the legal scientific literature of theoretical and meth-
odological nature, many ideas and well-founded provisions related to this
issue are concentrated. The works of such legal scholars as P. Andrushko,
I. Burakovsky, O. Busol, P. Kravchuk, V. Lukianova, M. Melnyk, A. Muzyka,
O. Omelchuk, A. Pavlova, O. Pratsiuk, Y. Suchkova, V. Tymoshenko and
others are devoted to the theoretical aspects of the problems of the concept
and essence of smuggling.

Despite the significant theoretical basis of the study of smuggling, in the
scientific field insufficiently disclosed issues of criminalization of new types of
smuggling, delimitation of criminal and administrative liability for offenses in
the field of smuggling, certain aspects of combating smuggling in Ukraine.
Therefore, this issue requires further research, especially in the visa-iree regime.

The aim of the study. Based on the relevance and significance of the
problem, the purpose of the article is to identify current issues of criminal and
administrative liability in the field of smuggling.
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To achieve this goal, the following tasks were set: 1) to analyze the essence
and normative content of smuggling; 2) determine the classification of con-
traband in accordance with the law; 3) to identify subjects of counteraction
to smuggling in Ukraine; 4)consider further prospects for amendments to the
legislation in the field of legal regulation of smuggling.

Results of the research. It is with the emergence of borders between
countries and the collection of duties for the movement of goods through
them that one of the most common types of crime is smuggling. In almost all
countries, smuggling (contra — against, bando — government decree) means
the movement across the customs border (state border) of goods and other
items outside customs control or with concealment from customs control.

The delinition of smuggling is also provided in Ukrainian legislation.
According to Art. 201 of the Criminal code of Ukraine (further CCU), smug-
gling is movement across customs border of Ukraine out of customs control
or with concealment from customs control of cultural values, poisonous, pow-
erful, explosives, radioactive materials, the weapon or ammunition (except
smooth-bore hunting weapons or ammunition). to it), parts of firearms, as
well as special technical means of covert information [1].

In addition to Art. 201 of the Criminal Code, the Criminal Code of Ukraine
provides for such types of smuggling as:

— movement across the customs border of Ukraine outside customs control
or with concealment from customs control of timber or lumber of valuable
and rare species of trees, unprocessed timber, as well as other timber prohib-
ited for export outside the customs territory of Ukraine (Article 201—1 of the
Criminal Code);

— smuggling of narcotic drugs, psychotropic substances, their analogues or
precursors or falsified medicines (Article 305 of the Criminal Code).

In addition to criminal liability, Ukraine provides for administrative liabil-
ity for smuggling in accordance with Section XVIII of the Customs Code of
Ukraine. Violation of customs rules is an administrative offense, which is an
illegal, culpable (intentional or negligent) acts or omissions that infringe the
established by this Code and other legislation of Ukraine the procedure for
moving goods, commercial vehicles across the customs border of Ukraine,
presentation their bodies of revenues and fees for customs control and cus-
toms clearance, as well as transactions with goods under customs control or
control over which is entrusted to the bodies of revenues and fees by the Cus-
toms Code of Ukraine or other laws of Ukraine, and for which the Customs
Code of Ukraine provides for administrative liability. Administrative liability
for offenses under the Customs Code of Ukraine occurs if these offenses do
not entail criminal liability [2].

Based on the definition of smuggling and directly the objects of smug-
gling, we can distinguish between different types of smuggling. In particular,
depending on the legal liability arising from the commission of smuggling,
smuggling can be divided into: 1) smuggling, for which criminal liability is
provided; 2) smuggling, for which administrative liability is provided.

Depending on the subject of smuggling it can be divided into : 1) smug-
gling of historical and cultural values; 2) smuggling of explosives, radioactive
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materials, weapons or ammunition (except for smooth-bore hunting weapons
or ammunitio g parts of firearms; 3) smuggling of timber or lumber of val-
uable and rare species of trees, unprocessed timber, as well as other timber
prohibited for export outside the customs territory of Ukraine; 4) smuggling
of narcotic drugs, psychotropic substances, their analogues or precursors or
falsified medicines; 5) smuggling of special technical means of covert receipt
of information; 6) others.

In addition to the listed items of smuggling, criminalization requires the
smuggling of valuable and rare species of animals and plants and (or) endan-
gered animals and plants, microbiological or other biological agents or toxins,
transplant organs or human tissues, etc.

A separate type of smuggling in the Criminal Code of Ukraine is the smug-
gling of narcotic drugs, psychotropic substances, their analogues or precur-
sors or counterfeit medicines (Article 305 of the Criminal Code).

The legislation defines drugs as chemical substances of plant or synthetic
origin that cause a change in the mental state of a person, the systematic
use of which forms dependence on them; drugs in a broad sense are narcotic
drugs, psychotropic substances, their analogues and precursors, the circula-
tion of which is regulated by law [3]. Depending on the subject of smuggling
of narcotic drugs, psychotropic substances, their analogues or precursors or
falsified medicines: 1) smuggling of narcotic drugs; 2) smuggling of psycho-
tropic substances; 3) smuggling of analogues or precursors; 4) counterfeit
medicines. Despite the rather wide range of types and forms of smuggling,
some types of smuggling need to be criminalized, especially offenses in the
field of transportation of goods and materials.

Thus, smuggling of goods is excluded from the disposition of Art. 201 of
the Criminal Code, for which administrative liability is now provided. Never-
theless, the draft law “On Amendments to the Criminal and Criminal Proce-
dure Codes of Ukraine on Criminalization of Smuggling of Goods” Ne 8543 of
July 3, 2018 was submitted to the Verkhovna Rada of Ukraine, where it is
proposed to add movement across the customs border of Ukraine outside
customs control or with concealment from customs control of goods in large
quantities, as well as in large and especially large sizes.

I we consider goods in the meaning provided by the Customs Code of
Ukraine, the goods are any movable property, including those to which the
law applies to the regime of immovable property (except commercial vehi-
cles), currency values, cultural values, as well as electricity, moving by power
lines [2]. In addition to the above-mentioned bill, the draft Law “On Amend-
ments to the Criminal Code of Ukraine on Criminalization of Smuggling of
Alcoholic Beverages and Tobacco Products” Ne 3254 of 07.10.2015 was also
considered. control of alcoholic beverages, tobacco products committed in
significant amounts.

Also Art. 201 of the Criminal Code is supplemented by clauses on smug-
gling of alcoholic beverages, tobacco products committed in large amounts
and in especially large amounts, as well as committed by prior conspiracy by a
group of persons or a person previously convicted of a crime under this article
or an official using official position.
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The process of counteracting smuggling and prosecuting covers the sys-
tem of state bodies with the appropriate powers in this area. According to the
most common classification of state bodies by the criterion of the breadth of
competence, there are state bodies of general and special competence. If we
adhere to this classification, the general bodies of counteraction to smuggling
are state bodies of general competence, which are:

— The Cabinet of Ministers of Ukraine as the highest body in the system of
executive bodies, takes measures to ensure the defense and national security
of Ukraine, public order, the fight against crime, directs and coordinates the
work of ministries and other executive bodies [4];

— The President of Ukraine as a guarantor of state sovereignty, territorial
integrity of Ukraine, observance of the Constitution of Ukraine, human and
civil rights and freedoms;

— The Verkhovna Rada of Ukraine is the parliament as the only legislative
body in Ukraine that determines the basic principles of combating smuggling.

The bodies of special competence are the security forces, judicial and law
enforcement agencies. Some are designed to combat smuggling others have
the power to prosecute in this area. According to the Law of Ukraine "On
National Security of Ukraine" of 21.06.2018 for Ne 2469-VIII, security forces
are law enforcement and intelligence agencies, state bodies of special purpose
with law enforcement functions, civil defense forces and other bodies to which
the Constitution and laws of Ukraine assigned functions to ensure the national
security of Ukraine [5].

Thus, law enforcement agencies are part of the security forces, which by
the laws of Ukraine are entrusted with the functions of ensuring the national
security of Ukraine.

There is no single definition of the concept of law enforcement agencies
in the legislation, it is provided in various regulations. Thus, according to
the Law of Ukraine "On State Protection of Court and Law Enforcement
Officials" of December 23, 1993, 3781-XII, law enforcement agencies are the
prosecutor's office, the National Police, the security service, the Military Law
Enforcement Service in the Armed Forces of Ukraine, the National Anti-Cor-
ruption the Bureau of Ukraine, state border guards, bodies of revenues and
fees, bodies and institutions of execution of punishments, pre-trial detention
centers, bodies of state financial control, fishery protection, state forest pro-
tectioF,]other bodies that perform law enforcement or law enforcement func-
tions [6].

According to the "Instruction on the procedure for conducting control
measures by the control and audit department of the State Judicial Admin-
istration of Ukraine", law enforcement agencies are the prosecutor's office,
internal affairs, security services, state control and audit service and state tax
service [7].

"The procedure for inspection by the State Audit Office, its interregional
territorial bodies" defines law enforcement agencies as prosecutors, securi-
ty services, the National Police, tax police units of the SFS, the National
Anti-Corruption Bureau, formed in accordance with the law and other bodies
performing law enforcement functions [8].
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Thus, the definition of law enforcement agencies contains only a list of
such bodies, without the main tasks facing them. Quite meaningful is the
definition provided by the "Agreement on the stay and interaction of law
enforcement officers in the territories of the Commonwealth of Independent
States", this document defines law enforcement agencies as state bodies that
in accordance with national legislation ensure security of state, society, citi-
zens and fight against crime [9].

Therefore, the definition of law enforcement agencies is carried
out through the implementation of the functions entrusted to them,
in particular law enforcement one. Anti-smuggling law enforcement
agencies are state bodies that implement the law enforcement func-
tion of the state, which have the authority to apply measures to detect,
prevent, eliminate crimes and other offenses related to smuggling,
to bring to justice those guilty of such offenses. and may, if necessary,
use state coercion.

Administrative jurisdiction in the field of prosecution for smuggling pro-
vides that in accordance with Art. 522 of the Customs code, cases of viola-
tion of customs rules provided for in Articles 468—470, 474, 475, 477—481,
485 of the Customs Code are considered by the bodies of revenues and fees.
Cases of violation of customs rules provided for in Articles 471-473, 476,
482-484 of the Customs Code, as well as all cases of violation of customs
rules committed by persons under 18 years of age, are considered by local
courts (judges) [2].

In criminal proceedings, justice is administered only by a court. Pros-
ecution of smuggling is carried out by the courts of first, appellate and
cassation instances. According to Article 216 of the Criminal Procedure
Code, security investigators are conducting a pre-trial investigation of
crimes under 201, 201-1, 305 of the Criminal Code of Ukraine. According
to Art. 38 of the CPC, the bodies of pre-trial investigation (bodies that
carry out inquiries and pre-trial investigation) are the investigative units of
the security authorities. Administrative liability for violations provided by
the Customs Code occurs if these offenses do not entail criminal liability.
Thus, cooperation in combating smuggling most often takes place between
units of the Security Service of Ukraine, the Ministry of Internal Affairs,
the State Border Guard Service of Ukraine, the State Fiscal Service of
Ukraine, the prosecutor's office, other law enforcement agencies and the
court.

Conclusions and prospects for further research. Ukraine
has a well-established mechanism for combating smuggling, which
includes criminal and administrative liability for offenses in the field
of smuggling, as well as a system of state bodies for combating smug-
gling. Nevertheless, criminalization requires the smuggling of valuable
and rare species of animals and plants and (or) endangered animals
and plants, microbiological or other biological agents or toxins, tran-
splant organs or human tissues, etc., as well as certain types of smuggling
into sphere of transportation of inventory. Therefore, this issue requires
further research.
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Summary

Shustrova K. V., Bohatyrova M. O. Current issues against smuggling in Ukraine. — Article.

It is determined that in Ukraine there is an administrative and criminal liability for smuggling.
Therefore, depending on the legal responsibility that is provided during the implementation of
smuggling, smuggling is divided into: 1) smuggling, for which criminal liability is provided;
2) smuggling, for which administrative liability is provided. In addition, it is concluded that based on
the definition of smuggling and directly the objects of smuggling, the following types of smuggling
can be distinguished: 1) smuggling of historical and cultural values; 2) smuggling of explosives,
radioactive materials, weapons or ammunition (except for smooth-bore hunting weapons or
ammunition), parts of firearms; 3) smuggling of timber or lumber of valuable and rare species of
trees, unprocessed timber, as well as other timber prohibited for export outside the customs territory
of Ukraine; 4) smuggling of narcotic drugs, psychotropic substances, their analogues or precursors
or falsified drugs; 5) smuggling of special technical means of covert receipt of information; 6) others.
It has been established that in addition to the listed items of smuggling, criminalization requires the
smuggling of valuable and rare species of animals and plants and (or) endangered animals and plants,
microbiological or other biological agents or toxins, transplant organs or human tissues, etc., as well
as some types of smuggling in the field of transportation of goods and materials. Therefore, it is
proposed to supplement the definition of smuggling by moving across the customs border of Ukraine
outside customs control or with concealment from customs control of alcoholic beverages, tobacco
products committed in significant amounts. And also Art. 201 of the Criminal Code to supplement
the provisions on smuggling of alcoholic beverages, tobacco products committed in large amounts
and in especially large amounts, as well as committed by prior conspiracy by a group of persons
or a person previously convicted of a crime under this article or an official using official position.
It is determined that in accordance with the most common classification of state bodies by the
criterion of the breadth of competence, there are state bodies of general and special competence.
If we follow this classification, the general bodies of counteraction to smuggling are state bodies of
general competence, which are the Cabinet of Ministers of Ukraine, the President of Ukraine, the
Verkhovna Rada of Ukraine. The bodies of special competence are the security forces, judicial and
law enforcement agencies.

Key words: smuggling, law enforcement agencies, security forces, drugs, precursors,
goods, types of smuggling.
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AHoTanisa

Llycmposa K. B., Bozamupvosa M. O. AkryanbHi nmuTaHHA NpoTuAaii KoHTpaGaHAi
B Ykpaini. — Crarrs.

BusHnaueHo, mo B YkpaiHi 3a KoHTpabaHLy nependayeHa aaMiHiCTPATHBHY Ta KpPHMiHaJb-
Ha BixnosimanbHicTb. ToMy, B 3a/eXKHOCTI Bi IOPHUIMYHO! BiAMOBimanbHOCTI, fIka HacTae TpH
3/lificHeHHI KOHTpaGaHaH1, KOHTpabanaa MoiIseTbes Ha: 1) KoHTpaBaHiy, 3a Ky MepeadayeHo
KpHMMiHa/bHa BilMOBifadbHICTh; 2) KOHTpabaH/y, 3a Ky MepeadadeHo afMiHiCTpaTHBHY BiMOBi-
nanpHicTh. Kpim Toro, 3po6/ieHO BUCHOBOK, 110 BUXOASUM 3 BU3HAUEHHS KOHTpabdaHIH Ta 6e3mno-
Cepe/iHbO MPeMeTiB KOHTPaGaH/M MOXXKHA BilOKPEMHTH Taki BUIM KOHTpaGaHau: 1) KoHTpadania
{CTOpUUHKMX Ta KyJbTypPHUX LIHHOCTEH; 2) KOHTpabaHAa BUOYXOBHUX PEUYOBMH, PaldioaKTHBHHX
MaTepianiB, 36poi abo Goernpunacis (KpiM T1agKOCTBOJLHOI MHCJHBCHKOI 36poi a60 GOHOBHMX
TpHUMaciB 0 Hei), YaCTHH BOTHeNaJbHO!I HapisHoi 306pol; 3) KoHTpabaHAa JicomaTepiasiB abo Mu-
JomarepianiB LiHHUX Ta PiAKiCHUX MOpiA AepeB, JicomaTepia/iB HEOOPOOIEHHX, a TAKOXK [HIIMX
JicomaTepianis, 3a60pOHEHHX 10 BHBO3Y 3a MeXKi MHTHOI TepuTopii YKpainu; 4) KoHTpaGaHAa
HapKOTUYHMX 3aco0iB, MCUXOTPOMHUX PEUOBHH, [X aHAJOTIB UM NpeKypcopiB abo dambcudiko-
BaHUX JiKapCbKMX 3aco6iB; 5) KOHTpabaHia crienjaibHHX TeXHiYHHX 3acOBiB HErJacHOro OT-
puManHs iHdopmauii; 6) inwi. BeranoBneno, mo kpiM mepesideHux MpeaMmeTiB KOHTpaGaHMH,
KpUMiHa/i3alii noTpe6ye KoHTpabaHAa LiHHMX Ta PiAKICHMX BHIiB TBapuH i pocauH Ta (a60)
TBAapHUH i POCJIMH, sKi nepe0yBalOTh MiJ 3arp0o30i0 3HUKHEHHS, MiKpoOioNoriuHUX a0 iHIIUX 6io-
JIOT{YHMX areHTiB UM TOKCHHIB, TPaHCH/IAHTALIMHUX OpraHiB ab0 TKaHHMH JIIOAUHH TOLLO, a TaKOXK
nesiKi BUAM KOHTpabaHAu y cepi nepeBe3eHHs TOBapHO-MaTepiajabHUX LiHHOCTeH. Tomy 3ampo-
MOHOBAHO JIOTIOBHUTH BM3HA4YEHHS KOHTpabOaHAM MepeMillleHHSM 4epe3 MUTHUH KOPLOH YKpalHH
no3a MHTHHUM KOHTpoJieM a60 3 TMPHUXOBYBAHHSM Bifl MUTHOTO KOHTPOJIIO aJKOTOJbHHUX HaroiB,
TIOTIOHOBHUX BHPOOIB BUMHEHe y 3HaYHUX po3mipax. A Takox ct. 201 KK nomoBHUTH myHKTaMu
11010 KOHTpabaHIK a/JKOI0JbHUX HaloiB, TIOTIOHOBUX BHUPOOIB BUMHEHE y BEJMKHUX PO3Mipax Ta
y 0COOJIMBO BEJMKMX pPO3MipaX, a TAaKOK BUMHEH| 3a MomNepeIHbOI0 3MOBOI rpymnot oci6 abo
0co6010, paHille CyIMMOIO 32 3J0YMH, MependadeHUH Li€lo cTaTTeio, abo cay:K60BOI0 0CO00I0
3 BUKOPHMCTAHHSM CJy>KO0BOr0 CTaHOBMIIA. BU3HayeHO, 110 BiAMOBiIHO 10 HAUGi/MbLI PO3MOB-
CrOIKeHo! K/acudikalii nep>KaBHUX OpraHiB 3a KpUTepieM LIMPHHHM KOMIETEHL|l, BULIIAITbCS
OpraHM JepxKaBH 3arajbHol i crelianbHO! KoMmmeTeHUil. fKIo AoaepkKyBaTHCs Takol Knaacudi-
Kalii, To 3araJlbHAMH OpraHaMi MpOTHAil KOHTpabaHIi BUCTYNAIOTh Iep>KaBHi OpraHu 3arajbHol
KoMmrnereHLi, sKUMHU BUcTynatwoTb Kabiner MinictpiB ¥Ykpaiuu, [Ipesunent Yxpaiuu, BepxosHa
Pana Yxpainu. Opranamu creuianbHOi KommeTeHLii BucTynaioTb Ciy:xba Ge3neku YKpaiHw,
MinicTepcTBo BHYTpilIHIX cnipas, [lepxaBHa npUKopLOHHA cayxX06a YKpainu, JepxaBHa (ickasb-
Ha cq1yx0a YKpalHH, IPOKypaTypa, iHlIi paBOOXOPOHHI OpPraHu Ta Cyl.

Karouosi caosa: koHTpabaHna, paBOOXOPOHHI OpraHH, CHUJIN Oe3NeKH, HapKOTHYHI 3acobH,
NpPeKypcopH, TOBapH, BUIH KOHTPabaHIH.



