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А. С. Качур

СТАТУС НАЦІОНАЛЬНОЇ СЛУЖБИ ЗДОРОВ’Я УКРАЇНИ 
КРІЗЬ ПРИЗМУ АДМІНІСТРАТИВНИХ ПОВНОВАЖЕНЬ

Постановка проблеми. П³äâèùåííÿ ñîö³àëüíî¿, åêîíîì³÷íî¿ 
³ ïîë³òè÷íî¿ çíà÷èìîñò³ îõîðîíè çäîðîâ’ÿ íàðîäó, ì³æíàðîäíî-ïðàâîâå 
âèçíàííÿ ³ çàêð³ïëåííÿ ïðàâà ëþäèíè íà æèòòÿ òà çäîðîâ’ÿ, íà ¿õ îõîðîíó 
³ äåðæàâíèé çàõèñò, îñîáèñòà çàö³êàâëåí³ñòü ÿê îêðåìèõ ãðîìàäÿí, òàê 
³ ð³çíèõ ñîö³àëüíèõ ãðóï ³ ïðîøàðê³â íàñåëåííÿ, ïðàö³âíèê³â ìåäè÷íèõ 
ïðîôåñ³é, ïðîôñï³ëîê, ïîë³òè÷íèõ ïàðò³é òà îðãàí³â äåðæàâíî¿ âëàäè 
³ ì³ñöåâîãî ñàìîâðÿäóâàííÿ â îõîðîí³ çäîðîâ’ÿ ëþäåé, ó âèð³øåíí³ íàçð³ëèõ 
ïèòàíü ôîðìóâàííÿ ³ ðåàë³çàö³¿ ïîë³òèêè îõîðîíè çäîðîâ’ÿ, åôåêòèâíîãî 
óïðàâë³ííÿ â ö³é ãàëóç³ äàþòü ï³äñòàâè ââàæàòè îõîðîíó çäîðîâ’ÿ îäíèì 
³ç íàéâàæëèâ³øèõ çàâäàíü ³ âíóòð³øí³õ ôóíêö³é ñó÷àñíî¿ Óêðà¿íñüêî¿ 
äåðæàâè, òàê ñàìî, ÿê ³ ³íøèõ äåðæàâ ñâ³òó. Çíà÷åííÿ îõîðîíè çäîðîâ’ÿ 
ñâî¿õ ãðîìàäÿí äëÿ Óêðà¿íè ïîñèëþþòüñÿ ñêëàäíèìè óìîâàìè ðîçáóäîâè 
³ ñòàíîâëåííÿ ¿¿ äåðæàâíî¿ îðãàí³çàö³¿, ôîðìóâàííÿ ãðîìàäÿíñüêîãî 
ñóñï³ëüñòâà, â ÿêîìó ëþäèíà, ¿¿ ïðàâà, æèòòÿ ³ çäîðîâ’ÿ ìàþòü ñòàíîâèòè 
íàéâèùó ñîö³àëüíó ö³íí³ñòü, ñåðöåâèíó ñóñï³ëüíî¿ ïîë³òèêè ³ ìîðàë³.

Пèòàííÿ îõîðîíè çäîðîâ’ÿ є òîï-òåìîþ äëÿ á³ëüøîñò³ äåìîêðàòè÷íèõ 
êðà¿í òà ¿õ íàñåëåííÿ, òîìó ïîòðåáóє ÿêíàéêðàùîãî ïðàâîâîãî ðåãóëþâàííÿ 
òà åôåêòèâíîãî âò³ëåííÿ çàäåêëàðîâàíèõ íîðì íà ïðàêòèö³.

П³äòðèìóþ÷è ì³æíàðîäíî-ïðàâîâó ïðàêòèêó ùîäî îõîðîíè çäîðîâ’ÿ, 
Îñíîâíèé çàêîí íàøî¿ êðà¿íè òàêîæ íàäàє ïåðåäîâîãî ñòàòóñó ïðàâàì 
ãðîìàäÿí íà îõîðîíó çäîðîâ’ÿ, ïðè öüîìó ðîçä³ëÿþ÷è öå ïðàâî ³ ïðàâî íà 
ìåäè÷íó äîïîìîãó òà ñòðàõóâàííÿ [1, ñò. 49].

Дîñë³äæóâàíå ïèòàííÿ äîñòàòíüî çãàäóєòüñÿ ó â³äïîâ³äí³é літературі, 
ùî ò³ëüêè ï³äêðåñëþє âàæëèâ³ñòü îïðàöüîâàíî¿ òåìè, çîêðåìà òàê³ àâòîðè 
ÿê Лèòâèíîâ Î. С., Тåðåìåöüêèé В. І. òà Кíèø С. В.

Тàêèì ÷èíîì, мета äàíî¿ ñòàòò³ – âñåá³÷íî äîñë³äèòè ïðàâîâèé ñòàòóñ, 
ïîâíîâàæåííÿ òà âíåñîê ó ðîçâèòîê îõîðîíè çäîðîâ’ÿ ñóñï³ëüñòâà. 
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Результати та обговорення. Пðàâîñóá’єêòí³ñòü – öå ïåðåäáà÷åíà 
íîðìàìè ïðàâà çäàòí³ñòü âèñòóïàòè ó÷àñíèêîì ïðàâîâ³äíîñèí. Цå 
ñêëàäíà þðèäè÷íà âëàñòèâ³ñòü, ÿêà ñêëàäàєòüñÿ ³ç ñóì³ø³ ïðàâîçäàòíîñò³, 
ä³єçäàòíîñò³ ³ äåë³êòîçäàòíîñò³.

Àäì³í³ñòðàòèâíà ïðàâîçäàòí³ñòü çàêëàäó îõîðîíè çäîðîâ’ÿ, ÿê ñêëàäîâà 
éîãî àäì³í³ñòðàòèâíî¿ ïðàâîñóá’єêòíîñò³, ïîëÿãàє ó çäàòíîñò³ ìàòè 
ñïåö³àëüí³ ïðàâà òà îáîâ’ÿçêè çàêëàäó îõîðîíè çäîðîâ’ÿ ÿê ñóá’єêòà 
àäì³í³ñòðàòèâíîãî ïðàâà, ÿê³ ñïðèÿþòü ôîðìóâàííþ îðãàí³çàö³éíèõ çâ’ÿçêiâ 
òà â³äíîñèí â ñèñòåì³ ïóáë³÷íîãî óïðàâë³ííÿ òà ïåðåäáà÷åí³ íîðìàìè 
àäì³í³ñòðàòèâíîãî ïðàâà.

Àäì³í³ñòðàòèâíà ä³єçäàòí³ñòü çàêëàäó îõîðîíè çäîðîâ’ÿ çóìîâëþєòüñÿ 
îñîáëèâîñòÿìè àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèí ó äàí³é ãàëóç³, ó ÿêèõ 
íàáóòòÿ ³ çä³éñíåííÿ â³äïîâ³äíèõ ïðàâ òà îáîâ’ÿçê³â äàíîãî ñóá’єêòà 
äîñë³äæóâàíèõ ïðàâîâ³äíîñèí, â³äáóâàєòüñÿ íà ï³äñòàâ³ ï³äïèñàííÿ 
êîíòðàêòó ³ç Íàö³îíàëüíîþ ñëóæáîþ çäîðîâ’ÿ Óêðà¿íè.

Àäì³í³ñòðàòèâíà ä³єçäàòí³ñòü çàêëàäó îõîðîíè çäîðîâ’ÿ ïðîÿâëÿєòüñÿ 
÷åðåç çäàòí³ñòü ðåàë³çîâóâàòè ñâî¿ ïðàâà òà îáîâ’ÿçêè àäì³í³ñòðàòèâíî-
ïðàâîâîãî õàðàêòåðó, ùî âèíèêàþòü ³ ïðèïèíÿþòüñÿ ðàçîì ç ¿õ 
àäì³í³ñòðàòèâíîþ ïðàâîçäàòí³ñòþ òà íàñòàþòü ï³ñëÿ ï³äïèñàííÿ äîãîâîðó 
³ç Íàö³îíàëüíîþ ñëóæáîþ çäîðîâ’ÿ Óêðà¿íè.

Àäì³í³ñòðàòèâíà äåë³êòîçäàòí³ñòü çàêëàäó îõîðîíè çäîðîâ’ÿ, ÿê ùå îäíà 
³ç ñêëàäîâèõ éîãî àäì³í³ñòðàòèâíî¿ ïðàâîñóá’єêòíîñò³, ïîëÿãàє â ìîæëèâîñò³ 
íåñòè þðèäè÷íó â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ íîðì àäì³í³ñòðàòèâíîãî 
ïðàâà, ÿêà îáóìîâëåíà îáñÿãîì êîìïåòåíö³¿ äàíîãî ìåäè÷íîãî çàêëàäó, çà 
ðåàë³çàö³þ ³ â ìåæàõ ÿêî¿, âëàñíå, â³í ³ íåñòèìå â³äïîâ³äàëüí³ñòü.

Îòæå, âèõîäÿ÷è ç íàâåäåíî¿ âèùå ³íôîðìàö³¿, ìîæíà ïðîàíàë³çóâàòè, 
ùî àäì³í³ñòðàòèâíà ïðàâîñóá’єêòí³ñòü çàêëàäó îõîðîíè çäîðîâ’ÿ ïîëÿãàє 
ó éîãî ïðàâîâ³é çäàòíîñò³ áóòè íîñ³єì ïðàâ òà îáîâ’ÿçê³â â³äïîâ³äíîãî 
õàðàêòåðó, à òàêîæ âèñòóïàòè ó÷àñíèêîì àäì³í³ñòðàòèâíèõ ïðàâîâ³äíîñèí 
òà íåñòè â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ íîðì àäì³í³ñòðàòèâíîãî ïðàâà.

Àäì³í³ñòðàòèâíî-ïðàâîâèé ñòàòóñ çàêëàäó îõîðîíè, ÿê ð³çíîâèä ïðàâîâîãî 
ñòàòóñó, ïðîÿâëÿєòüñÿ ó êîìïëåêñ³ ïåâíèõ ñóá’єêòèâíèõ ïðàâ ³ îáîâ’ÿçê³â, 
ÿê³ çàêð³ïëåíî çà â³äïîâ³äíèì ñóá’єêòîì, àäì³í³ñòðàòèâíî-ïðàâîâèìè íîðìàìè. 
Пðàâîâ³ ï³äñòàâè óòâîðåííÿ òà ä³ÿëüíîñò³ çàêëàä³â îõîðîíè çäîðîâ’ÿ, 
ïðèçíà÷åííÿ ¿õ êåð³âíèê³â, îðãàí³çàö³éíî-ïðàâîâ³ ôîðìè òà óìîâè ¿õ àêðåäèòàö³¿, 
âèçíà÷àþòü Îñíîâè çàêîíîäàâñòâà ïðî îõîðîíó çäîðîâ’ÿ [2, ñò.16].

Вàðòî çàçíà÷èòè, ùî ï³ä àäì³í³ñòðàòèâíî-ïðàâîâèì ñòàòóñîì þðèäè÷íèõ 
îñ³á ñë³ä ðîçóì³òè – âèçíà÷åíèé íîðìàìè àäì³í³ñòðàòèâíîãî ïðàâà ïîðÿäîê 
ñòâîðåííÿ, óïðàâë³ííÿ, ë³êâ³äàö³¿ òà îñîáëèâîñò³ çä³éñíåííÿ ãîñïîäàðñüêî¿ 
ä³ÿëüíîñò³ â³äïîâ³äíî äî íîðì ñòàòóòó é îòðèìàíèõ ë³öåíç³é.

Гîâîðÿ÷è ïðî àäì³í³ñòðàòèâíî-ïðàâîâèé ñòàòóñ çàêëàä³â îõîðîíè 
çäîðîâ’ÿ, òî âàðòî çàóâàæèòè, ùî â³í òàêîæ ìàє ñâî¿ îñîáëèâîñò³. 

Çã³äíî, Îñíîâè çàêîíîäàâñòâà ïðî îõîðîíó çäîðîâ’ÿ, çàêëàäîì îõîðîíè 
çäîðîâ’ÿ ìîæå áóòè ÿê þðèäè÷íà îñîáà, òàê ³ ¿¿ â³äîêðåìëåíèé ï³äðîçä³ë [2]. 

Сâîãî ÷àñó, äåÿê³ íàóêîâö³ ä³éøëè âèñíîâêó, ùî ë³öåíçóâàííÿ çàêëàä³â 
îõîðîíè çäîðîâ’ÿ є ñïåö³àëüíîþ ïðîöåäóðîþ ï³äòâåðäæåííÿ â³äïîâ³äíîñò³ 
çàêëàä³â îõîðîíè çäîðîâ’ÿ âñòàíîâëåíèì âèìîãàì [3]. 
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Тèì ñàìèì, ìîæíà ãîâîðèòè ïðî òå, ùî ïðàâîâèé ñòàòóñ çàêëàäó îõîðîíè 
çäîðîâ’ÿ, âèçíà÷àєòüñÿ îñîáëèâîñòÿìè íàäàííÿ ìåäè÷íî¿ äîïîìîãè, íà 
ïðîâàäæåííÿ ÿêî¿ ó íüîãî є ë³öåíç³ÿ.

Гîâîðÿ÷è ïðî àäì³í³ñòðàòèâíî-äîãîâ³ðíå ðåãóëþâàííÿ, ÿêå çä³éñíþє 
Íàö³îíàëüíà ñëóæáà çäîðîâ’ÿ Óêðà¿íè, âàðòî çàçíà÷èòè, ùî äî ãîëîâíèõ 
îçíàê-êðèòåð³¿â, çà ÿêèìè ò³ ÷è ³íø³ ïðàâîâ³äíîñèíè ìîæíà â³äíåñòè 
çà àäì³í³ñòðàòèâíèì íàïðÿìîì є: ìàþòü ì³ñöå ó ñôåð³ äåðæàâíîãî 
óïðàâë³ííÿ òà ïîâ’ÿçàí³ ç³ çä³éñíåííÿì âëàäíî-îðãàí³çàö³éíî¿ ä³ÿëüíîñò³; 
õàðàêòåðèçóþòüñÿ îáîâ’ÿçêîâîþ íàÿâí³ñòþ ñïåöèô³÷íîãî ñóá’єêòà – îðãàíà 
äåðæàâíî¿ âëàäè (éîãî ïîñàäîâî¿ îñîáè); є ïóáë³÷íî-âëàäíèìè (ñóá’єêò 
ðåàë³çóє ïîâíîâàæåííÿ, äåëåãîâàí³ éîìó äåðæàâîþ â ìåæàõ âèçíà÷åíî¿ 
êîìïåòåíö³¿); âèíèêàþòü çà ³í³ö³àòèâè îäíîãî ñóá’єêòà, òîä³ ÿê çãîäà ³íøî¿ 
îñîáè íà âñòóï ó ïðàâîâ³ â³äíîñèíè íå ìàє ñóòòєâîãî çíà÷åííÿ; ÷àñò³øå 
çà âñå ïðèçâîäÿòü äî òîãî, ùî êîíôë³êò âèíèêàє â ìåæàõ àäì³í³ñòðàòèâíî-
ïðàâîâèõ â³äíîñèí ó ïîçàñóäîâîìó (àäì³í³ñòðàòèâíîìó) ïîðÿäêó, à îñîáà 
çà â÷èíåí³ ïðîòèïðàâí³ ä³ÿííÿ â³äïîâ³äàє ïåðåä äåðæàâîþ [4].

Кîìåíòóþ÷è çãàäàí³ îçíàêè àäì³í³ñòðàòèâíèõ ïðàâîâ³äíîñèí, ÷³òêî ìîæíà 
ïîáà÷èòè ¿õ åëåìåíòè ó ïðàâîâ³äíîñèíàõ, ÿê³ âèíèêàþòü ì³æ Íàö³îíàëüíîþ 
ñëóæáîþ çäîðîâ’ÿ Óêðà¿íè òà çàêëàäàìè îõîðîíè çäîðîâ’ÿ íåçàëåæíî, ÿêî¿ 
âîíè ôîðìè âëàñíîñò³ – ïðèâàòí³, êîìóíàëüí³ àáî äåðæàâí³, ÿêèì çãàäàíà 
ñëóæáà îïëà÷óє íàäàííÿ ìåäè÷íèõ ïîñëóã êîíêðåòí³é ëþäèí³, ùî äî íèõ 
çâåðíóëàñÿ.

Àäì³í³ñòðàòèâíî-ïðàâîâ³ â³äíîñèíè ðîçâèâàþòüñÿ çà ìîäåëëþ «âëàäà 
-ï³äïîðÿäêóâàííÿ». Тîìó ï³äïîðÿäêîâàíèé ñóá’єêò öèõ â³äíîñèí çíà÷íî 
îáìåæåíèé ó ìîæëèâîñò³ çä³éñíþâàòè þðèäè÷íî çíà÷óù³ ä³¿ íà âëàñíèé 
ðîçñóä. Дî òîãî æ âñ³ ä³¿ ó÷àñíèê³â öèõ â³äíîñèí ÷³òêî ðåãëàìåíòîâàí³ 
÷èííèì çàêîíîäàâñòâîì [5].

Îñê³ëüêè, ó ñôåð³ îõîðîíè çäîðîâ’ÿ ³ñíóє ñõîæà çàêîíîì³ðí³ñòü ì³æ 
Íàö³îíàëüíîþ ñëóæáîþ çäîðîâ’ÿ Óêðà¿íè òà äîáðîâ³ëüíî ï³äïîðÿäêîâàíèìè 
¿é ñóá’єêòàìè ð³çíèõ ôîðì âëàñíîñò³, ÿê³ íà äîãîâ³ðí³é îñíîâ³ ³ç 
çàìîâíèêàìè ïîñëóã – ãðîìàäÿíàìè, ÿê³ çâåðòàþòüñÿ äî íèõ çà äîïîìîãîþ 
ùîäî âèð³øåííÿ ïèòàíü ç îõîðîíè ¿õ çäîðîâ’ÿ, àâòîìàòè÷íî ï³äïàäàþòü ï³ä 
ñôåðó ïóáë³÷íîãî àäì³í³ñòðóâàííÿ çãàäàíîþ âèùå äåðæàâíîþ ñëóæáîþ.

Гàðàíòóâàííÿ äåðæàâîþ áåçîïëàòíî¿ ìåäè÷íî¿ äîïîìîãè, ó ïåðøó ÷åðãó 
ë³êàðÿìè ïåðâèííî¿ ëàíêè, â³äáóâàєòüñÿ íå ëèøå íà ï³äñòàâ³ óêëàäåííÿ 
ìåäè÷íî¿ äåêëàðàö³¿ ç ë³êàðåì. 

Пàðàëåëüíî ³ç ìåäè÷íîþ äåêëàðàö³єþ ç ë³êàðåì, óêëàäàєòüñÿ é ³íøèé 
äîêóìåíò – Дîãîâ³ð ïðî ìåäè÷íå îáñëóãîâóâàííÿ íàñåëåííÿ çà ïðîãðàìîþ 
ìåäè÷íèõ ãàðàíò³é [6, 7, 8], ÿêèé ì³ñòèòü îçíàêè àäì³í³ñòðàòèâíîãî òîìó, ùî: 

– îäí³єþ ç³ ñòîð³í є ñóá’єêò âëàäíèõ ïîâíîâàæåíü, òîáòî Íàö³îíàëüíà 
ñëóæáà çäîðîâ’ÿ Óêðà¿íè, ÿêà íàä³ëåíà ñïåö³àëüíîþ êîìïåòåíö³єþ ó ñôåð³ 
îõîðîíè çäîðîâ’ÿ òà ä³є âèíÿòêîâî ó ìåæàõ òà ó ñïîñ³á, ïåðåäáà÷åíèé 
÷èííèì çàêîíîäàâñòâîì; 

– â³äøêîäóâàííÿ ìåäè÷íîìó çàêëàäó âèòðà÷åíèõ êîøò³â íà ìåäè÷íå 
îáñëóãîâóâàííÿ М³í³ñòåðñòâîì îõîðîíè çäîðîâ’ÿ Óêðà¿íè ÷åðåç Íàö³îíàëüíó 
ñëóæáó çäîðîâ’ÿ Óêðà¿íè є îáîâ’ÿçêîì, à íå ïðàâîì îðãàíó âèêîíàâ÷î¿ 
âëàäè; 
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– ïîïåðåäí³ äâ³ îáñòàâèíè ñâ³ä÷àòü ïðî â³äñóòí³ñòü ñâîáîäè äîãîâîðó 
ï³ä ÷àñ óêëàäåííÿ Дîãîâîðó ïðî ìåäè÷íå îáñëóãîâóâàííÿ íàñåëåííÿ çà 
ïðîãðàìîþ ìåäè÷íèõ ãàðàíò³é, òîáòî îäí³є¿ ç îñíîâíèõ ðèñ öèâ³ëüíî-
ïðàâîâîãî äîãîâîðó; 

– ñòîðîíè òàêîãî äîãîâîðó ïåðåáóâàþòü ó ï³äïîðÿäêóâàíí³, à òîìó 
є íåð³âíèìè; 

– М³í³ñòåðñòâî îõîðîíè çäîðîâ’ÿ Óêðà¿íè íå ìàє ïðàâà â³äìîâèòè 
â ïåðåðàõóâàíí³ ãðîøåé êë³í³ö³, äå ë³êàð óêëàâ ìåäè÷íó äåêëàðàö³þ, 
òîáòî ïðîô³ëüíå ì³í³ñòåðñòâî í³ÿêî¿ îñîáèñòî¿ âèãîäè òà áëàã äëÿ ñåáå íå 
íàáóâàє [5].

Вñ³ âèùå íàâåäåí³ àðãóìåíòè íàâîäÿòü íà äóìêó, ùî ñàìå ä³ÿëüí³ñòü 
Íàö³îíàëüíî¿ ñëóæáè çäîðîâ’ÿ Óêðà¿íè òà âèêîíàííÿ íåþ, ïåðåäáà÷åíèõ 
÷èííèì çàêîíîäàâñòâîì ïîâíîâàæåíü, є ñèñòåìîóòâîðþþ÷èì ñóá’єêòîì 
àäì³í³ñòðàòèâíèõ ïðàâîâ³äíîñèí ³ç äîãîâ³ðíèìè åëåìåíòàìè, ùî âèêàþòü 
ó ñôåð³ îõîðîíè çäîðîâ’ÿ ì³æ ó÷àñíèêàìè òàêîãî ïðîöåñó.

Висновки. Дîñë³äæåíî, ùî Íàö³îíàëüíà ñëóæáà çäîðîâ’ÿ Óêðà¿íè 
є íîâîñòâîðåíèì ³íñòèòóòîì çàïî÷àòêóâàííÿ ñèñòåìè ìåíåäæìåíòó 
ìåäè÷íî¿ ñôåðè, ùî є âäîñêîíàëåíèì ï³äõîäîì äî ñèñòåìè îõîðîíè çäîðîâ’ÿ 
Óêðà¿íè. Íàö³îíàëüíà ñëóæáà çäîðîâ’ÿ Óêðà¿íè âñòóïàє ó ïðàâîâ³äíîñèíè 
ÿê þðèäè÷íà îñîáà ïóáë³÷íîãî ïðàâà. 

Îòæå, àäì³í³ñòðàòèâíî-ïðàâîâèé ñòàòóñ çàêëàä³â îõîðîíè çäîðîâ’ÿ âàðòî 
âèçíà÷èòè ÿê ñóêóïí³ñòü íîðìàòèâíèõ âèìîã, ùî âèñóâàþòüñÿ äî ñóá’єêò³â 
ãîñïîäàðþâàííÿ, êîòð³ çä³éñíþþòü ìåäè÷íó ïðàêòèêó. 

À ¿õ àäì³í³ñòðàòèâíà ïðàâîñóá’єêòí³ñòü ïîëÿãàє ó ïðàâîâ³é çäàòíîñò³ 
çàêëàäó îõîðîíè çäîðîâ’ÿ áóòè íîñ³єì ïðàâ òà îáîâ’ÿçê³â â³äïîâ³äíîãî 
õàðàêòåðó, à òàêîæ âèñòóïàòè ó÷àñíèêîì àäì³í³ñòðàòèâíèõ ïðàâîâ³äíîñèí 
òà íåñòè â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ íîðì àäì³í³ñòðàòèâíîãî ïðàâà.

В ö³ëîìó, Íàö³îíàëüíà ñëóæáà çäîðîâ’ÿ Óêðà¿íè ÿâëÿє ñîáîþ 
ñïåö³àë³çîâàíèé äåðæàâíèé ô³íàíñîâèé îðãàí, ÿêèé ï³ä êåð³âíèöòâîì 
М³í³ñòåðñòâà îõîðîíè çäîðîâ’ÿ Óêðà¿íè, çàáåçïå÷óє ôóíêö³îíóâàííÿ 
ñèñòåìè îõîðîíè çäîðîâ’ÿ.

Сàìå М³í³ñòåðñòâî îõîðîíè çäîðîâ’ÿ Óêðà¿íè çàïðîâàäæóє òà ðåàë³çóє 
ïðèíöèïè ³ ñòàíäàðòè, çà ÿêèìè ïîâèííà ä³ÿòè ñèñòåìà îõîðîíè çäîðîâ’ÿ, 
à Íàö³îíàëüíà ñëóæáà çäîðîâ’ÿ Óêðà¿íè, ó ñâîþ ÷åðãó, ô³íàíñóє çàêëàäè 
îõîðîíè çäîðîâ’ÿ çà öèìè ïðèïèñàìè.

Перспективи подальших досліджень. Îòæå, ïðîàíàë³çóâàâøè 
ñêëàäîâ³ ïðàâîâ³äíîñèí, ÿê³ âèíèêàþòü ó ñôåð³ îõîðîíè çäîðîâ’ÿ, ìîæíà 
çðîáèòè âèñíîâîê, ùî ðîëü Íàö³îíàëüíî¿ ñëóæáè çäîðîâ’ÿ Óêðà¿íè ïîëÿãàє 
ó çàáåçïå÷åíí³ àäì³í³ñòðàòèâíî-äîãîâ³ðíîãî ðåãóëþâàííÿ äàíèõ â³äíîñèí, 
÷åðåç îðãàí³çàö³þ òà çä³éñíåííÿ êîíêóðåíòíîãî äåðæàâíîãî çàìîâëåííÿ 
çàì³ñòü â³äæèëîãî áþäæåòíîãî ô³íàíñóâàííÿ, ÿêå ìàëî ì³ñöå äî ïðîâåäåííÿ 
ðåôîðìóâàííÿ äîñë³äæóâàíî¿ ñôåðè. 

Тàêèì ÷èíîì, çàçèðàþ÷è ó ìàéáóòíє ìîæíà ïåðåäáà÷èòè ïîäàëüøèé 
ñòð³ìêèé ðîçâèòîê ãàëóç³ îõîðîíè çäîðîâ’ÿ, ùî ïðèçâåäå äî ðîçøèðåííÿ 
êîëà ïðàâîâ³äíîñèí, ó ÿêèõ ñòîðîíîþ áóäå ñóá’єêò çàõèñòó çäîðîâ’ÿ. Тàêîæ 
íå ìåíø âàæëèâèì є ðîçâèòîê á³îòåõíîëîã³é, ÿê³ âïðîâàäæóþòüñÿ ó ïðîöåñ 
çàáåçïå÷åííÿ çäîðîâ’ÿ ãðîìàäÿí, ùî íàäàє äîäàòêîâó ñôåðó äëÿ äîñë³äæåíü.
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Анотація
Качур А. С. Статус Національної служби здоров’я України крізь призму 

адміністративних повноважень. – Сòàòòÿ.
Îäèí ³ç ñåêòîð³â ñóñï³ëüíîãî ³ äåðæàâíîãî æèòòÿ – ñîö³àëüíà ñôåðà ³ ïîë³òèêà, 

îñíîâîþ ÿêî¿ є îõîðîíà çäîðîâ’ÿ ãðîìàäÿí, ñòâîðåííÿ áåçïå÷íèõ ³ çäîðîâèõ óìîâ äëÿ 
ïðîæèâàííÿ ëþäåé, ¿õ ïðàö³ é â³äïî÷èíêó. Тàêèì ÷èíîì, àêòóàëüí³ñòü îáðàíî¿ òåìè 
ïîëÿãàє ó âàæëèâîñò³ äîñë³äæóâàíî¿ ñôåðè àäì³í³ñòðàòèâíîãî ðåãóëþâàííÿ, îñê³ëüêè 
îõîðîíà çäîðîâ’ÿ – îäíà ç òèõ ãàëóçåé ñîö³àëüíî¿ ñôåðè, äå êóëüòóðíî-ïîë³òè÷í³, ñîö³àëüíî-
åêîíîì³÷í³ òà ìîðàëüíî-åòè÷í³ çàñàäè ñóñï³ëüñòâà ³ äåðæàâè ïðîÿâëÿþòüñÿ íàéÿñêðàâ³øå. 
Ç ³íøîãî áîêó, ïîêàçíèê ñòóïåíþ çàáåçïå÷åííÿ îõîðîíè çäîðîâ’ÿ ãðîìàäÿí â³äîáðàæóє 
ð³âåíü äîòðèìàííÿ áàçèñó äåìîêðàòè÷íî¿ êðà¿íè – ÿê³ñíîãî æèòòÿ íàñåëåííÿ. Мåòà 
ïðîâåäåíî¿ ðîáîòè – äîñë³äæåííÿ àäì³í³ñòðàòèâíî¿ ïðàâîñóá’єêòíîñò³ Íàö³îíàëüíî¿ 
ñëóæáè çäîðîâ’ÿ Óêðà¿íè ç íàñòóïíèì âèçíà÷åííÿì ¿¿ àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó 
òà ïîëîæåííÿ ó ñèñòåì³ â³ò÷èçíÿíîãî çàáåçïå÷åííÿ çäîðîâ’ÿ. П³ä ÷àñ ïðîöåñó íàïèñàííÿ 
íàóêîâî¿ ðîáîòè àâòîðîì âèêîðèñòîâóâàëèñü íàñòóïí³ ìåòîäè: çàãàëüíî-ëîã³÷í³, à ñàìå 
ìåòîä ïîð³âíÿííÿ, àíàë³çó, ñèíòåçó, àíàëîã³¿, óçàãàëüíåííÿ; òà ñïåö³àëüíî-ïðàâîâ³, à ñàìå 
ìåòîä òëóìà÷åííÿ òà ïîð³âíÿëüíî-ïðàâîâèé. Çà ðåçóëüòàòàìè ïðîâåäåíîãî äîñë³äæåííÿ 
âñòàíîâëåíî ñèñòåìîóòâîðþþ÷³ îçíàêè ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ñëóæáè çäîðîâ’ÿ Óêðà¿íè. 
Пðîâåäåíî àíàë³ç ìåäè÷íî¿ ñôåðè Óêðà¿íè, âèçíà÷åíî â í³é ïîâíîâàæåííÿ çàçíà÷åíîãî 
ñóá’єêòà àäì³í³ñòðóâàííÿ òà ðåãëàìåíò ïðîâàäæåííÿ éîãî çàâäàíü. Îõàðàêòåðèçîâàíî 
ïðàâîâ³äíîñèíè, ÿê³ âèíèêàþòü ì³æ Íàö³îíàëüíîþ ñëóæáîþ çäîðîâ’ÿ òà ³íøèìè ñóá’єêòàìè 
îõîðîíè çäîðîâ’ÿ ð³çíîìàí³òíèõ ôîðì âëàñíîñò³. П³äñóìîâóþ÷è âèêëàäåíèé ìàòåð³àë 
ñôîðìîâàíî âèñíîâêè, ó ÿêèõ çàçíà÷åíî çîêðåìà âàæëèâ³ñòü ôóíêö³îíóâàííÿ äîñë³äæóâàíîãî 
îðãàíó âèêîíàâ÷î¿ âëàäè. Дàíà ðîáîòà ñòàíå ó íàãîä³ ÿê äæåðåëî ïðàâíè÷î-êîíñóëüòàòèâíî 
çíàíü äëÿ ïðàö³âíèê³â ìåäè÷íî¿ ñôåðè, ïðàâíèê³â ç àäì³í³ñòðàòèâíîãî ïðàâà. 

Ключові слова: ìåäèöèíà, óïðàâë³ííÿ, âèêîíàâ÷à âëàäà, çäîðîâ’ÿ, ïðàâà ëþäèíè, îõî-
ðîíà çäîðîâ’ÿ.
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Summary
Kachur A. S. Status of the National health service of Ukraine through the prism of 

administrative powers. – Article.
One of the sectors of public and state life is the social sphere and policy, the basis of which 

is the health care of citizens, the creation of safe and healthy conditions for people to live, work 
and rest. Thus, the relevance of the chosen topic lies in the importance of the studied sphere of 
administrative regulation, since health care is one of those areas of the social sphere where the 
cultural, political, socio-economic and moral foundations of society and the state are manifested 
most clearly. In addition, the indicator of the degree of provision of public health care reflects 
the level of compliance with the basis of a democratic country – the quality of life of the pop-
ulation. The purpose of the work carried out is to study the administrative legal personality of 
the National Health Service of Ukraine with the subsequent determination of its administrative 
and legal status and position in the system of domestic health care. In the process of writing a 
scientific work, the author used the following methods: general logical, namely the method of 
comparison, analysis, synthesis, analogy, generalization; and special legal, namely the method 
of interpretation and comparative legal. Based on the results of the study, the system-form-
ing features of the activity of the National Health Service of Ukraine were established. The 
analysis of the medical sphere of Ukraine was carried out, the powers of the specified subject 
of administration and the rules for carrying out its tasks were determined. The legal relations 
that arise between the National Health Service and other healthcare entities of various forms 
of ownership are characterized. Summarizing the material presented, conclusions were drawn, 
which noted the importance of the functioning of the studied executive authority. This work 
will be useful as a source of legal and advisory knowledge for medical workers, lawyers in 
administrative law.

Key words: medicine, management, executive power, health, human rights, health care.
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ZERO HOUR CONTRACTS AS A TYPE OF “ATYPICAL” WORKING

Problem setting. The role of the classic employment relationship is under-
going major rethinking at the current time and non-standard employment 
becomes more widespread in both developed and developing countries. How-
ever, the use of such forms of employment leads to increased inequality and 
insecurity that undermines prospects for economic development, causing a 
steady decline in the living standards of employees.

Precarious and informal work – temporary, involuntary part-time, self-em-
ployment or insecure forms of work with no or limited access to social pro-
tection – are not new [1].

Non-standard forms of employment – also referred to as diverse forms of 
work – is an umbrella term for different employment arrangements that devi-
ate from standard employment. They include temporary employment; part-time 
and on-call work; temporary agency work and other multi party employment 
relationships; as well as disguised employment and dependent self-employ-
ment. As working from home does not take place at the employer’s premises, 
but rather at the employee’s home or at another location of their choosing, it 
too is considered a diverse employment arrangement. Non-standard employ-
ment features prominently on digital labour platforms.

The increase in non-standard forms of employment in the past few 
decades has been driven by a variety of forces, including demographic 
shifts, labour market regulations, macroeconomic fluctuations, and techno-
logical changes [2].

Analysis of recent researches and publications. Topical issues of 
legal regulation of such kinds of atypical employment contracts as zero hour 
contracts (employment contract with non-fixed working hours) is the sub-
ject of study of such scientists, as: D. Ahrendt, F. Andersson, M. Avogaro, 
M. Ball, A.K. Bhandari, B. Bradford Manning, I. Brinkley, P. Cappelli, S. Car-
michael, D. Clark, S. Clauwaert, E. Cockbain, C. Hampton, E. Farina, A. Fel-
stead, D. Gallie, F. Green, G. Henseke, D. Kamerāde, M. Koumenta, A. Klair, 
O. Llave, M. Mascherini, G. Mazeine, J. Messenger, D. McVicar, C. Phillips, 
K. Posch, H. Richardson, T. Weber, M. Williams, H. Wilson, etc. 

The purpose of this article is to examine the main characteristics of atyp-
ical employment contracts – zero hour contracts (employment contract with 

© Lagutina I. V., 2022
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non-fixed working hours), to research issues of ensuring the individual and 
collective labour rights of employees with whom zero hour contract is con-
cluded.

Article’s main body. Zero-hour contracts, sometimes also known as 
casual contracts, are typically used where an employer needs flexibility to 
meet short term fluctuations in demand and also for some “on-call” work.

In casual work, voucher-based work, platform work and collaborative 
employment, employment status should be clarified and sustainable career 
trajectories ensured, to avoid labour-market segmentation and to support col-
lective voice. In the digitally-enabled new employment forms, the focus could 
be on monitoring and control, algorithmic management and data ownership, 
protection and use. Ensuring adequate working time would be key in those 
new forms of employment where working hours tend to be too long or too 
short or characterised by unpredictability. Workers in employment forms sub-
ject to less integration in organisational structures could meanwhile be sup-
ported in skills development to enhance their employability [3]. 

It is important to note that on august 10, 2022, the Law of Ukraine dated 
July 18, 2022 No. 2421-IX “On Amendments to Certain Legislative Acts of 
Ukraine on the regulation of labour relations with non-fixed working hours” 
came into force. An employment contract with non-fixed working hours is a 
special type of employment contract, the terms of which do not establish a 
specific time for the performance of work, the obligation of the employee to 
perform which arises only if the employer provides the work provided for in 
this employment contract without guaranteeing that such work will be provid-
ed constantly, but with compliance with the terms of remuneration provided 
for in Article 21-1 of the Labour Code of Ukraine.

An employment contract with non-fixed working hours must contain, in 
particular, information on: the method and minimum period for notifying the 
employee about the start of work, which should be sufficient for the employee 
to start performing his duties in a timely manner; the method and maximum 
term for notifying an employee of readiness to start work or refusal to perform 
it in the cases provided for by part eight of this article; intervals during which 
a worker may be required to work (base hours and days).

Attention should be drawn to the legislation, which does not contain specif-
ic requirements regarding the method of notifying an employee about the start 
of work. Such communication can be carried out in writing, by means of elec-
tronic communications, by concluding acts on the performance of work, etc. 
There are also no special requirements for the specifics of setting deadlines. 
Such deadlines can be set in weeks, days or hours, depending on the content 
and specifics of the work performed. At the same time, it should be taken into 
account that such a notice period for the employee should be sufficient for the 
employee to start performing his duties in a timely manner.

The employment contract with non-fixed working hours must indicate the 
method and maximum period for notifying the employee of readiness to start 
work or refusal to perform it in the cases provided for in part eight of this 
article. Thus, the employee has the right to refuse to perform work if the 
employer requires work to be performed outside the basic days and hours, or 
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if he was informed of the presence of work in violation of the minimum terms 
determined by the employment contract with non-fixed working hours.

The base days and hours should be understood as the time intervals that, 
in accordance with the terms of the employment contract with non-fixed 
working hours, the employee may potentially be required to work. At the 
same time, work on basic days and hours can be provided only if there is a 
corresponding need of the employer. If work is not provided, no remuneration 
is made (with the exception of the guarantees provided for in parts twelve and 
thirteen of this article).

An employment contract with non-fixed working hours can be used in cas-
es where the employer has a need to recruit persons on an irregular basis to 
perform certain work that is intermittent but repetitive.

The necessity and time of involving an employee to work on an employ-
ment contract with non-fixed working hours, the amount of work is deter-
mined by the employer independently, depending on his economic needs.

The maximum time for such involvement may not exceed the normal work-
ing hours provided for by labour legislation (40 hours per week) [4].

It should be taken into account that the number of employment contracts 
with non-fixed working hours is subject to limitation. The number of contracts 
with non-fixed working hours with one employer cannot exceed 10 percent of 
the total number of employment contracts to which this employer is a party.

For example, if an employer has 36 employees under ordinary labour con-
tracts before entering into an employment contract with non-fixed working 
hours, he can conclude four contracts. Indeed, in this case, the total number 
of employees will be 40 people ((36 + 4) × 10% = 4).

At the same time, for determining the share of 10%, it is impossible to 
round off the number of employees who can work under the employment con-
tract to a larger whole number. For example, if the total number of employ-
ment contracts to which the employer is a party is 17 people, he can only 
enter into one employment contract ((17 + 1) × 10% = 1.8). Indeed, to con-
clude two employment contracts, the total number of employment contracts 
must be at least 20 (20 × 10% = 2)[5].

A contract with non-fixed working hours is desirable for employers with 
irregular orders. For example, as we have already mentioned more than once, 
a small window production enterprise: there are orders – there is a need for 
work and employees, no orders – there is no need for them. At the same time, 
for a certain period of time, only specialists in the manufacture of windows are 
needed, at other times, specialists in their installation. In ordinary labour rela-
tions, when there are no orders and the employer cannot provide such work-
ers with work, he has to pay for downtime. And although part-time work does 
not require the consent of the main employer, employees would still have to 
warn the employer about their intentions to work somewhere, because when 
orders appeared, they would have to interrupt the downtime and go to work.

But, given the definition of the number of employment contracts with 
non-fixed working hours with one employer, the conditional window manu-
facturing enterprise will not be able to use this contract, because both win-
dow manufacturers and their installers (two different groups of employees, 
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conditionally 2 people each) are the entire staff. The composition of such an 
enterprise, the contract can be only one [6].

Regarding the form of concluding this type of employment contract. The 
conclusion of an employment contract in writing when hiring an employee 
with non-fixed working hours is mandatory in accordance with the require-
ments of paragraph 62 of the first part of Article 24 of the Labour Code of 
Ukraine. In accordance with the first part of Article 2 of the Law of Ukraine 
«On the organisation of labour relations under martial law», during the peri-
od of martial law, the parties, with their consent, determine the form of the 
employment contract.

Thus, during the period of martial law, the written form of such an agree-
ment is not mandatory. At the same time, when concluding an employment 
contract with non-fixed working hours, the content of such an agreement 
must contain the conditions that are mandatory in accordance with the law: 
the method and minimum period for notifying the employee about the start 
of work, which should be sufficient for the employee to start performing his 
duties in a timely manner; the method and maximum period for notifying 
an employee of readiness to start work or refusal to perform it in cases 
provided for in part eight of this article; intervals during which a worker 
may be required to work (base hours and days); the amount of remuner-
ation for involvement in work outside the base days or hours; additional 
grounds for terminating employment contract with non-fixed working hours 
(if necessary) [7].

In order to prevent labour disputes, the State Labour Service of Ukraine 
recommends fixing the above conditions in writing.

When hiring with non-fixed working hours, an employment contract is 
concluded with the employee, an order (instruction) is issued on hiring the 
employee and the State Tax Service body is notified of hiring the employee.

The grounds for terminating labour relations are defined by Articles 36, 38, 
39, 40 and 41 of the Labour Code of Ukraine, and an employment contract 
with non-fixed working hours may establish additional grounds for terminating 
it, which must be related to the employee’s abilities or behaviour or other 
reasons. economic, technological, structural or similar nature.

Thus, it should be emphasised that additional grounds for its termination 
may be established in an employment contract with non-fixed working hours.

The minimum working time of an employee performing work on the basis 
of an employment contract with non-fixed working hours during a calendar 
month is 32 hours. If an employee performed less than 32 hours of work 
during a calendar month, he must be paid wages for at least 32 hours of 
working time in accordance with the terms of remuneration determined by 
the employment contract.

That is, the minimum working time of an employee determined by law on a 
non-fixed working time basis does not create an obligation for the employer to 
provide the employee with an appropriate amount of work during the calendar 
month, but creates a guarantee for the employee that in any case employee 
will receive a wage for the month at least in the minimum size – for 32 hours 
of work.
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The employer is obliged to ensure reliable accounting of the work per-
formed by the employee and accounting of labour costs in the prescribed 
manner (Article 30 of the Law of Ukraine «On wages»).

So, if the employer requires work to be performed outside the basic days 
and hours, or if the employee was informed that there was work in violation 
of the minimum terms determined by the employment contract with non-fixed 
working hours.

In this case, the refusal cannot be considered a violation of the terms of 
the employment contract.

An employee can apply such a method of self-defence by an employee 
of his labour rights as the right to refuse to perform work, if: the employer 
requires work to be performed outside the basic days and hours established 
by the employment contract with non-fixed working hours; the employer 
requires the performance of work within the basic days and hours established 
in the employment contract with non-fixed working hours, but informed the 
employee about this in violation of the minimum notice periods specified in 
the employment contract with non-fixed working hours; the employer requires 
the performance of work within the basic days and hours established in the 
employment contract with non-fixed working hours, but the employee is in a 
state of temporary disability, certified in the prescribed manner; the employer 
requires the performance of work within the basic days and hours established 
in the employment contract with non-fixed working hours, but the employee 
is involved in the performance of state or public duties.

A contract with non-fixed working hours is desirable for employers with 
irregular orders. For example, as we have already mentioned more than once, 
a small window production enterprise: there are orders – there is a need for 
work and employees, no orders – there is no need for them. At the same time, 
for a certain period of time, only specialists in the manufacture of windows are 
needed, at other times, specialists in their installation. In ordinary labour rela-
tions, when there are no orders and the employer cannot provide such work-
ers with work, he has to pay for downtime. And although part-time work does 
not require the consent of the main employer, employees would still have to 
warn the employer about their intentions to work somewhere, because when 
orders appeared, they would have to interrupt the downtime and go to work.

But, given the definition of the number of employment contracts with 
non-fixed working hours with one employer, the conditional window manu-
facturing enterprise will not be able to use this contract, because both win-
dow manufacturers and their installers (two different groups of employees, 
conditionally 2 people each) are the entire staff. The composition of such an 
enterprise, the contract can be only one [8].

It is important to evaluate that work under zero-hour contracts is thought 
to have grown in recent years.

Unlike a traditional contract of employment, a zero hours contract offers 
no guarantee of work. Many employers use such contracts to cover situations 
where work fluctuates, and many individuals also find this to be a suitable 
working arrangement. However, there has been criticism of their widespread 
use in the UK. 
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In 2022 there were approximately 1.03 million people on zero hours con-
tracts in the United Kingdom, compared with 919,000 in the previous year. 
Since 2000 there has been a net increase of over 807,000 people on this type 
of employment contract [9]. 

Work under zero hour contracts can affect employees in a variety of ways. 
The lack of a guaranteed minimum number of hours worked arguably 

makes zero hours contracts automatically insecure. The Trades Union Con-
gress definition of insecure work, for example, includes everybody on zero-
hours contracts.

The total number in “insecure work” includes: 1) agency, casual, seasonal 
and other workers, but not those on fixed – term contracts; 2) workers whose 
primary job is a zero-hours contract; 3) self-employed workers [10].

Empirical evidence suggests that de facto earnings of employees in 
non-standard forms of employment may differ from those of regular employ-
ees. Having a job which doesn’t provide a fixed income can be a major chal-
lenge and despite the theoretical flexibility, for many there may be no other 
choice but to accept such work. On average, the hourly pay of zero-hours 
contract employees was 57% of the hourly pay of employees without zero 
hours contracts.

Zero hour contracts can also impact on the psychological and mental 
well-being of workers due to instability and financial concerns. Moreover, 
because those on zero hour contracts are only paid for the hours they work, 
many will do so even when they are ill for fear of being seen as unreliable 
and losing their job as a consequence. That may also contribute to feelings of 
stress and poor mental health longer term [11].

This is especially true that many individual contractors, self-employed, 
employees, who worked under zero hour contracts or freelancers without 
employee benefits who work in an unregulated environment regarding work-
ing hours, occupational health and safety, and other conditions of work. In 
particular, digital tools risk creating a permanently on-call culture, where 
workers are expected to be reachable anytime and anywhere, including out-
side working hours. This demand for constant connectivity risks blurring 
of private and professional lives and negatively affecting employees’ health. 
While some countries, such as France, have adopted labour law on the right 
to disconnect, the vast majority have not.

A key challenge is that current regulatory frameworks, tax systems, and 
social protection systems are not adequately equipped to accommodate the 
new and increasingly diverse forms of employment to protect the benefits and 
well-being of employees [1].

Simply banning zero hour contracts would be ineffective. In part this is 
an obvious conclusion of understanding the problem to be wider than just 
zero hour contracts. Banning zero hour contracts would mean employers 
merely making use of other manager-controlled flexible scheduling practices 
in order to continue to contain costs by tightly matching labour supply to 
demand. Even if it were an effective measure, it would likely be damaging 
to employment in many sectors. Ideally flexibility should take account of the 
needs of both employers and employees. Flexibility can provide firms with the 
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ability to match labour supply to demand but should also enable workers to 
balance both work and non-work commitments and to feel mastery over their 
time-use. What is needed is worker-controlled flexible scheduling as well as 
manager-controlled flexible scheduling [12].

Conclusions and prospects for the development. Hence, collective 
bargaining can play a vital role in reducing casualisation, protecting vul-
nerable employees from abuse, to further extend collective agreements to 
non-standard (atypical) forms of employment, and widen collective bargaining 
coverage.

Meanwhile, it remains unchanged that an employment contract for an 
indefinite period of time should be the most common type of employment 
agreement. It is important to note that employers who are responsive to the 
desires and needs of their employees not only have more satisfied staff, but 
also benefit from their higher degree of motivation in carrying out their work. 
Improved motivation leads to higher productivity and a higher standard of 
work, which ultimately benefit the business. 
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Summary
Lagutina I. V. Zero hours contracts as a type of “atypical” working. – Article. 
Zero hours work typifies work where there are no guaranteed hours offered by the employ-

er. This article examines the relationship between the state and the emergence of zero hours 
work in an atypical liberal market economy. Many modern workplaces are experimenting with 
accommodating changes in the workforce and the basic structure of scheduled work. There has 
been growing public interest in the growth of zero hours contracts, where people are placed on 
a contract under which the employer is not obliged to offer regular work. 

It is worth highlighting that zero hours contracts often don’t reflect the true nature of 
the employment relationship. Other problems include: 1) employers having complete discre-
tion over working hours; employees must make themselves available for work at their boss’s 
request; they are effectively on call constantly; 2) zero-hours contract employees face great 
uncertainty about their working hours and income, making it harder to plan their finances 
and other needs such as childcare; 3) employees have reported being denied bank loans and 
mortgages because of the lack of guaranteed hours in their contracts; 3) job insecurity triggers 
stress and anxiety amongst many employees, who have bills to pay and families to support; 
4) these employees are much less likely to receive key employment rights than they are legally 
entitled to, such as sick and holiday pay.

The article emphasises that the use of temporary employment leads to increased inequality 
and insecurity that undermines prospects for economic development, causing a steady decline 
in the living standards of employees. This article analyses the problem of legislative regulation 
of relations between employers and employees.

Key words: zero hour contract, employment contract with non-fixed working hours, em-
ployee, labour rights.

Анотація
Лагутіна І. В. Договори з нульовим робочим днем як тип нетипової роботи. – 

Сòàòòÿ.
Рîáîòà ç íóëüîâèì ðîáî÷èì äíåì   є òèïîâîþ äëÿ ðîáîòè, ïðè ÿê³é ðîáîòîäàâåöü íå 

ïðîïîíóє ãàðàíòîâàíîãî ãîäèííèêà. Ó ö³é ñòàòò³ äîñë³äæóєòüñÿ çâ’ÿçîê ì³æ äåðæàâîþ 
òà ïîÿâîþ íóëüîâîãî ðîáî÷îãî äíÿ ó íåòèïîâ³é ë³áåðàëüí³é ðèíêîâ³é åêîíîì³ö³. Бàãàòî 
ñó÷àñíèõ ðîáî÷èõ ì³ñöü åêñïåðèìåíòóþòü ç³ çì³íàìè â ðîáî÷³é ñèë³ òà áàçîâîþ ñòðóêòóðîþ 
çàïëàíîâàíî¿ ðîáîòè. Çðîñòàє ñóñï³ëüíèé ³íòåðåñ äî çá³ëüøåííÿ ê³ëüêîñò³ êîíòðàêò³â 
ç íóëüîâèì ðîáî÷èì äíåì, êîëè óêëàäàþòü êîíòðàêò, ÿêèì ðîáîòîäàâåöü í³ ïðîïîíóâàòè 
ïîñò³éíó ðîáîòó.

Дîãîâîðè ç íóëüîâèì ðîáî÷èì äíåì   ÷àñòî íå â³äáèâàþòü ñïðàâæíüî¿ ïðèðîäè òðóäîâèõ 
â³äíîñèí. Іíø³ ïðîáëåìè âêëþ÷àþòü: 1) ðîáîòîäàâö³ ìàþòü ïîâíó ñâîáîäó ä³é ùîäî ðîáî÷îãî 
÷àñó; ïðàö³âíèêè ïîâèíí³ áóòè äîñòóïí³ äëÿ ðîáîòè íà âèìîãó ñâîãî íà÷àëüíèêà; âîíè 
ïîñò³éíî íà çâ’ÿçêó; 2) ïðàö³âíèêè, ÿê³ ïðàöþþòü çà êîíòðàêòîì ç íóëüîâèì ðîáî÷èì äíåì, 
ñòèêàþòüñÿ ç âèñîêîþ íåâèçíà÷åí³ñòþ ùîäî ñâîãî ðîáî÷îãî ÷àñó òà äîõîäó, ùî óñêëàäíþє 
ïëàíóâàííÿ ¿õ ô³íàíñ³â òà ³íøèõ ïîòðåá, òàêèõ ÿê äîãëÿä çà ä³òüìè; 3) ïðàö³âíèêè 
ïîâ³äîìëÿëè, ùî ¿ì â³äìîâëÿþòü ó áàíê³âñüêèõ êðåäèòàõ òà ³ïîòå÷íèõ êðåäèòàõ ÷åðåç 
â³äñóòí³ñòü óêëàäåíèõ ç íèìè áåçñòðîêîâèõ òðóäîâèõ äîãîâîð³â; 3) íåíàä³éí³ñòü ðîáîòè 
âèêëèêàє ñòðåñ ³ òðèâîãó ó áàãàòüîõ ïðàö³âíèê³â, ÿê³ ìàþòü ðàõóíêè äëÿ îïëàòè òà ñ³ì’¿, 
ÿê³ ïîòð³áíî óòðèìóâàòè; 4) ó öèõ ïðàö³âíèê³â íàáàãàòî ìåíøå øàíñ³â îòðèìàòè îñíîâí³ 
òðóäîâ³ ïðàâà, í³æ âîíè ìàþòü çã³äíî ³ç çàêîíîì, òàê³ ÿê îïëàòà ë³êàðíÿíèõ òà â³äïóñêíèõ.

Ó ñòàòò³ ï³äêðåñëþєòüñÿ, ùî òèì÷àñîâà çàéíÿò³ñòü âåäå äî çðîñòàííÿ íåð³âíîñò³ òà 
ñîö³àëüíî¿ íåçàõèùåíîñò³, ï³äðèâàє ïåðñïåêòèâè åêîíîì³÷íîãî ðîçâèòêó êðà¿íè, âèêëèêàє 
íåóõèëüíå çíèæåííÿ ð³âíÿ æèòòÿ ïðàö³âíèê³â. Àíàë³çóєòüñÿ ïðîáëåìà çàêîíîäàâ÷îãî 
âðåãóëþâàííÿ ïðàâîâ³äíîñèí ì³æ ðîáîòîäàâöÿìè ³ ïðàö³âíèêàìè, ùî ïðàöþþòü ïðè 
íåòèïîâèõ ôîðìàõ çàéíÿòîñò³.

Ключові слова: äîãîâ³ð íóëüîâîãî ðîáî÷îãî ÷àñó, òðóäîâèé äîãîâ³ð ³ç íåíîðìîâàíèì 
ðîáî÷èì äíåì, ïðàö³âíèê, òðóäîâ³ ïðàâà.
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МІСЦЕВЕ САМОВРЯДУВАННЯ ЯК СКЛАДОВА ПРОВЕДЕННЯ 
МУНІЦИПАЛЬНОЇ РЕФОРМИ В УКРАЇНІ:  
КОНСТИТУЦІЙНО-ПРАВОВИЙ АСПЕКТ

Постановка проблеми. Íîâ³òí³ ïðîöåñè ðåôîðìóâàííÿ ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ ñïðè÷èíèëè ïðîâåäåííÿ ìóí³öèïàëüíî¿ ðåôîðìè â Óêðà¿í³ 
ÿê îäí³є¿ ³ç ïåðåäóìîâ ¿¿ âõîäæåííÿ ó єâðîïåéñüêó ñï³ëüíîòó. Яê íàãîëîøóþòü 
äîñë³äíèêè, åôåêòèâí³ñòü öèõ ïðîöåñ³â áåçïîñåðåäíüî ïîâ’ÿçàíà ç ä³єâ³ñòþ 
ïóáë³÷íî¿ âëàäè, ðàö³îíàëüí³ñòþ ¿¿ ñèñòåìíî-ñòðóêòóðíî¿ îðãàí³çàö³¿, 
ìåòîä³â ³ ôîðì çä³éñíåííÿ íà ð³çíèõ ð³âíÿõ ö³є¿ îðãàí³çàö³¿, îïòèìàëüí³ñòþ 
ðîçïîä³ëó ïîâíîâàæåíü ³, â³äïîâ³äíî, ìàòåð³àëüíî-ô³íàíñîâèõ ìîæëèâîñòåé 
ì³æ äåðæàâíîþ ³ ìóí³öèïàëüíîþ âëàäîþ [1, ñ. 3]. 

Іç äàíîãî ïðèâîäó íàóêîâö³ êîíñòàòóþòü, ùî ìóí³öèïàëüíà ðåôîðìà 
â Óêðà¿í³ êîíöåïòóàëüíî ґðóíòóєòüñÿ íà єâðîïåéñüêèõ ïðèíöèïàõ ³ ñòàíäàðòàõ 
ôîðìóâàííÿ åôåêòèâíîãî ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ùî äåòåðì³íóє ó ÿêîñò³ 
îñíîâíèõ çàâäàíü êîíñòèòóö³éíî-ïðàâîâó ìîäåðí³çàö³þ ñèñòåìè ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ, ôîðìóâàííÿ ðåàëüíîãî òà ä³єâîãî ³íñòèòóòó ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ, çàáåçïå÷åííÿ äåöåíòðàë³çàö³¿ ïóáë³÷íî¿ âëàäè ç ìàêñèìàëüíèì 
íàáëèæåííÿì äî á³ëüøîñò³ òåðèòîð³àëüíèõ ãðîìàä òà ¿õ æèòåë³â äëÿ ñòâîðåííÿ 
é ï³äòðèìêè ñïðèÿòëèâîãî æèòòєâîãî ñåðåäîâèùà [2, ñ. 4]. 

Ç îãëÿäó çàçíà÷åíîãî, óñï³øíå ïðîâåäåííÿ ìóí³öèïàëüíî¿ ðåôîðìè ìàє 
ïðèçâåñòè äî ÿê³ñíîãî ðåôîðìóâàííÿ îðãàí³çàö³¿ ôóíêö³îíóâàííÿ ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ â Óêðà¿í³ é âèñòóïàє îäíèì ³ç ìàã³ñòðàëüíèõ íàïðÿìê³â 
ðîçâèòêó íàö³îíàëüíîãî êîíñòèòóö³îíàë³çìó, ùî çóìîâëþє çíà÷èì³ñòü òà 
àêòóàëüí³ñòü äàíî¿ òåìàòèêè.

Аналіз останніх досліджень і публікацій. Îêðåì³ ïîëîæåííÿ 
ïðîâåäåííÿ ìóí³öèïàëüíî¿ ðåôîðìè ó êîíòåêñò³ âèñâ³òëåííÿ ïðîáëåì 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ â Óêðà¿í³ çàÿâëåíî ó ïðàöÿõ â÷åíèõ ó ãàëóç³ 
êîíñòèòóö³éíîãî òà ìóí³öèïàëüíîãî ïðàâà: М. Î. Бàéìóðàòîâà, Î. В. Бàòàíîâà, 
Þ. Î. Вîëîøèíà, Î. В. Çàé÷óêà, Þ. В. Кàìàðä³íî¿, В. М. Кàìïî, 
À. М. Кîëîä³ÿ, Î. Л. Кîïèëåíêà, М. І. Кîðí³єíêà, В. В. Кðàâ÷åíêà, 
І. Î. Кðєñ³íà, Я. І. Лåíãåð, П. М. Лþá÷åíêà, Î. Î. Мàéäàííèê, Þ. Л. Пàíåé-
êî, М. Î. Пóõòèíñüêîãî, À. Î. Сåë³âàíîâà, В. Î. Сåðüîã³íà, І. Д. Сë³äåíêà, 
À. À. Сòðèæàêà, В. Л. Фåäîðåíêà, Î. Ф. Фðèöüêîãî, В. М. Шàïîâàëà, 
Í. В. Шàïîâàë, Þ. С. Шåìøó÷åíêà é ³íøèõ.
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Фîðìóëþâàííÿ ö³ëåé. Мåòîþ ñòàòò³ є âèñâ³òëåííÿ ó êîíñòèòóö³éíî-
ïðàâîâîìó àñïåêò³ ì³ñöåâîãî ñàìîâðÿäóâàííÿ ÿê ñêëàäîâî¿ ïðîâåäåííÿ 
ìóí³öèïàëüíî¿ ðåôîðìè â Óêðà¿í³.

Виклад основного матеріалу. Çä³éñíåííÿ ìóí³öèïàëüíî¿ ðåôîðìè 
â Óêðà¿í³, ÿê çàçíà÷àє Î. Î. Мàéäàííèê, âèìàãàє äîñë³äæåííÿ ïðîáëåì 
çàêîíîäàâ÷îãî ðåãóëþâàííÿ òà ïðàêòè÷íîãî ôóíêö³îíóâàííÿ ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ, ñòâîðåííÿ íàëåæíîãî íàóêîâîãî ï³äґðóíòÿ äëÿ éîãî 
ðåôîðìóâàííÿ â³äïîâ³äíî äî âèìîã ì³æíàðîäíèõ ñòàíäàðò³â [3, ñ. 37]. 

Сâîєþ ÷åðãîþ ñòâåðäæóє В. Кóéá³äà, ìóí³öèïàëüíà ðåôîðìà â Óêðà¿í³ 
ïîâèííà â³äáóâàòèñÿ íà ôîí³ ÷³òêî âèðàæåíî¿ òåíäåíö³¿ ùîäî çáëèæåííÿ 
ïðàâîâèõ ñèñòåì ó ðàìêàõ ìàñøòàáíèõ ³íòåãðàö³éíèõ ïðîöåñ³â íà 
єâðîïåéñüêîìó êîíòèíåíò³. Тîìó äîñâ³ä äåðæàâ-÷ëåí³â ЄС ìàє ñòàòè 
îñíîâíèì äæåðåëîì äëÿ êîíöåïòóàëüíîãî îñìèñëåííÿ çàâäàíü, ÿê³ ñòîÿòü 
ñüîãîäí³ ïåðåä â³ò÷èçíÿíîþ ïîë³òè÷íîþ åë³òîþ, ãðîìàäñüê³ñòþ òà îðãàíàìè 
ïóáë³÷íîãî óïðàâë³ííÿ ùîäî ðîçâèòêó ì³ñöåâîãî ñàìîâðÿäóâàííÿ â Óêðà¿í³. 
Сàìå ÷åðåç ïðèçìó ðîçâèòêó ì³ñöåâîãî ñàìîâðÿäóâàííÿ ñë³ä ðîçãëÿäàòè 
îñíîâí³ íàïðÿìè òà ïð³îðèòåòè ìóí³öèïàëüíî¿ ðåôîðìè â Óêðà¿í³ [4, ñ. 8]. 

Îñê³ëüêè ì³ñöåâå ñàìîâðÿäóâàííÿ є ôóíäàìåíòàëüíîþ îñíîâîþ ðîçâèòêó 
óêðà¿íñüêî¿ äåðæàâíîñò³, íàãîëîøóє І. В. Дðîáóø, òî ñàìå ³äåÿ ïðî íåîáõ³äí³ñòü 
âñòàíîâëåííÿ ä³єâîãî òà ñèëüíîãî ì³ñöåâîãî ñàìîâðÿäóâàííÿ â Óêðà¿í³ ÿê 
âò³ëåííÿ êðàùèõ äåìîêðàòè÷íèõ ïðàêòèê, äæåðåëà ôîðìóâàííÿ êóëüòóðè 
ðåàëüíî¿ ó÷àñò³ ãðîìàäè ó âèð³øåíí³ ì³ñöåâèõ ñïðàâ, íàïîâíåííÿ ðåàëüíèì 
çì³ñòîì ïðàâ òåðèòîð³àëüíèõ ãðîìàä ìàє áóòè êëþ÷îâîþ ó ïðîöåñ³ ïîäàëüøîãî 
ðåôîðìóâàííÿ ì³ñöåâî¿ ïóáë³÷íî¿ âëàäè. Пðè ÷îìó ðåôîðìà ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ ìàє âèçíà÷èòè íàïðÿìè, ìåõàí³çìè, òåðì³íè ôîðìóâàííÿ 
éîãî åôåêòèâíîñò³ òà òåðèòîð³àëüíî¿ îðãàí³çàö³¿ âëàäè ñàìå ç ïîçèö³é 
ñïðîìîæíîñò³ ³íñòèòóòó ì³ñöåâîãî ñàìîâðÿäóâàííÿ ùîäî ìàêñèìàëüíîãî 
çàáåçïå÷åííÿ íàäàííÿ ÿê³ñíèõ òà äîñòóïíèõ ïóáë³÷íèõ ïîñëóã, óêð³ïëåííÿ 
³íñòèòóò³â äåìîêðàò³¿, çàõèñòó ³íòåðåñ³â ãðîìàäÿí â óñ³õ ñôåðàõ æèòòÿ. 
Ó ê³íöåâîìó ðåçóëüòàò³ çàâäÿêè åôåêòèâíîìó âïðîâàäæåíí³ ìóí³öèïàëüíî¿ 
ðåôîðìè, ì³ñöåâå ñàìîâðÿäóâàííÿ ìàє ñòàòè ä³єâèì ³íñòðóìåíòîì, ùî 
âèáóäóє ÿê³ñíî íîâ³ â³äíîñèíè ì³æ äåðæàâîþ òà òåðèòîð³àëüíèìè ãðîìàäàìè, 
óçãîäèòü ïåðåäóñ³ì ¿õ åêîíîì³÷í³, ñîö³àëüí³ ³íòåðåñè [5, ñ. 81].

Óíàñë³äîê öüîãî, Þ. В. Кàìàðä³íà çàóâàæóє, ùî ìóí³öèïàëüíà 
ðåôîðìà ïîâèííà çì³íèòè ³ñíóþ÷ó ñèñòåìó ì³ñöåâîãî ñàìîâðÿäóâàííÿ, 
ÿêà íà ñüîãîäí³øí³é äåíü íå â³äïîâ³äàє ³íòåðåñàì ³ ïîòðåáàì óêðà¿íñüêîãî 
ñóñï³ëüñòâà. Фîðìóâàííÿ ä³єçäàòíî¿ òåðèòîð³àëüíî¿ ãðîìàäè – ãîëîâíà 
ìåòà ìóí³öèïàëüíî¿ ðåôîðìè, çàâäàííÿì ÿêî¿ є ñòâîðåííÿ òà ï³äòðèìêà 
ñïðèÿòëèâîãî æèòòєâîãî ñåðåäîâèùà, ùî â ö³ëîìó є çàïîðóêîþ äîáðîáóòó, 
áëàãîïîëó÷÷ÿ, ðîçâèòêó ãîëîâíî¿ ïðîäóêòèâíî¿ ñèëè ñóñï³ëüñòâà – ëþäèíè 
[6, ñ. 20]. Пðîäîâæóþ÷è äàë³, äîñë³äíèöÿ äîâîäèòü, ùî çì³ñò ìóí³öèïàëüíî¿ 
ðåôîðìè, ïî-ïåðøå, ïîëÿãàє ó êîìïëåêñí³é ïåðåáóäîâ³ ³ñíóþ÷î¿ ñèñòåìè, 
ÿêà îõîïëþє òåðèòîð³àëüíó îñíîâó îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ 
áàçîâîãî ð³âíÿ (ìóí³öèïàëüíèé ð³âåíü, ÿêèé â óêðà¿íñüê³é íîìåíêëàòóð³ 
ìàє ð³çí³ íàçâè), îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ âñ³õ ð³âí³â, ó òîìó 
÷èñë³ âèêîíàâ÷³ êîì³òåòè ðåã³îíàëüíèõ (îáëàñíèõ) ³ ðàéîííèõ ðàä, ðîçïîä³ë 
çàâäàíü ì³æ îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ ð³çíèõ ð³âí³â, ãëèáèííó 
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ðåîðãàí³çàö³þ ì³ñöåâî¿ äåðæàâíî¿ àäì³í³ñòðàö³¿, ÿêà ìàє âèêîíóâàòè ôóíêö³¿ 
êîîðäèíàö³¿ òà íàãëÿäó; ïî-äðóãå – ïåðåäáà÷àє ïåðåõ³ä äî íîâî¿ ìîäåë³ 
îðãàí³çàö³¿ ðåã³îíàëüíî¿ âëàäè [6, ñ. 77–78].

Яê áà÷èìî, îäíèì ³ç îñíîâíèõ çàâäàíü ïîë³òèêî-ïðàâîâèõ ïåðåòâîðåíü, 
êîòð³ â³äáóâàþòüñÿ â Óêðà¿í³, є ôîðìóâàííÿ åôåêòèâíîãî ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ, ÿêå âèçíàєòüñÿ ³ ãàðàíòóєòüñÿ â Óêðà¿í³ â³äïîâ³äíî äî 
ñòàòò³ 7 Кîíñòèòóö³¿ Óêðà¿íè [7].

Вîäíî÷àñ ñàìå çàâäÿêè ì³ñöåâîìó ñàìîâðÿäóâàííþ, ÿê çàçíà÷àє 
М. Î. Бàéìóðàòîâ, äåìîêðàò³ÿ ïåðåòâîðþєòüñÿ ó ñïðàâæíє íàðîäîâëàääÿ 
³ ò³ëüêè ç âèçíàííÿì òà çðîñòàííÿì ïðàâ òåðèòîð³àëüíèõ ãðîìàä, ùî 
є ïåðâèííèìè ñóá’єêòàìè, á³ëüø êîíêðåòíèìè ³ çì³ñòîâíèìè ñòàþòü 
ïîë³òè÷í³ é ñîö³àëüíî-åêîíîì³÷í³ ïðàâà ãðîìàäÿí, ãàðìîí³çóþòüñÿ 
áàãàòîð³÷í³ â³äíîñèíè ì³æ íèìè ³ äåðæàâîþ, ñò³éê³øîþ, ñòàá³ëüí³øîþ ñòàє 
ñàìà äåðæàâà [8, ñ. 154]. 

Г. В. Іâàíåíêî ââàæàє, ùî ìóí³öèïàëüíà ðåôîðìà ïîâèííà çàáåçïå÷èòè 
àêòèâíå âïðîâàäæåííÿ ëîêàëüíî¿ äåìîêðàò³¿ â Óêðà¿í³, óïîðÿäêóâàòè 
çâ’ÿçîê ì³æ öåíòðàëüíèìè îðãàíàìè ³ âëàäíèìè ñòðóêòóðàìè â ðåã³îíàõ, 
çàñîáè ³ ñïîñîáè ïðàâîâîãî ðåãóëþâàííÿ êîìóíàëüíî¿ âëàñíîñò³ äëÿ 
ðîçâ’ÿçàííÿ ñîö³àëüíî-åêîíîì³÷íèõ ïðîáëåì ðåã³îíó, ð³øåííÿ êàäðîâèõ 
ïèòàíü ó ñèñòåì³ ì³ñöåâîãî ñàìîâðÿäóâàííÿ» [9, ñ. 12].

В³äòàê ïðîáëåìà ðîçâèòêó ëîêàëüíî¿ äåìîêðàò³¿ â Óêðà¿í³, çàñâ³ä-
÷óє М. Î. Бàéìóðàòîâ, ñòàëà äóæå àêòóàëüíîþ, îñê³ëüêè ïðàêòè÷íî âñ³ 
æèòòєâ³ ³íòåðåñè òà óñòðåìë³ííÿ ëþäèíà ðåàë³çóє ñàìå íà ëîêàëüíîìó ð³âí³ 
ôóíêö³îíóâàííÿ ñîö³óìó ÿê ÷ëåí òåðèòîð³àëüíî¿ ãðîìàäè» [10, c. 97]. Сàìå 
òîìó, ÿê â³äçíà÷àє Î. В. Бàòàíîâ, ì³ñöåâå ñàìîâðÿäóâàííÿ є îäíèì ³ç òèõ 
àòðèáóò³â ñîö³àëüíî-ïðàâîâî¿, äåìîêðàòè÷íî¿ äåðæàâíîñò³, ùî â êîíòåêñò³ 
єâðîïåéñüêîãî âåêòîðó ðîçâèòêó Óêðà¿íñüêî¿ äåðæàâè âèìàãàє ñâîãî 
âñåá³÷íîãî êîíñòèòóþâàííÿ òà ³íñòèòóö³îíàë³çàö³¿ íà ïðèíöèïàõ ãóìàí³çìó, 
ëþäñüêîãî âèì³ðó âëàäè òà âåðõîâåíñòâà ïðàâà [11, ñ. 99].

Î. Î. Хàð÷åíêî, ³íòåðïðåòóþ÷è îçíàêè ñîö³àëüíî¿ äåðæàâè, ÿê³ 
çíàõîäÿòü ñâ³é ïðîÿâ ³ íà ëîêàëüíîìó ð³âí³ ñîö³óìó, ï³äñóìîâóє, ùî ôàêòîðè 
é óìîâè ³ñíóâàííÿ ì³ñöåâîãî ñàìîâðÿäóâàííÿ, òåðèòîð³àëüíèõ ãðîìàä 
³ îñîáèñòîñò³ – ÷ëåíà òåðèòîð³àëüíî¿ ãðîìàäè â êîíòåêñò³ ¿õ ñîö³àëüíî¿, 
îðãàí³çàö³éíî¿, ëåãàëüíî¿, ôóíêö³îíàëüíî¿, ïàòåðíàë³ñòñüêî¿ ³ ñòðàòåã³÷íî¿ 
ñêëàäîâèõ íå ò³ëüêè äîäàþòü ¿ì õàðàêòåðó ôóíêö³é ñîö³àëüíî¿ äåðæàâè, àëå 
é äåìîíñòðóþòü îðãàí³÷íó єäí³ñòü ³ âçàєìîçâ’ÿçîê ñîö³àëüíî¿ äåðæàâíîñò³ 
ç ì³ñöåâèì ñàìîâðÿäóâàííÿì ³ áåçïîñåðåäíüî ç ³ñíóâàííÿì ³ ñòàá³ëüíèì 
ôóíêö³îíóâàííÿì òåðèòîð³àëüíèõ ãðîìàä ³ êîæíîãî ç ¿¿ ÷ëåí³â) [12, ñ. 35].

Î. В. Кðàñí³êîâà âáà÷àє, ùî ìóí³öèïàëüíà ðåôîðìà, ÿêà çä³éñíþєòüñÿ 
â Óêðà¿í³ íà ñó÷àñíîìó åòàï³, ìàє íà ìåò³, íàñàìïåðåä, ôîðìóâàííÿ ñó÷àñíî¿ 
ñèñòåìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ï³äâèùåííÿ â³äïîâ³äàëüíîñò³ äåðæàâè 
çà éîãî ðîçâèòîê, óñóíåííÿ íåäîë³ê³â, ÿê³ ³ñòîòíî âïëèâàþòü íà çä³éñíåííÿ 
ñàìîâðÿäíî¿ ä³ÿëüíîñò³ íà ì³ñöÿõ [13, c. 3].

Íà ïåðåêîíàííÿ І. À. Гðèöÿêà, ñèñòåìí³ñòü ðåôîðìóâàííÿ ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ ïîòðåáóє âíåñåííÿ çì³í äî Кîíñòèòóö³¿ Óêðà¿íè, ïîëîæåííÿ 
òà ïðèïèñè ÿêî¿ ïîâèíí³ âðàõóâàòè íàñòóïíå: ïî-ïåðøå, íåîáõ³äíî 
âèçíà÷èòèñÿ ç³ ñòàòóñîì àäì³í³ñòðàòèâíî-òåðèòîð³àëüíèõ îäèíèöü, ÿê³ 
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ñêëàäàþòü ñèñòåìó àäì³í³ñòðàòèâíî-òåðèòîð³àëüíîãî óñòðîþ; ïî-äðóãå, 
íåîáõ³äíî âèçíà÷èòèñÿ ç³ ñòðóêòóðîþ ñèñòåìè âëàäè â íàø³é äåðæàâ³ äëÿ 
ðåàë³çàö³¿ åôåêòèâíî¿ äåðæàâíî¿ ðåã³îíàëüíî¿ ïîë³òèêè äåöåíòðàë³çàö³¿; 
ïî-òðåòє, ìóí³öèïàëüíà ðåôîðìà ïîâèííà çä³éñíþâàòèñÿ ó êîìïëåêñ³ 
ç àäì³í³ñòðàòèâíîþ òà òåðèòîð³àëüíîþ ðåôîðìàìè [14, ñ. 198].

Î. В. Бàòàíîâ õàðàêòåðèçóє ìóí³öèïàëüíó âëàäó ÿê ñêëàäíå, áàãàòîãðàííå 
ñîö³àëüíå òà ïðàâîâå ÿâèùå, ùî çàéìàє ïåâíå ì³ñöå òà çíà÷åííÿ 
ó ãðîìàäñüêîìó òà êîíñòèòóö³éíîìó ìåõàí³çì³, îð³єíòóє íà çàáåçïå÷åííÿ 
çâ’ÿçêàìè ñèñòåìíîãî õàðàêòåðó (âèä³ëåííÿ òåðèòîð³àëüíèõ ãðîìàä ÿê 
ïåðâèííèõ ñóá’єêò³â ñàìîâðÿäóâàííÿ, âñòàíîâëåííÿ ÷³òêèõ ïðîñòîðîâèõ 
ìåæ êîìïåòåíö³¿ ìóí³öèïàëüíèõ îðãàí³â òà ³íøèõ ñóá’єêò³â ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ, äèôåðåíö³àö³þ ïðàâ êîëåêòèâ³â ì³ñöåâèõ æèòåë³â 
òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ ÿê ïîõ³äíèõ â³ä íèõ ñóá’єêò³â – 
ïðàâîïðåäñòàâíèê³â ñâî¿õ ãðîìàä) [15, ñ. 51–57].

Г. В. Іâàíåíêî ââàæàє, ùî ìóí³öèïàëüíà ðåôîðìà ïîâèííà çàáåçïå÷èòè 
àêòèâíå âïðîâàäæåííÿ ëîêàëüíî¿ äåìîêðàò³¿ â Óêðà¿í³, óïîðÿäêóâàòè 
çâ’ÿçîê ì³æ öåíòðàëüíèìè îðãàíàìè ³ âëàäíèìè ñòðóêòóðàìè â ðåã³îíàõ, 
çàñîáè ³ ñïîñîáè ïðàâîâîãî ðåãóëþâàííÿ êîìóíàëüíî¿ âëàñíîñò³ äëÿ 
ðîçâ’ÿçàííÿ ñîö³àëüíî-åêîíîì³÷íèõ ïðîáëåì ðåã³îíó, ð³øåííÿ êàäðîâèõ 
ïèòàíü ó ñèñòåì³ ì³ñöåâîãî ñàìîâðÿäóâàííÿ [16, ñ. 12].

Î. В. Сêðèïíþê êîíñòàòóє, ùî çàáåçïå÷åííÿ òà ðåàë³çàö³ÿ ðåôîðìè 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ ïðèçâåäå äî íàñòóïíèõ ðåçóëüòàò³â: 1) äîñÿãíåííÿ 
íàëåæíîãî òà åôåêòèâíîãî ðîçïîä³ëó ïîâíîâàæåíü ì³æ öåíòðàëüíîþ âëàäîþ 
òà êîíêðåòíèìè àäì³í³ñòðàòèâíî-òåðèòîð³àëüíèìè îäèíèöÿìè íà çàñàäàõ 
äåöåíòðàë³çàö³¿ ïóáë³÷íîãî óïðàâë³ííÿ ³ ñóáñèä³àðíîñò³; 2) ñòâîðåííÿ 
åôåêòèâíî¿ òà ñòàá³ëüíî¿ ñèñòåìè ôóíêö³îíóâàííÿ òåðèòîð³àëüíèõ ãðîìàä 
òà ¿õ îðãàí³â, çàáåçïå÷åííÿ ïðîçîðîñò³ ö³є¿ ä³ÿëüíîñò³, ì³í³ì³çàö³ÿ óìîâ 
äëÿ êîðóïö³¿; 3) ñòâîðåííÿ óìîâ äëÿ áåçïîñåðåäíüî¿ ó÷àñò³ æèòåë³â 
ó âèð³øåíí³ ïèòàíü ì³ñöåâîãî çíà÷åííÿ; çàáåçïå÷åííÿ îðãàí³çàö³éíî¿ 
òà ô³íàíñîâî¿ ñàìîñò³éíîñò³ òåðèòîð³àëüíèõ ãðîìàä ³ íàáëèæåííÿ ¿õ 
äî єâðîïåéñüêèõ ñòàíäàðò³â; 4) íàäàííÿ á³ëüøîñò³ àäì³í³ñòðàòèâíèõ 
ïîñëóã íà ð³âí³ êîíêðåòíèõ àäì³í³ñòðàòèâíî-òåðèòîð³àëüíèõ îäèíèöü; 
5) ôîðìóâàííÿ ä³єâèõ ì³ñöåâèõ áþäæåò³â; 6) ñòâîðåííÿ óìîâ, ùî ñïðèÿþòü 
ñòàëîìó ðîçâèòêó òåðèòîð³àëüíèõ ãðîìàä; ñòâîðåííÿ óìîâ äëÿ íàëåæíîãî 
ìàòåð³àëüíîãî, ô³íàíñîâîãî òà ³íøîãî ðåñóðñíîãî çàáåçïå÷åííÿ âèêîíàííÿ 
çàâäàíü ³ ôóíêö³é òåðèòîð³àëüíèõ ãðîìàä [17, c. 10].

Î. В. Бàòàíîâ â³äçíà÷àє, ùî â êîíòåêñò³ ìîäåðí³çàö³¿ ñèñòåìè ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ âàðòî ðîçóì³òè êîíñòèòóþþ÷ó òà ³íñòèòóö³îíàëüíó 
ðîëü ìóí³öèïàëüíî¿ âëàäè ÿê îäíîãî ç êëþ÷îâèõ åëåìåíò³â ñèñòåìè 
êîíñòèòóö³éíîãî ëàäó Óêðà¿íè [18, c. 118]. 

В³äòàê Î. Î. Кëþé óêàçóє, ùî ãîëîâíèì çàâäàííÿì ³íñòèòóö³îíàëüíî¿ 
ìîäåðí³çàö³¿ ñèñòåìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ є óïîðÿäêóâàííÿ ñèñòåìè òà 
ñòðóêòóðè îðãàí³â ì³ñöåâî¿ âëàäè çà ôóíêö³îíàëüíèì ïðèíöèïîì». В³äïîâ³äíî 
äî çàçíà÷åíèõ çàâäàíü, ìîäåðí³çàö³ÿ ñòàâèòü ìåòó – ñòâîðåííÿ òà ï³äòðèìêó 
ñïðèÿòëèâîãî æèòòєâîãî ñåðåäîâèùà, íåîáõ³äíîãî äëÿ âñåá³÷íîãî ðîçâèòêó 
ëþäèíè, íàäàííþ æèòåëÿì òåðèòîð³àëüíèõ ãðîìàä ÿê³ñíèõ òà äîñòóïíèõ 
ïóáë³÷íèõ ïîñëóã íà îñíîâ³ ñòàëîãî ðîçâèòêó ä³єçäàòíî¿ ãðîìàäè» [19, ñ. 3]. 
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Пðè öüîìó М. Îí³ùóê òà В. Кàìïî ïîâ’ÿçóþòü ³íñòèòóö³îíàë³çàö³þ ì³ñ-
öåâîãî ñàìîâðÿäóâàííÿ ó ñó÷àñí³é íåçàëåæí³é Óêðà¿í³ ç ïðîâåäåííÿì ìóí³-
öèïàëüíî¿ ðåôîðìè, ÿêà ò³ñíî ïîâ’ÿçàíà ç êîíñòèòóö³éíîþ òà àäì³í³ñòðà-
òèâíîþ ðåôîðìîþ [20, ñ. 10]. 

Рàçîì ³ç òèì, Î. М. ×åðíåæåíêî âèçíàє, ùî çà ïîòî÷íó åôåêòèâí³ñòü 
ä³ÿëüíîñò³ ìóí³öèïàëüíèõ îðãàí³â ïðÿìó â³äïîâ³äàëüí³ñòü ìàє íåñòè äåðæà-
âà, ÿêà, äåêëàðóþ÷è ïðàâîâ³, åêîíîì³÷í³ òà îðãàí³çàö³éí³ ãàðàíò³¿, ïîâèííà 
ñòâîðþâàòè íàëåæíå ï³äґðóíòÿ äëÿ â³äïîâ³äàëüíîãî ³ íåçàëåæíîãî ôóíêö³-
îíóâàííÿ ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Ó öüîìó çâ’ÿçêó âèíÿòêîâî âàæëèâå 
çíà÷åííÿ íàáóâàє ôîðìóâàííÿ òàêî¿ äåðæàâíî¿ ïîë³òèêè ùîäî ï³äòðèìêè 
ðîçâèòêó ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ÿêà ðîçãëÿäàëà á éîãî øèðøå, í³æ ïðî-
ñòî ñèñòåìó ì³ñöåâî¿ âëàäè. М³ñöåâå ñàìîâðÿäóâàííÿ íåîáõ³äíî ðîçâèâàòè 
³ ï³äòðèìóâàòè ÿê ñòðàòåã³÷íèé äîâãîñòðîêîâèé ³íñòðóìåíò ñòâîðåííÿ 
ñò³éêîãî ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, äëÿ ôîðìóâàííÿ ãðîìàäÿíñüêî¿ 
³í³ö³àòèâè òà äîñÿãíåííÿ ñóñï³ëüíîãî äîãîâîðó. Сòàâëåííÿ äî ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ ÿê äî ÷îãîñü äðóãîðÿäíîãî îçíà÷àє ïîâíå íåðîçóì³ííÿ 
éîãî ñóñï³ëüíîãî çíà÷åííÿ, ÿêå ïîëÿãàє ó íåîáõ³äíîñò³ áóäóâàòè ì³ñöåâó 
âëàäó ÿê âëàäó, íàéá³ëüø íàáëèæåíó äî ëþäåé [21, ñ. 11–12].

Îáîâ’ÿçêîâèì åëåìåíòîì ìóí³öèïàëüíî¿ ä³ÿëüíîñò³, ùî õàðàêòåðèçóє 
âïëèâ ñóá’єêò³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ íà îá’єêòè (ïèòàííÿ ì³ñöåâîãî 
çíà÷åííÿ), çàñâ³ä÷óє І. В. Дðîáóø, є ñóêóïí³ñòü ñïîñîá³â, çàñîá³â, ìåòîä³â, 
ùî çàáåçïå÷óє éîãî ìàêñèìàëüíó ìîæëèâ³ñòü òà ä³єâ³ñòü. Ó ö³ëîìó 
îçíà÷åí³ åëåìåíòè ñòàíîâëÿòü «òåõíîëîã³þ» ìóí³öèïàëüíî¿ ä³ÿëüíîñò³, 
ñïðÿìîâàíî¿ íà ðåàë³çàö³þ ñîö³àëüíî¿ ôóíêö³¿ ì³ñöåâîãî ñàìîâðÿäóâàííÿ. 
Яê çàñîáè, åëåìåíòè ä³ÿëüíîñò³ ìîæíà âèä³ëèòè ïåðåäóñ³ì êîìïåòåíö³þ, 
òîáòî ñóêóïí³ñòü ïðàâ òà îáîâ’ÿçê³â ñóá’єêò³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, 
ïåðåäóñ³ì ñàìî¿ òåðèòîð³àëüíî¿ ãðîìàäè òà ¿¿ ïðåäñòàâíèöüêèõ îðãàí³â. 
Пðè öüîìó, âðàõîâóþ÷è òîé ôàêò, ùî îñíîâíèì ïåðâèííèì ñóá’єêòîì 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ є òåðèòîð³àëüíà ãðîìàäà, ââàæàєìî çà íåîáõ³äíå 
çàêð³ïèòè êîìïåòåíö³þ â³äïîâ³äíî äî äèñïîçèòèâíîãî ìåòîäó ðåãóëþâàííÿ 
«äîçâîëåíî âñå, ùî íå çàáîðîíåíî çàêîíîì». Ó öüîìó çàêëàäåíà ñóòòєâà 
â³äì³íí³ñòü ³íñòèòóòó ì³ñöåâîãî ñàìîâðÿäóâàííÿ òà ³íñòèòóòó äåðæàâíî¿ 
âëàäè, ÿêà ðåàë³çóєòüñÿ íà ì³ñöåâîìó ð³âí³ â ïðîöåñ³ ôóíêö³îíóâàííÿ 
ì³ñöåâèõ äåðæàâíèõ àäì³í³ñòðàö³é, ÿê³ ä³þòü â³äïîâ³äíî äî ³ìïåðàòèâíîãî 
ìåòîäó «äîçâîëåíî âñå, ùî ïðÿìî ïåðåäáà÷åíî çàêîíîì» [5, ñ. 82].

В. І. Кàôàðñüêèé ô³êñóє, ùî ñàìîâðÿäóâàííÿ ÿê êëþ÷îâèé åëåìåíò 
âëàäíèõ â³äíîñèí ó òåðèòîð³àëüíèõ ãðîìàäàõ є îñíîâíèì ìåõàí³çìîì 
çàëó÷åííÿ øèðîêèõ âåðñòâ íàñåëåííÿ äî ïîë³òè÷íèõ ïðîöåñ³â, àëå 
ïðàâîâå çàáåçïå÷åííÿ ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ÿê ³ ñàì ïðîöåñ éîãî 
òðàíñôîðìàö³¿, â³äñòàє â³ä âèìîã ÷àñó. Сàìå ì³ñöåâå ñàìîâðÿäóâàííÿ 
ïîêëèêàíå çàáåçïå÷óâàòè ñàìîñò³éíå âèð³øåííÿ òåðèòîð³àëüíèìè 
ãðîìàäàìè ïèòàíü ì³ñöåâîãî çíà÷åííÿ. Тîìó âàæëèâîþ ñòîðîíîþ 
ìóí³öèïàëüíî¿ ä³ÿëüíîñò³ ìàє áóòè ñòâîðåííÿ ïîë³òè÷íèõ óìîâ äëÿ 
åôåêòèâíî¿ ó÷àñò³ ì³ñöåâèõ æèòåë³â ó çä³éñíåíí³ ì³ñöåâîãî ñàìîâðÿäóâàííÿ. 
Тàêèìè óìîâàìè ïåðåäóñ³ì є: íàÿâí³ñòü âèáîðíèõ îðãàí³â ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ; âèêîðèñòàííÿ â ìóí³öèïàëüí³é ä³ÿëüíîñò³ ³íñòèòóò³â 
ïðÿìî¿ äåìîêðàò³¿ [22, ñ. 464].
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В³äíîøåííÿ ëþäåé äî ïîêðàùåííÿ óìîâ æèòòÿ íà ì³ñöåâîìó ð³âí³ 
çì³íþєòüñÿ òîä³, íàãîëîøóє М. Д. Пîëîíñüêèé, êîëè âîíè áåðóòü ó÷àñòü 
ó ïëàíóâàíí³ ³ â³ä÷óâàþòü âëàñí³ ìîæëèâîñò³ òà çäàòí³ñòü ðåàë³çîâóâàòè ïåâí³ 
ïðîåêòè òà êîðèñòóâàòèñÿ ðåçóëüòàòàìè ¿õ âïðîâàäæåííÿ ó ìóí³öèïàëüíó 
ïðàêòèêó. Çàëó÷åííÿ ãðîìàä ñïðèÿє ì³ñöåâîìó ðîçâèòêó, îñê³ëüêè öå çì³íþє 
ñîö³àëüíó ïîâåä³íêó ëþäåé, ðîáëÿ÷è ¿õ àãåíòàìè ðîçâèòêó, à íå ïàñèâíèìè 
ðåöèï³єíòàìè ïîñëóã. Лþäè ïî÷èíàþòü âèêîíóâàòè ðîáîòó äëÿ ñåáå, à íå 
î÷³êóþòü, ùî õòîñü ç³ ñòîðîíè çàáåçïå÷èòü ¿õ òîâàðàìè òà ïîñëóãàìè. 
Вîäíî÷àñ öå ñëóæèòü ìåõàí³çìîì çàëó÷åííÿ ãðîìàäñüêî¿ äóìêè â ïðîöåñ 
ïðèéíÿòòÿ ð³øåíü (øëÿõîì ñï³ëüíîãî ïëàíóâàííÿ òà ìîí³òîðèíãó); ñïðèÿє 
ì³ñöåâîìó òà ðåã³îíàëüíîìó ðîçâèòêó øëÿõîì âñòàíîâëåííÿ ñòðàòåã³÷íî¿ 
³íòåãðîâàíî¿ ñèñòåìè ïëàíóâàííÿ; ïðè ìåíøèõ áþäæåòíèõ çàòðàòàõ ³ç 
áîêó ì³ñöåâèõ òà ³íøèõ ô³íàíñîâèõ óñòàíîâ ìàє á³ëüøó ïðîäóêòèâí³ñòü 
çàâäÿêè ìåõàí³çìó äåðæàâíî-ïðèâàòíîãî ïàðòíåðñòâà; çìåíøóє äåðæàâí³ 
âèòðàòè íà îáñëóãîâóâàííÿ ³íôðàñòðóêòóðè, îñê³ëüêè ãðîìàäà ñàìîñò³éíî 
ï³äòðèìóє ³íôðàñòðóêòóðó òà íàäàííÿ ïîñëóã [23, ñ. 291].

Іç öüîãî ïðèâîäó Í. В. Вîðîò³íà óêàçóє, ùî ì³ñöåâ³ áþäæåòè ïîâèíí³ 
áóòè çáàëàíñîâàíèìè òà äîñòàòí³ìè äëÿ çàáåçïå÷åííÿ âèêîíàííÿ 
îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ íàäàíèõ ¿ì çàêîíîì ïîâíîâàæåíü 
òà ãàðàíò³¿ íàñåëåííþ ïîñëóã íå íèæ÷å ð³âíÿ ì³í³ìàëüíèõ ñîö³àëüíèõ 
ïîòðåá. Пîâíîâàæåííÿ íà çä³éñíåííÿ âèòðàò ì³ñöåâîãî áþäæåòó ìàþòü 
â³äïîâ³äàòè îáñÿãó éîãî íàäõîäæåíü. Дîñÿãòè öüîãî ìîæíà ò³ëüêè øëÿõîì 
ÿê³ñíîãî âäîñêîíàëåííÿ áþäæåòíîãî çàêîíîäàâñòâà, ïîñèëþþ÷è âëàñíó 
äîõîäíó áàçó ì³ñöåâèõ áþäæåò³â, ¿õ ñàìîñò³éí³ñòü ç ìåòîþ íàéïîâí³øîãî 
çàáåçïå÷åííÿ ³íòåðåñ³â íàñåëåííÿ îêðåìèõ òåðèòîð³é òà ðåã³îí³â Óêðà¿íè, 
âèêîðèñòîâóþ÷è ïîçèòèâíèé äîñâ³ä ó ö³é ñôåð³ åêîíîì³÷íî ñèëüíèõ òà 
ðîçâèíåíèõ êðà¿í [24, ñ. 120].

Яê çàçíà÷àє В. Я. Тàö³é, ìóí³öèïàëüíà âëàäà íå ò³ëüêè óîñîáëþєòüñÿ 
³ç ôóíêö³îíóâàííÿì îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ùî ó ðàìêàõ 
êîìïåòåíö³¿, ïåðåäáà÷åíî¿ ÷èííèì çàêîíîäàâñòâîì, є ñàìîñò³éíèìè 
â ¿¿ ðåàë³çàö³¿, àëå é ç òèì, ùî ïóáë³÷íà âëàäà â òàêèõ óìîâàõ ñòàє 
«ãóìàí³çîâàíîþ», «ãîìîöåíòðè÷íîþ», îð³єíòîâàíîþ íà ëþäèíó ³ ñóñï³ëüñòâî, 
à òàêîæ äèâåðñèô³êîâàíîþ, ÷³òêî ðîçä³ëåíîþ ì³æ â³äïîâ³äàëüíèìè 
âèêîíàâöÿìè, êîëè ì³ñöåâå ñàìîâðÿäóâàííÿ âèçíàєòüñÿ ð³âíîïðàâíèì 
ïàðòíåðîì äåðæàâè, à ïðèâàòí³ ³íòåðåñè óçãîäæóþòüñÿ ³ç äåðæàâíèìè, 
à íå áåçïåðå÷íî ï³äêîðÿþòüñÿ ¿ì [25, ñ. 171]. 

М. Î. Бàéìóðàòîâ äîâîäèòü, ùî ó ñôåð³ ôîðìóâàííÿ, ôóíêö³îíóâàííÿ 
³ ðåàë³çàö³¿ ìóí³öèïàëüíî¿ âëàäè ñêëàäàєòüñÿ ³ ä³є äóæå ñêëàäíèé ñîö³àëüíèé 
ìåõàí³çì âçàєìîïðîÿâó ³ âçàєìîîáë³êó áàãàòîð³âíåâèõ ³ ð³çíîïëàíîâèõ 
³íòåðåñ³â øèðîêîãî êîëà íå ïåðñîí³ô³êîâàíèõ ñóá’єêò³â, ùî ïðîâàäÿòü ñâîþ 
æèòòєä³ÿëüí³ñòü íà â³äïîâ³äí³é òåðèòîð³¿, ç ìåòîþ ðåàë³çàö³¿ ñâî¿õ òàêòè÷íèõ 
³ ñòðàòåã³÷íèõ íàñòàíîâ, ö³ëåé òà ³íòåðåñ³â. Хàðàêòåðíîþ ðèñîþ öüîãî 
ìåõàí³çìó є éîãî ñèíåðãåòè÷íèé õàðàêòåð, ÿêèé ïðîÿâëÿєòüñÿ ó âçàєìíîìó 
êîìïðîì³ñ³ ñóá’єêò³â ìóí³öèïàëüíî¿ âëàäè ³ êîëàáîðàö³éí³é îñíîâ³ ¿õíüîãî 
ôóíêö³îíóâàííÿ. Тàêèé âçàєìíèé îáë³ê óñ³є¿ ñóêóïíîñò³ ³íòåðåñ³â, ùî 
ñêëàäàþòüñÿ íà ð³âí³ ì³ñöåâîãî ñàìîâðÿäóâàííÿ ó ñôåð³ ìóí³öèïàëüíî¿ 
âëàäè, ¿õíÿ âçàєìíà êîìïðîì³ñí³ñòü ³ ãàðìîí³çàö³ÿ є ãàðàíòîì ³ñíóâàííÿ òà 
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ôóíêö³îíóâàííÿ ÿê ñàìî¿ ñèñòåìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, òàê ³ âëàäè, 
ùî ¿¿ ðåàë³çóє, à òàêîæ òåðïèìîñò³ é ïðîòåêö³îí³çìó äî ìóí³öèïàëüíî¿ 
âëàäè ç áîêó öåíòðàëüíî¿ âëàäè äåðæàâè [26, ñ. 10].

Íà äóìêó Î. С. Îðëîâñüêîãî, î÷åâèäíîþ є íåîáõ³äí³ñòü ïåðåîñìèñëåííÿ 
òåõíîëîã³¿ âçàєìîä³¿ òåðèòîð³àëüíèõ ãðîìàä ³ ñôîðìîâàíèõ íèìè îðãàí³â 
óïðàâë³ííÿ, à òàêîæ ¿õíüî¿ çäàòíîñò³ òà ñïðîìîæíîñò³ åôåêòèâíî 
âèêîðèñòîâóâàòè ñâ³é ñàìîâðÿäíèé ïîòåíö³àë, éîãî ñîö³àëüí³ ðåñóðñè 
äëÿ ñàìîîðãàí³çàö³¿ òà âèð³øåííÿ ïèòàíü âëàñíîãî æèòòєçàáåçïå÷åííÿ 
ç ìåòîþ ðåàë³çàö³¿ ñîö³àëüíèõ ïðàâ ãðîìàäÿí ÷åðåç îðãàíè ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ, çàáåçïå÷åííÿ ãàðàíò³é ì³ñöåâîãî ñàìîâðÿäóâàííÿ òà 
â³äïîâ³äàëüíîñò³ îðãàí³â ³ ïîñàäîâèõ îñ³á. Тîìó îäíèì ³ç íàãàëüíèõ çàâäàíü 
ìóí³öèïàëüíî¿ ðåôîðìè ìàє áóòè ñòàíîâëåííÿ ðåàëüíî¿ òà ä³єâî¿ ñèñòåìè 
áåçïîñåðåäíüî¿ ìóí³öèïàëüíî¿ äåìîêðàò³¿ àáî òàê çâàíî¿ ìóí³öèïàëüíî¿ 
ïàðòèñèïàòèâíî¿ äåìîêðàò³¿ [27, ñ. 24].

Висновки. Îòæå, ìóí³öèïàëüíà ðåôîðìà є òðèâàëèì ìàñøòàáíèì 
ïðîöåñîì ñóñï³ëüíî-ïîë³òè÷íîãî ïåðåòâîðåííÿ ì³ñöåâîãî çíà÷åííÿ 
ïðàâîâîãî õàðàêòåðó, ùî â³äáóâàєòüñÿ ó ñó÷àñí³é Óêðà¿í³, äå êëþ÷îâå 
ì³ñöå çàéìàє ðîçâèòîê ³íñòèòóòó ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Тàêèì ÷èíîì, 
ìóí³öèïàëüíà ðåôîðìà íàáóëà ðèñ ñàìîñò³éíîãî äåðæàâíî-ïðàâîâîãî ÿâèùà. 
Сàìå ó ïðîöåñ³ ìóí³öèïàëüíî¿ ðåôîðìè, ÿêà çä³éñíþєòüñÿ â Óêðà¿í³, ìàє 
â³äáóòèñÿ îñòàòî÷íå çì³ñòîâíî îáґðóíòîâàíå ðîçìåæóâàííÿ ïîâíîâàæåíü 
îðãàí³â äåðæàâíî¿ âëàäè òà â³äïîâ³äíèõ ïðåäñòàâíèöüêèõ îðãàí³â 
òåðèòîð³àëüíèõ ãðîìàä, ñïðÿìîâàíèõ íà ðåàë³çàö³þ ñîö³àëüíèõ ôóíêö³é, 
à òàêîæ äæåðåë â³äïîâ³äíèõ ãðîøîâèõ íàäõîäæåíü ó ì³ñöåâ³ áþäæåòè ³ç 
ìåòîþ çì³öíåííÿ ìàòåð³àëüíî-ô³íàíñîâî¿ îñíîâè ì³ñöåâîãî ñàìîâðÿäóâàííÿ 
òà éîãî ïîäàëüøîãî ðîçâèòêó.
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Анотація 
Магновський І. Й. Місцеве самоврядування як складова проведення муніципальної 

реформи в Україні: конституційно-правовий аспект. – Сòàòòÿ.
Сòàòòÿ ïðèñâÿ÷åíà âèñâ³òëåííþ ó êîíñòèòóö³éíî-ïðàâîâîìó àñïåêò³ ì³ñöåâîãî 

ñàìîâðÿäóâàííÿ ÿê ñêëàäîâî¿ ïðîâåäåííÿ ìóí³öèïàëüíî¿ ðåôîðìè â Óêðà¿í³ é âèñòóïàє 
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îäíèì ³ç ìàã³ñòðàëüíèõ íàïðÿìê³â ðîçâèòêó íàö³îíàëüíîãî êîíñòèòóö³îíàë³çìó. Îçíà÷åíî, 
ùî ìóí³öèïàëüíà ðåôîðìà, êîòðà ïðîõîäèòü â Óêðà¿í³, êîíöåïòóàëüíî ґðóíòóєòüñÿ íà 
єâðîïåéñüêèõ ïðèíöèïàõ ³ ñòàíäàðòàõ ôîðìóâàííÿ åôåêòèâíîãî ì³ñöåâîãî ñàìîâðÿäóâàííÿ. 
Íàãîëîøóєòüñÿ íà ðåôîðì³ ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ÿêà ìàє âèçíà÷èòè íàïðÿìè, 
ìåõàí³çìè, òåðì³íè ôîðìóâàííÿ éîãî åôåêòèâíîñò³ òà òåðèòîð³àëüíî¿ îðãàí³çàö³¿ âëàäè 
ñàìå ç ïîçèö³é ñïðîìîæíîñò³ ³íñòèòóòó ì³ñöåâîãî ñàìîâðÿäóâàííÿ ùîäî ìàêñèìàëüíîãî 
çàáåçïå÷åííÿ íàäàííÿ ÿê³ñíèõ òà äîñòóïíèõ ïóáë³÷íèõ ïîñëóã, óêð³ïëåííÿ ³íñòèòóò³â 
äåìîêðàò³¿, çàõèñòó ³íòåðåñ³â ãðîìàäÿí çàãàëîì â óñ³õ ñôåðàõ æèòòÿ. П³äêðåñëþєòüñÿ, ùî 
ôîðìóâàííÿ ä³єçäàòíî¿ òåðèòîð³àëüíî¿ ãðîìàäè є ãîëîâíîþ ìåòîþ ìóí³öèïàëüíî¿ ðåôîðìè, 
çàâäàííÿì ÿêî¿ є ñòâîðåííÿ òà ï³äòðèìêà ñïðèÿòëèâîãî æèòòєâîãî ñåðåäîâèùà, ùî â ö³ëîìó 
є çàïîðóêîþ äîáðîáóòó é áëàãîïîëó÷÷ÿ ¿¿ ìåøêàíö³â. Çàóâàæóєòüñÿ, ùî ñàìå çàâäÿêè 
ì³ñöåâîìó ñàìîâðÿäóâàííþ äåìîêðàò³ÿ ïåðåòâîðþєòüñÿ ó ñïðàâæíє íàðîäîâëàääÿ ³ ò³ëüêè 
ç âèçíàííÿì òà çðîñòàííÿì ïðàâ òåðèòîð³àëüíèõ ãðîìàä, ùî є ïåðâèííèìè ñóá’єêòàìè, 
á³ëüø êîíêðåòíèìè ³ çì³ñòîâíèìè ñòàþòü ïîë³òè÷í³ é ñîö³àëüíî-åêîíîì³÷í³ ïðàâà ãðîìàäÿí. 
Кîíñòàòóєòüñÿ óâàãà íà ôîðìóâàíí³ ñó÷àñíî¿ ñèñòåìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ï³äâèùåíí³ 
â³äïîâ³äàëüíîñò³ äåðæàâè çà éîãî ðîçâèòîê, óñóíåííÿ íåäîë³ê³â, ÿê³ ³ñòîòíî âïëèâàþòü 
íà çä³éñíåííÿ ñàìîâðÿäíî¿ ä³ÿëüíîñò³ íà ì³ñöÿõ. П³äñóìîâóєòüñÿ, ùî ìóí³öèïàëüíà 
ðåôîðìà, êîòðà â³äáóâàєòüñÿ ó ñó÷àñí³é Óêðà¿í³, íàáóëà ðèñ ñàìîñò³éíîãî äåðæàâíî-ïðà-
âîâîãî ÿâèùà, є òðèâàëèì ìàñøòàáíèì ïðîöåñîì ñóñï³ëüíî-ïîë³òè÷íîãî ïåðåòâîðåííÿ 
ì³ñöåâîãî çíà÷åííÿ ïðàâîâîãî õàðàêòåðó, äå êëþ÷îâå ì³ñöå çàéìàє ðîçâèòîê ³íñòèòóòó 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Сàìå ó ïðîöåñ³ ìóí³öèïàëüíî¿ ðåôîðìè, ÿêà çä³éñíþєòüñÿ 
â Óêðà¿í³, ùî є îäí³єþ ³ç ïåðåäóìîâ ¿¿ âõîäæåííÿ ó єâðîïåéñüêó ñï³ëüíîòó, ìàє â³äáóòèñÿ 
îñòàòî÷íå çì³ñòîâíî îáґðóíòîâàíå ðîçìåæóâàííÿ ïîâíîâàæåíü îðãàí³â äåðæàâíî¿ âëàäè òà 
â³äïîâ³äíèõ ïðåäñòàâíèöüêèõ îðãàí³â òåðèòîð³àëüíèõ ãðîìàä, ñïðÿìîâàíèõ íà ðåàë³çàö³þ 
ñîö³àëüíèõ ôóíêö³é.

Ключові слова: ì³ñöåâå ñàìîâðÿäóâàííÿ, ìóí³öèïàëüíà ðåôîðìà, ïóáë³÷íà âëàäà, 
ìóí³öèïàëüíà âëàäà, òåðèòîð³àëüíà ãðîìàäà.

Summary
Mahnovskyi I. Y. Local self-government as a component of municipal reform in 

Ukraine: constitutional and legal aspect. – Article. 
The article is devoted to the coverage in the constitutional and legal aspect of local self-

government as an integral part of municipal reform in Ukraine and is one of the main directions 
of national constitutionalism. It is noted that the municipal reform taking place in Ukraine is 
conceptually based on European principles and standards for the formation of effective local 
self-government. Emphasis is placed on the reform of local self-government, which should 
determine the directions, mechanisms, timing of its effectiveness and territorial organization of 
power from the standpoint of the capacity of local government to ensure quality and affordable 
public services, strengthen democratic institutions, protect citizens in all areas. life. It is 
emphasized that the formation of a viable territorial community is the main goal of municipal 
reform, the task of which is to create and maintain a favorable living environment, which 
is generally a guarantee of well-being and well-being of its inhabitants. It is noted that it is 
thanks to local self-government that democracy becomes a real democracy and only with 
the recognition and growth of the rights of territorial communities, which are the primary 
subjects, political and socio-economic rights of citizens become more specific and meaningful. 
Attention is paid to the formation of a modern system of local self-government, increasing the 
responsibility of the state for its development, eliminating shortcomings that significantly affect 
the implementation of self-governing activities on the ground. It is concluded that the municipal 
reform taking place in modern Ukraine has acquired the features of an independent state and 
legal phenomenon, is a long-term large-scale process of socio-political transformation of local 
legal significance, where the key is the development of local government. It is in the process 
of municipal reform that is being carried out in Ukraine, which is one of the prerequisites for 
its accession to the European community, that the final substantiated delimitation of powers of 
public authorities and relevant representative bodies of territorial communities aimed at social 
functions should take place.

Key words: local self-government, municipal reform, public authority, municipal authority, 
territorial community.
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Постановка проблеми ó çàãàëüíîìó âèãëÿä³ òà ¿¿ çâ’ÿçîê ³ç âàæëèâè-
ìè íàóêîâèìè ÷è ïðàêòè÷íèìè çàâäàííÿìè. Ó äåðæàâàõ ç äàâí³ìè äåìîêðà-
òè÷íèìè òðàäèö³ÿìè îñíîâíèìè îñåðåäêàìè ðîçâèòêó ñóñï³ëüíîãî æèòòÿ, 
ãðîìàäÿíñüêîãî ñóñï³ëüñòâà є îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Çì³ö-
íþþ÷è ãðîìàäÿíñüê³ ö³ííîñò³ é ³í³ö³àòèâó, çàáåçïå÷óþ÷è ðåàëüíó ó÷àñòü 
òåðèòîð³àëüíèõ ãðîìàä ó ðîçâ’ÿçàíí³ æèòòєâî âàæëèâèõ ïðîáëåì, çâ’ÿçêè 
ì³æ ãðîìàäÿíàìè òà îá’єäíàííÿìè ãðîìàäÿí, âîíè ñòâîðþþòü óìîâè äëÿ 
áåçêîíôë³êòíî¿ ðåàë³çàö³¿ ñóñï³ëüíèõ ³ ïðèâàòíèõ ³íòåðåñ³â, âêëþ÷àþòü 
¿õ â çàãàëüíèé êîíòåêñò äåðæàâíîãî áóä³âíèöòâà [1]. Íåçâàæàþ÷è íà òå, 
ùî â Óêðà¿í³ îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ çàçíàëè äåê³ëüêà åòàï³â 
ðåôîðì (ïî÷èíàþ÷è ç 1991 ðîêó, êîëè ì³ñöåâ³ Рàäè íàðîäíèõ äåïóòàò³â 
ïî÷àëè â³äõîäèòè â³ä äåðæàâíî¿ ñèñòåìè âëàäè ³ ÷åðåç äåöåíòðàë³çàö³þ 
ïîñòóïîâî òðàíñôîðìóâàëèñü ó ñèñòåìó ì³ñöåâîãî ñàìîâðÿäóâàííÿ), ³ñíó-
þ÷à îðãàí³çàö³ÿ ö³є¿ ñèñòåìè ìàє íåäîë³êè, ùî ³ñòîòíî âïëèâàþòü íà åôåê-
òèâí³ñòü ¿¿ ä³ÿëüíîñò³ [2]. 

Íà ñó÷àñíîìó åòàï³ â³äáóâàєòüñÿ ðåôîðìà äåöåíòðàë³çàö³¿ ïóáë³÷íî¿ âëà-
äè. Ї¿ çàâäàííÿìè є: çàáåçïå÷åííÿ äîñòóïíîñò³ òà ÿêîñò³ ïóáë³÷íèõ ïîñëóã; 
äîñÿãíåííÿ îïòèìàëüíîãî ðîçïîä³ëó ïîâíîâàæåíü ì³æ îðãàíàìè ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ òà îðãàíàìè âèêîíàâ÷î¿ âëàäè; âèçíà÷åííÿ îáґðóíòîâàíî¿ 
òåðèòîð³àëüíî¿ îñíîâè äëÿ ä³ÿëüíîñò³ îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ 
òà îðãàí³â âèêîíàâ÷î¿ âëàäè ç ìåòîþ çàáåçïå÷åííÿ äîñòóïíîñò³ òà íàëåæ-
íî¿ ÿêîñò³ ïóáë³÷íèõ ïîñëóã, ùî íàäàþòüñÿ òàêèìè îðãàíàìè; ñòâîðåííÿ 
íàëåæíèõ ìàòåð³àëüíèõ, ô³íàíñîâèõ òà îðãàí³çàö³éíèõ óìîâ äëÿ çàáåçïå-
÷åííÿ âèêîíàííÿ îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ âëàñíèõ ³ äåëåãîâà-
íèõ ïîâíîâàæåíü [3]. Íà âñå öå âïëèâàє îðãàí³çàö³éíà ôîðìà, îáðàíà äëÿ 
çä³éñíåííÿ ì³ñöåâîãî ñàìîâðÿäóâàííÿ. 

Аналіз останніх досліджень і публікацій, â ÿêèõ çàïî÷àòêîâàíî 
ðîçâ’ÿçàííÿ äàíî¿ ïðîáëåìè ³ íà ÿê³ ñïèðàєòüñÿ àâòîð, âèä³ëåííÿ íåâèð³øå-
íèõ ðàí³øå ÷àñòèí çàãàëüíî¿ ïðîáëåìè, êîòðèì ïðèñâÿ÷óєòüñÿ ñòàòòÿ. Пðè 
íàïèñàíí³ ñòàòò³ çàñòîñîâóâàëèñü ïðàö³ òàêèõ äîñë³äíèê³â, ÿê К.À. Гîí÷à-
ðîâà, Î.В. ×àïëÿ, Î. Тêà÷åíêî, ³íø³. Ó ö³ëîìó æ ïèòàííÿ ö³є¿ îðãàí³çàö³é-
íî¿ ôîðìè àíàë³çóâàëèñü íà ð³âí³ íàóêîâèõ ñòàòåé ÿê ùîäî ì³ñöåâîãî ñàìî-
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âðÿäóâàííÿ â Óêðà¿í³ (äèâèñü, íàïðèêëàä [4 – 5]), òàê ³ ùîäî ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ â ³íøèõ êðà¿íàõ (äèâèñü, íàïðèêëàä [6 – 7]). 

Метою статті є àíàë³ç îñîáëèâîñòåé îðãàí³çàö³éíî¿ ôîðìè ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ «ðàäà – ìåð» â Óêðà¿í³ òà â çàðóá³æíèõ êðà¿íàõ. 

Виклад основного матеріалу. Кîíñòèòóö³ÿ Óêðà¿íè âèçíà÷àє, ùî ì³ñ-
öåâå ñàìîâðÿäóâàííÿ є ïðàâîì òåðèòîð³àëüíî¿ ãðîìàäè – æèòåë³â ñåëà ÷è 
äîáðîâ³ëüíîãî îá’єäíàííÿ ó ñ³ëüñüêó ãðîìàäó æèòåë³â ê³ëüêîõ ñ³ë, ñåëèùà òà 
ì³ñòà – ñàìîñò³éíî âèð³øóâàòè ïèòàííÿ ì³ñöåâîãî çíà÷åííÿ â ìåæàõ Кîí-
ñòèòóö³¿ òà çàêîí³â Óêðà¿íè [8]. Çà âèñíîâêîì Єâðîïåéñüêî¿ êîì³ñ³¿ «Çà äåìî-
êðàò³þ ÷åðåç ïðàâî» Рàäè Єâðîïè (Вåíåö³àíñüêà êîì³ñ³ÿ), â ö³ëîìó ðîçä³ë 
Кîíñòèòóö³¿ Óêðà¿íè «М³ñöåâå ñàìîâðÿäóâàííÿ» çàñëóãîâóє íà ïîçèòèâíó 
îö³íêó – «çàãàëîì éîãî ïîëîæåííÿ â³äïîâ³äàþòü Єâðîïåéñüê³é õàðò³¿ ì³ñöå-
âîãî ñàìîâðÿäóâàííÿ… Îñê³ëüêè äð³áíèõ ïèòàíü ó ñàì³é Кîíñòèòóö³¿ íå âèð³-
øåíî, ìàéáóòí³é ðîçâèòîê áàãàòî â ÷îìó çàëåæàòèìå â³ä çàêîíîäàâñòâà» [9].

Çã³äíî ç Çàêîíîì Óêðà¿íè “Пðî ì³ñöåâå ñàìîâðÿäóâàííÿ â Óêðà¿í³” 
â Óêðà¿í³ ³ñíóє êîíòèíåíòàëüíà ñèñòåìà ì³ñöåâîãî ñàìîâðÿäóâàííÿ; 
îðãàíèçàö³éíà ôîðìà ì³ñöåâîãî ñàìîâðÿäóâàííÿ – “ðàäà – ãîëîâà” 
(ó çàðóá³æíèõ êðà¿íàõ á³ëüø ïîøèðåíîþ є íàçâà “ðàäà – ìåð”). Ó ñâ³òîâî¿ 
ïðàêòèö³ â³äîì³ äâà îñíîâíèõ ð³çíîâèäè ö³є¿ ôîðìè – “ñëàáêà ðàäà – 
ñèëüí³é ìåð” òà “ñèëüíà ðàäà – ñëàáêèé ìåð”. Пðåäñòàâëÿєòüñÿ, ùî á³ëüø 
òî÷íèì áóäóòü âèçíà÷åíÿ “ðàäà – ñèëüí³é ìåð” òà “ðàäà – ñëàáêèé ìåð”: 
íåçâàæàþ÷è íà òå, ùî ðîëü ðàäè â êîæíîìó ç öèõ äâîõ ð³çíîâèä³â ìàє 
ñâî¿ îñîáëèâîñò³, ãîëîâíå ðîçõîäæåííÿ ïîëÿãàє íå â òîìó, ùî â îäíîìó 
âèïàäêó – ñèëüíèé ìåð, à â ³íøîìó – ñèëüíà ðàäà, à â ò³é ðîë³ ³ â òèõ 
ïîâíîâàæåííÿõ, ùî íàëåæàòü ñàìå ìåðó. 

Дåÿê³ àâòîðè, ââàæàþòü, ùî “ðàäà – ñëàáêèé ìåð” ³ “ ðàäà – ñèëüíèé 
ìåð” є íå ð³çíîâèäàìè ôîðìè “ðàäà – ìåð”, à ö³ëêîì ñàìîñò³éíèìè ôîðìàìè 
ì³ñöåâîãî ñàìîâðÿäóâàííÿ [10]. Тàêà òî÷êà çîðó ïðåäñòàâëÿєòüñÿ íåâ³ðíîþ. 

Çàçíà÷èìî, ùî íà äàíîìó åòàï³ â Óêðà¿í³ îðãàíèçàö³éíà ôîðìà ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ ó á³ëüøîñò³ àäì³í³ñòðàòèâíî-òåðèòî³àëüíèõ îäèíèöü 
ç äåÿêèìè âèêëþ÷åííÿìè є ïîä³áíîþ äî ð³çíîâèäó “ðàäà – ñèëüíèé ìåð”. 
В ìóí³öèïàëüí³é ë³òåðàòóð³ ïîøèðåíà äóìêà, ùî ïðèíöèï âçàєìîâ³äíîñèí 
ó ñèñòåì³ ì³ñöåâîãî ñàìîâðÿäóâàííÿ, êîòðèé çàêîíîäàâåöü áóäå ââàæàòè 
á³ëüø ïðèéíÿòíèì äëÿ Óêðà¿íè (“ñèëüíà ðàäà – ñëàáêèé ãîëîâà” àáî 
“ñëàáêà ðàäà – ñèëüíèé ãîëîâà”) áóäå çàëåæàòè â³ä ïîäàëüøîãî ðîçâèòêó 
çàêîíîäàâñòâà – íàïðèêëàä, â³ä àäåêâàòíîãî âèçíà÷åííÿ ñòàòóñó ì³ñöåâèõ 
ãîë³â [11].

Еôåêòèâíå ì³ñöåâå ñàìîâðÿäóâàííÿ íåìîæëèâî áåç ñòâîðåííÿ éîãî 
åôåêòèâíî¿ îðãàí³çàö³éíî¿ ôîðìè. Îòæå, îäí³єþ ç ïð³îðèòåòíèõ çàäà÷ 
є òåîðåòè÷íèé àíàë³ç òà äîñë³äæåííÿ âèïðîáóâàíèõ â çàðóá³æíèõ êðà¿íàõ 
îðãàíèçàö³éíèõ ôîðì ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Пðåäñòàâëÿєòüñÿ, 
ùî ðàö³îíàëüíîþ є ïðîïîçèö³ÿ íàäàòè ñàìå òåðèòîð³àëüíî¿ ãðîìàäè 
ìîæëèâ³ñòü îáèðàòè îïòèìàëüíèé ð³çíîâèä âèçíà÷åíî¿ ó çàêîíîäàâñòâ³ 
îðãàí³çàö³éíî¿ ôîðìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Тàêó äóìêó, çîêðåìà, 
âèñëîâèëà Î.В. ×àïëÿ: «ùî ñòîñóєòüñÿ ñòðóêòóðíèõ ³ îðãàí³çàö³éíèõ 
îñîáëèâîñòåé ñàìîâðÿäóâàííÿ, äåðæàâ³ íå âàðòî ðåãëàìåíòóâàòè ö³ 
ïèòàííÿ. Дåðæàâà ïîâèííà âñòàíîâèòè ëèøå ïåâí³ ìåæ³, çà ÿê³ îðãàíè 
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ì³ñöåâîãî ñàìîâðÿäóâàííÿ íå ïîâèíí³ âèõîäèòè, â óñüîìó æ ³íøîìó ìè 
ïîâèíí³ çàáåçïå÷èòè ïðàâî ãðîìàäÿí ñàìîñò³éíî âèçíà÷àòè îñîáëèâîñò³ 
óïðàâë³ííÿ ì³ñöåâèìè ñïðàâàìè” [12].

Îäí³єþ ç êðà¿í, äå óñï³øíî âèêîðèñòîâóєòüñÿ íàâåäåíà ïðîïîçèö³ÿ, 
є Сïîëó÷åí³ Шòàòè Àìåðèêè.

Îðãàí³çàö³éíà ôîðìà ì³ñöåâîãî ñàìîâðÿäóâàííÿ â СШÀ áóëà çàïîçè÷åíà 
ó Вåëèêîáðèòàí³¿, ï³ä êîëîí³àëüíîþ âëàäîþ ÿêî¿ â òîé ïåð³îä çíàõîäèëàñü 
á³ëüøà ÷àñòèíà П³âí³÷íî¿ Àìåðèêè. П³ñëÿ ïðîãîëîøåííÿ íåçàëåæíîñò³ СШÀ 
ðåàë³çîâàíèé íà ôåäåðàëüíîìó ð³âí³ ïðèíöèï ïîä³ëó ïîâíîâàæåíü ì³æ äâîìà 
âèáîðíèìè ã³ëêàìè âëàäè áóëî ïîøèðåíî ³ íà ì³ñöåâå ñàìîâðÿäóâàííÿ. 

“Рàäà – ñëàáêèé ìåð” äî ïî÷àòêó ХХ ñòîð³÷÷ÿ áóëà єäèíîþ îðãàí³çàö³é-
íîþ ôîðìîþ ì³ñöåâîãî ñàìîâðÿäóâàííÿ â СШÀ (Рèñ. 1). 

 

 

 

 

 

 

 

 

 

 

 

    Мер не має права вето  
щодо рішень ради. 

Виборці 

 

Незалежно обрані чиновники 
міського самоврядування  Мер Рада  

Адміністрацію  
спільно контролюють 
мер і рада 

Поліцейська 
комісія 

Поліція 

Деякі відомства можуть  
бути поставлені під контроль  
комітетів або комісій, які,  
після свого призначення,  
стають цілком незалежними  
від мера і ради 

Адміністрація 
 

 
  

 

 

Рис. 1. Організаційна форма місцевого самоврядування «рада – слабкий мер». 

Íàñåëåííÿ àäì³í³ñòðàòèâíî – òåðèòîð³àëüíî¿ îäèíèö³ ç ð³çíîâèäîì ì³ñ-
öåâîãî ñàìîâðÿäóâàííÿ «ðàäà – ñëàáêèé ìåð» îáèðàє ðàäó, âèùèõ ïîñàäî-
âèõ îñ³á, ó òîìó ÷èñë³ ³ ìåðà. Мåíø ïîøèðåíèìè є ð³çíîâèäè, êîëè ðàäà 
îáèðàє ìåðà ñàìà ç-ïîì³æ ñâî¿õ ÷ëåí³â íà ïîâíèé ñòðîê ¿¿ ïîâíîâàæåíü, 
àáî êîæåí ç ÷ëåí³â ðàäè âèêîíóє îáîâ’ÿçêè ìåðà çà ïðèíöèïîì ðîòàö³¿. 

Íåçàëåæíî â³ä ñïîñîáó îáðàííÿ, ìåð âèêîíóє ïðåäñòàâíèöüê³ ôóíêö³¿, 
ãîëîâóє íà çàñ³äàííÿõ ðàäè, ôîðìóє ïîðÿäîê äåííèé äëÿ çàñ³äàíü ðàäè. 
Пðàâà âåòî, ÿê ³ ïðàâà ãîòóâàòè ³ âíîñèòè íà çàòâåðäæåííÿ ðàäè ïðîåêò 
áþäæåòó, ìåð íå ìàє. Фàêòè÷íå êåðóâàííÿ ñïðàâàìè àäì³í³ñòðàòèâíî – 
òåðèòîð³àëüíî¿ îäèíèö³ (â äàíîìó âèïàäêó òà äàë³ ïî òåêñòó ñòàòò³ ï³ä 
ñëîâîñïîëó÷åííÿì «àäì³í³ñòðàòèâíî – òåðèòîð³àëüíà îäèíèöÿ» ìàєòüñÿ íà 
óâàç³ ò³ëüêè òàêà àäì³í³ñòðàòèâíî – òåðèòîð³àëüíà îäèíöÿ, âñÿ ñóêóïí³ñòü 
ìåøêàíö³â ÿêî¿ âèçíàєòüñÿ îäí³єþ òåðèòîð³àëüíîþ ãðîìàäîþ) çä³éñíþє 
ðàäà ÷åðåç ñèñòåìó ãàëóçåâèõ êîì³òåò³â. Іñòîòíèé ïîë³òè÷íèé âïëèâ òàêîæ 
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ìàє ãîëîâà àäì³í³ñòðàö³¿, ÿêèé çä³éñíþє ïîòî÷íå êåðóâàííÿ ³ êîíòðîëü çà 
ä³ÿëüí³ñòþ àäì³í³ñòðàòèâíîãî àïàðàòà. 

 Гîëîâíèìè íåäîë³êàìè ð³çíîâèäó «ðàäà – ñëàáêèé ìåð» є òàê³:
– ó êîìïåòåíö³¿ ðàäè çîñåðåäæåíà çíà÷íà ê³ëüê³ñòü ïîâíîâàæåíü, ó òîìó 

÷èñë³ ³ äðóãîðÿäíèõ. Рàäà ôàêòè÷íî çä³éñíþє îïåðàòèâíî-ãîñïîäàðñüê³ 
ôóíêö³¿, ï³äì³íþþ÷è âèêîíàâ÷ó âëàäó;

– çíèêàє îïåðàòèâí³ñòü âèð³øåííÿ ïîòî÷íèõ ïèòàíü.
Îáìåæåíèé îáñÿã ïîâíîâàæåíü ìåðà, «çàõèùàþ÷è» ðàäó â³ä ìîæëèâèõ 

çëîâæèâàíü ç áîêó ïðåäñòàâíèê³â âèêîíàâ÷î¿ âëàäè, íàäçâè÷àéíî çìåíøóє 
åôåêòèâí³ñòü ôóíêö³îíóâàííÿ ñàìî¿ ðàäè. Дî ïåðåâàã ðîçãëÿíóòîãî ð³çíî-
âèäó â ïåðøó ÷åðãó â³äíîñèòüñÿ ñòàá³ëüíèé òà íàä³éíèé çàõèñò ìóí³öèïàëü-
íîãî ïðåäñòàâíèöòâà â³ä çëîâæèâàíü âèêîíàâ÷îãî îðãàíó. Íà äóìêó äîñë³ä-
íèê³â, öå «êîìïåíñóє» íåäîë³êè ëèøå ó íåâåëèêèõ çà ê³ëüê³ñòþ íàñåëåííÿ 
(ìåíøå 10 òèñÿ÷ ìåøêàíö³â) àäì³í³ñòðàòèâíî – òåðèòîð³àëüíèõ îäèíèöÿõ. 
Óïðàâëÿòè íèìè ìåíø ñêëàäíî, â íèõ íå òàê âàæëèâî ìàòè ñèëüíå öåí-
òðàë³çîâàíå êåð³âíèöòâî. Кðóïí³ àäì³í³ñòðàòèâíî – òåðèòîð³àëüí³ îäèíèö³ 
СШÀ (ÿê ïðàâèëî ñ³ò³, â ÿêèõ ïîíàä 250 òèñÿ÷ ìåøêàíö³â), â³äìîâëÿþòü 
â³ä öüîãî ð³çíîâèäó íà êîðèñòü ôîðìè «ðàäà – êåðóþ÷èé», àáî ³íøîãî ð³ç-
íîâèäó ôîðìè «ðàäà – ìåð» – «ðàäà – ñèëüíèé ìåð». 

Р³çíîâèä ôîðìè «ðàäà – ìåð» «ðàäà – ñèëüíèé ìåð» âèíèê ó СШÀ íà 
ïî÷àòêó ХХ ñòîð³÷÷ÿ ÿê àëüòåðíàòèâà ð³çíîâèäó “ðàäà – ñëàáêèé ìåð”. 
Îñíîâí³ â³äì³ííîñò³ ð³çíîâèäó “ðàäà – ñèëüíèé ìåð” â³ä ðîçãëÿíóòîãî 
âèùå ð³çíîâèäó “ðàäà – ñëàáêèé ìåð” íàäàí³ íà Рèñ. 2. 
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Рис. 2. Організаційна форма місцевого самоврядування «рада – сильний мер». 
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Сèëüíèé» ìåð çàâæäè îáèðàєòüñÿ áåçïîñåðåäíüî íàñåëåííÿì. Мàþ÷è 
ïðàâî ïðèçíà÷àòè ³ çì³ùàòè (îäíîîñ³áíî àáî çà óçãîäæåííÿì ç ðàäîþ) 
ïîñàäîâèõ îñ³á, â³í ïîâí³ñòþ êîíòðîëþє ì³ñöåâó àäì³í³ñòðàö³þ. «Сèëüíèé» 
ìåð ãîòóє ïîðÿäîê äåííèé äëÿ çàñ³äàíü ðàäè, ãîòóє ïðîåêò áþäæåòó, âíî-
ñèòü éîãî íà ðîçãëÿä ðàäè òà êîíòðîëþє éîãî âèêîíàííÿ. В³í ìàє ïðàâî 
íàêëàäàòè âåòî íà àêòè ðàäè, ïðè÷îìó âåòî «ñèëüíîãî» ìåðà ìîæå áóòè 
ïåðåáîðåíî ëèøå êâàë³ô³êîâàíîþ á³ëüø³ñòþ ãîëîñ³â ÷ëåí³â ðàäè. Хàðàê-
òåðíèìè îçíàêàìè ðàä «ïðè «ñèëüíèõ» ìåðàõ» є ¿õ ïîð³âíÿíî íåâåëèêà 
÷èñåëüí³ñòü – 7-9 ÷ëåí³â. Сåñ³éí³ çàñ³äàííÿ ðàä ïðîâîäÿòüñÿ 2-3 ðàçè íà 
ð³ê; ïîçà÷åðãîâ³ çàñ³äàííÿ, ÿê ïðàâèëî, ñêëèêàþòüñÿ ð³äêî – àäæå êîìïå-
òåíö³ÿ ðàä îáìåæåíà. 

 Пðàêòèêà ïîêàçóє, ùî ð³çêå çâóæåííÿ ôóíêö³é ìóí³öèïàëüíîãî ïðåä-
ñòàâíèöòâà, ÿêå ìàє ì³ñöå â äàíîìó ð³çíîâèäó ôîðìè «ðàäà – ìåð», є åôåê-
òèâíèì ëèøå ó âèïàäêó, ÿêùî ìåð óñï³øíî ñóì³ùàє ïîë³òè÷íå òà àäì³í³-
ñòðàòèâíå êåð³âíèöòâî: ó ìåðà, ùî ìàє äîñâ³ä âèð³øåííÿ ãîñïîäàðñüêèõ 
ïèòàíü, ìîæå áðàêóâàòè çä³áíîñòåé ïîë³òè÷íîãî ë³äåðà. Пðîòå ó çâ’ÿçêó 
ç òèì, ùî «ñèëüíèé» ìåð çàâæäè îáèðàєòüñÿ íàñåëåííÿì, ÷àñò³øå çóñòð³-
÷àєòüñÿ ïðîòèëåæíà ñèòóàö³ÿ: «ñèëüíèé» ó ïîë³òè÷íîìó â³äíîøåíí³ ë³äåð 
àäì³í³ñòðàòèâíî – òåðèòîð³àëüíî¿ îäèíèö³ íå ìàє îá’єêòèâíî íåîáõ³äíî-
ãî ôàõîâîãî ð³âíÿ. В ë³òåðàòóð³ ³ñíóє äóìêà, ùî ãîëîâí³ àäì³í³ñòðàòîðè 
â àäì³í³ñòðàòèâíî – òåðèòîð³àëüíèõ îäèíèöÿõ ç ð³çíîâèäîì «ðàäà – ñèëü-
íèé ìåð» íåîáõ³äí³ ñàìå òîìó, ùî âîíè, çâ³ëüíþþ÷è ìåðà â³ä ðîçâ’ÿçàííÿ 
ãîñïîäàðñüêèõ ïðîáëåì, äîïîìàãàþòü ñêîíöåíòðóâàòè éîãî óâàãó íà âèð³-
øåíí³ ñòðàòåã³÷íèõ ³ ïîë³òè÷íèõ ïèòàíü ðîçâèòêó, à òàêîæ íà ôóíêö³ÿõ, 
ùî íå є îô³ö³éíèìè – çóñòð³÷àõ ³ç ïðåäñòàâíèêàìè íàñåëåííÿ, íàïðèêëàä. 

Ç ïðàêòèêè çàñòîñóâàííÿ îðãàí³çàö³éíî¿ ôîðìè ì³ñöåâîãî ñàìîâðÿäóâàí-
íÿ «ðàäà – ìåð» ó СШÀ çàñëóãîâóє íà óâàãó ³ âèïðîáóâàííÿ â Óêðà¿í³ ð³çêå 
ñêîðî÷åííÿ ê³ëüêîñò³ äåïóòàò³â ðàä ³ â³äìîâà â³ä ðàéîííèõ (ó ì³ñòàõ) ðàä – 
ìîæëèâî, çà âèíÿòêîì ì³ñò ç íàñåëåííÿì ïîíàä 1 ì³ëüéîí ìåøêàíö³â. 

Висновки. Вïðîâàäæåííÿ â³äïîâ³äíèõ ïîëîæåíü є ìîæëèâèì ò³ëü-
êè ï³ñëÿ îá’єêòèâíî¿ îö³íêè ïðèéíÿòíîãî òà íåïðèéíÿòíîãî â íàö³îíàëü-
íèõ óìîâàõ. Àäæå Óêðà¿íà ìàє âëàñíèé äîñâ³ä ôóíêö³îíóâàííÿ ³íñòè-
òóòó ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ÿêèé «â³áðàâ ó ñåáå îñîáëèâîñò³ ³ñòîð³¿ 
Óêðà¿íè, ¿¿ òðàäèö³é, íàö³îíàëüíîãî ñêëàäó íàñåëåííÿ ³ ò.ï. Хîò³ëîñÿ á 
ñïîä³âàòèñÿ, ùî âåñü ïîçèòèâíèé äîñâ³ä, íàïðàöüîâàíèé ó ö³é ñôåð³, íå 
áóäå ðîçòðà÷åíèé ³ ïîñëóæèòü çì³öíåííþ êîíñòèòóö³éíèõ îñíîâ ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ íàøî¿ êðà¿íè” [14]. Àëå âñå æ òàêè íå âàðòî â³äìîâëÿòèñÿ 
³ â³ä âèêîðèñòàííÿ äîñâ³äó çàðóá³æíèõ êðà¿í, ÿêå ñòàëî ìîæëèâèì çàâäÿêè 
çàãàëüíîïðàâíè÷èì òåíäåíö³ÿì, ùî îõîïëþþòü çàêîíîì³ðíîñò³ â ìàñøòàá³ 
ñâ³òîâîãî ñï³âòîâàðèñòâà, òàê ÿê âîíè ïîâ’ÿçàí³ ç çàãàëüíîâèçíàíèìè 
ïðàâîâèìè ö³ííîñòÿìè. Перспективи подальших розвідок у даному 
напрямку âáà÷àþòüñÿ ó òîìó, ùîá ðîçðîáèòè â³äïîâ³äí³ ðåêîìåíäàö³¿ äëÿ 
Óêðà¿íè, âèõîäÿ÷è ç çàðóá³æíîãî äîñâ³äó. 
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Анотація
Мішина Н. В. Організаційна форма місцевого самоврядування «рада – голова». – 

Сòàòòÿ.
Кîíñòàòîâàíî, ùî ó äåðæàâàõ ç äàâí³ìè äåìîêðàòè÷íèìè òðàäèö³ÿìè îñíîâíèìè îñå-

ðåäêàìè ðîçâèòêó ñóñï³ëüíîãî æèòòÿ, ãðîìàäÿíñüêîãî ñóñï³ëüñòâà є îðãàíè ì³ñöåâîãî ñà-
ìîâðÿäóâàííÿ. Íåçâàæàþ÷è íà òå, ùî â Óêðà¿í³ îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ çàçíàëè 
äåê³ëüêà åòàï³â ðåôîðì (ïî÷èíàþ÷è ç 1991 ðîêó, êîëè ì³ñöåâ³ Рàäè íàðîäíèõ äåïóòàò³â 
ïî÷àëè â³äõîäèòè â³ä äåðæàâíî¿ ñèñòåìè âëàäè ³ ÷åðåç äåöåíòðàë³çàö³þ ïîñòóïîâî òðàí-
ñôîðìóâàëèñü ó ñèñòåìó ì³ñöåâîãî ñàìîâðÿäóâàííÿ), ³ñíóþ÷à îðãàí³çàö³ÿ ö³є¿ ñèñòåìè ìàє 
íåäîë³êè, ùî ³ñòîòíî âïëèâàþòü íà åôåêòèâí³ñòü ¿¿ ä³ÿëüíîñò³. Цå ìîæíà ÷àñòêîâî âèïðà-
âèòè øëÿõîì ïîäàëüøîãî óäîñêîíàëåííÿ îðãàí³çàö³éíî¿ ôîðìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ. 

Вèçíà÷åíî, ùî íà äàíîìó åòàï³ â Óêðà¿í³ îðãàíèçàö³éíà ôîðìà ì³ñöåâîãî ñàìîâðÿäóâàííÿ 
ó á³ëüøîñò³ àäì³í³ñòðàòèâíî-òåðèòî³àëüíèõ îäèíèöü ç äåÿêèìè âèêëþ÷åííÿìè є ïîä³áíîþ äî 
ð³çíîâèäó “ðàäà – ñèëüíèé ìåð”. В ìóí³öèïàëüí³é ë³òåðàòóð³ ïîøèðåíà äóìêà, ùî ïðèíöèï 
âçàєìîâ³äíîñèí ó ñèñòåì³ ì³ñöåâîãî ñàìîâðÿäóâàííÿ, êîòðèé çàêîíîäàâåöü áóäå ââàæàòè 
á³ëüø ïðèéíÿòíèì äëÿ Óêðà¿íè (“ñèëüíà ðàäà – ñëàáêèé ãîëîâà” àáî “ñëàáêà ðàäà – 
ñèëüíèé ãîëîâà”) áóäå çàëåæàòè â³ä ïîäàëüøîãî ðîçâèòêó çàêîíîäàâñòâà – íàïðèêëàä, â³ä 
óòî÷íåííÿ ñòàòóñó ì³ñöåâèõ ãîë³â. 

Îòðèìàëà ïîäàëüøó àðãóìåíòàö³þ òåçà, ùî á³ëüø òî÷íèìè íàçâàìè äâîõ íàéá³ëüø 
ïîïóëÿðíèõ ð³çíîâèä³â ö³є¿ ôîðìè є “ðàäà – ñèëüí³é ìåð” òà “ðàäà – ñëàáêèé ìåð”. 
Íåçâàæàþ÷è íà òå, ùî ðîëü ðàäè â êîæíîìó ç öèõ äâîõ ð³çíîâèä³â ìàє ñâî¿ îñîáëèâîñò³, 
ãîëîâíå ðîçõîäæåííÿ ïîëÿãàє íå â òîìó, ùî â îäíîìó âèïàäêó – ñèëüíèé ìåð, à â ³íøîìó – 
ñèëüíà ðàäà, à â ò³é ðîë³ ³ â òèõ ïîâíîâàæåííÿõ, ùî íàëåæàòü ñàìå ìåðó. 

Îòðèìàëà ïîäàëüøó àðãóìåíòàö³þ íåâ³ðí³ñòü òåçè ùîäî òîãî, ùî “ðàäà – ñëàáêèé ìåð” 
³ “ ðàäà – ñèëüíèé ìåð” є íå ð³çíîâèäàìè ôîðìè “ðàäà – ìåð”, à ö³ëêîì ñàìîñò³éíèìè 
ôîðìàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ. 

Îäí³єþ ç ïð³îðèòåòíèõ çàäà÷ ìóí³öèïàëüíîãî ïðàâà Óêðà¿íè âèçíà÷åíî òåîðåòè÷íèé 
àíàë³ç òà äîñë³äæåííÿ âèïðîáóâàíèõ â çàðóá³æíèõ êðà¿íàõ îðãàíèçàö³éíèõ ôîðì ì³ñöåâîãî 
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ñàìîâðÿäóâàííÿ òà ñôîðìóëüîâàíà ïðîïîçèö³ÿ íàäàòè òåðèòîð³àëüíî¿ ãðîìàäè ìîæëèâ³ñòü 
îáèðàòè îïòèìàëüíèé ð³çíîâèä âèçíà÷åíî¿ ó çàêîíîäàâñòâ³ îðãàí³çàö³éíî¿ ôîðìè ì³ñöåâîãî 
ñàìîâðÿäóâàííÿ.

Ключові слова: ïóáë³÷íå àäì³í³ñòðóâàííÿ, ìóí³öèïàëüíå óïðàâë³ííÿ, ì³ñöåâå ñàìîâðÿ-
äóâàííÿ, òåðèòîð³àëüíà ãðîìàäà, ïðàâî íà ó÷àñòü â óïðàâë³íí³ äåðæàâíèìè ³ ì³ñöåâèìè 
ñïðàâàìè, ïðàâà ëþäèíè, îðãàí³çàö³éí³ ôîðìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ.

Summary
Mishyna N. V. Organizational Form of Local Self-Government “Council – Mayor”. – 

Article.
The author underlines, that in states with long-standing democratic traditions, local self-gov-

ernment bodies are the main foci of development of social life and civil society. Despite the 
fact that local self-government bodies in Ukraine have undergone several stages of reform 
(starting from 1991, when local Councils of People’s Deputies began to depart from the state 
system of power and through decentralization gradually transformed into a system of local 
self-government), the existing organization of this system has shortcomings that significantly 
affect the effectiveness of its activities. This can be partially corrected by further improving the 
organizational form of local self-government.

It was determined that now in Ukraine, the organizational form of local self-government in 
most administrative-territorial units, with some exceptions, is similar to the “council – strong 
mayor”. In the municipal literature, there is a widespread opinion that the principle of relations 
in the system of local self-government, which the legislator will consider more acceptable for 
Ukraine (“strong council – weak head” or “weak council – strong head”) will depend on the 
further development of the legislation – for example, on clarification status of local heads.

The thesis that the more accurate names of the two most popular varieties of this form are 
“council – strong mayor” and “council – weak mayor” received further argumentation. Despite 
the fact that the role of the council in each of these two varieties has its own characteristics, 
the main difference is not that in one case – a strong mayor, and in the other – a strong coun-
cil, but in that role and in those powers that belong to the mayor.

The inaccuracy of the thesis that “council – weak mayor” and “council – strong mayor” 
are not varieties of the “council – mayor” form, but completely independent forms of local 
self-government, received further argumentation.

One of the priority tasks of the municipal law of Ukraine is the theoretical analysis and 
research of the organizational forms of local self-government tested in foreign countries, and 
a proposal to provide the territorial community with the opportunity to choose the optimal 
variety of the organizational form of local self-government defined in the legislation has been 
formulated.

Key words: public administration, municipal administration, local self-government, territo-
rial community, the right to participate in the management of state and local affairs, human 
rights, organizational forms of local self-government.
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ПРИЗУПИНЕННЯ ДІЇ ТРУДОВОГО ДОГОВОРУ  
НА ЧАС ВОЄННОГО СТАНУ

Постановка проблеми. Óêðà¿íñüêå çàêîíîäàâñòâî, ÿêå â îñíîâíîìó 
áóëî îð³єíòîâàíå íà ìèðíèé ÷àñ, ï³ñëÿ 24.02.2022 ð. ó çâ’ÿçêó ç â³éñüêî-
âîþ àãðåñ³єþ Рîñ³éñüêî¿ Фåäåðàö³¿ ïðîòè Óêðà¿íè, ïîòðåáóâàëî îíîâëåííÿ 
äëÿ óñóíåííÿ ïðîãàëèí ó íîðìàòèâíîìó ðåãóëþâàíí³ â óìîâàõ âîєííîãî 
÷àñó. Îäíèì ³ç ïåðøî÷åðãîâèõ çàâäàíü çàêîíîäàâö³â ï³ñëÿ çàïðîâàäæåííÿ 
âîєííîãî ñòàíó ñòàëî ïðèéíÿòòÿ íîðìàòèâíèõ àêò³â, ÿê³ á âèçíà÷àëè ïîðÿ-
äîê çàáåçïå÷åííÿ ïðàâ òà îñíîâîïîëîæíèõ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà 
â óìîâàõ îñîáëèâîãî ïåð³îäó íàøî¿ äåðæàâè. Ó çâ’ÿçêó ç öèì, Вåðõîâíîþ 
Рàäîþ Óêðà¿íè îïåðàòèâíî 15 áåðåçíÿ 2022 ðîêó áóëî ïðèéíÿòî Çàêîí 
Óêðà¿íè “Пðî îðãàí³çàö³þ òðóäîâèõ â³äíîñèí â óìîâàõ âîєííîãî ñòàíó” 
№ 2136-ІХ, ÿêèé âèçíà÷àє îñîáëèâîñò³ òðóäîâèõ â³äíîñèí ïðàö³âíèê³â óñ³õ 
ï³äïðèєìñòâ, óñòàíîâ, îðãàí³çàö³é â Óêðà¿í³ íåçàëåæíî â³ä ôîðìè âëàñíî-
ñò³, âèäó ä³ÿëüíîñò³ ³ ãàëóçåâî¿ íàëåæíîñò³, à òàêîæ îñ³á, ÿê³ ïðàöþþòü 
çà òðóäîâèì äîãîâîðîì ç ô³çè÷íèìè îñîáàìè, ó ïåð³îä ä³¿ âîєííîãî ñòàíó. 
Îêð³ì îñîáëèâîñòåé òðóäîâèõ â³äíîñèí íà ÷àñ âîєííîãî ñòàíó, çàêîíîäàâ-
öåì ñôîðìóëüîâàíå íîâå äëÿ â³ò÷èçíÿíîãî òðóäîâîãî ïðàâà ïîíÿòòÿ – ïðè-
çóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó, ÿêå ïîòðåáóє äîäàòêîâîãî âèâ÷åííÿ.

Мета статті ïîëÿãàє â àíàë³ç³ ïîíÿòòÿ òà îñîáëèâîñòåé ïðèçóïèíåííÿ 
ä³¿ òðóäîâîãî äîãîâîðó.

×àñòèíîþ ïåðøîþ ñòàòò³ 13 Çàêîíó Óêðà¿íè „Пðî îðãàí³çàö³þ òðóäîâèõ 
â³äíîñèí â óìîâàõ âîєííîãî ñòàíó” â³ä 15.03.2022 № 2136-ІХ âèçíà÷åíî, 
ùî ó çâ’ÿçêó ç â³éñüêîâîþ àãðåñ³єþ ïðîòè Óêðà¿íè, ùî âèêëþ÷àє ìîæëè-
â³ñòü íàäàííÿ òà âèêîíàííÿ ðîáîòè, ä³ÿ òðóäîâîãî äîãîâîðó ìîæå áóòè 
ïðèçóïèíåíà [1]. В ïîäàëüøîìó, Çàêîíîì Óêðà¿íè “Про внесення змін 
до деяких законодавчих актів України щодо оптимізації трудових 
відносин” № 2352-ІХ â³ä 1 ëèïíÿ 2022ð., çàêîíîäàâöåì çàïðîïîíîâàíî 
íîâó ðåäàêö³þ çàçíà÷åíî¿ âèùå ñòàòò³ 13 Çàêîíó Óêðà¿íè „Пðî îðãàí³çàö³þ 
òðóäîâèõ â³äíîñèí â óìîâàõ âîєííîãî ñòàíó”, ÿêîþ óäîñêîíàëåíî ïðîöå-
äóðó ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó, çàñòîñóâàííÿ ÿêî¿ íà ïðàêòèö³ 
çàðàç є äîñèòü ïîøèðåíîþ.

Яê âèïëèâàє ³ç çàêîíîäàâ÷îãî âèçíà÷åííÿ ïîíÿòòÿ ïðèçóïèíåííÿ ä³¿ 
òðóäîâîãî äîãîâîðó, öå òèì÷àñîâå ïðèïèíåííÿ ïîïåðåäíüî óçãîäæåíî¿ ì³æ 
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ïðàö³âíèêîì ³ ðîáîòîäàâöåì òà âèçíà÷åíî¿ ó äîãîâîð³ òðóäîâî¿ ôóíêö³¿ ïðà-
ö³âíèêà ó çâ’ÿçêó ³ç óíåìîæëèâëåííÿì ¿¿ çàáåçïå÷åííÿ ðîáîòîäàâöåì ÷åðåç 
çáðîéíó àãðåñ³єþ ïðîòè Óêðà¿íè. Іç çàïðîïîíîâàíîãî âèçíà÷åííÿ ìîæíà 
ñôîðìóëþâàòè îñíîâí³ îçíàêè äàíîãî ïîíÿòòÿ òà îõàðàêòåðèçóâàòè ¿õ.

Пðèçóïèíåííÿ òðóäîâîãî äîãîâîðó є òèì÷àñîâèì, òîáòî ìîæå òðèâàòè 
ëèøå íà ïåð³îä çàïðîâàäæåíîãî â êðà¿í³ âîєííîãî ñòàíó. П³ñëÿ ïðèïèíåííÿ 
÷è ñêàñóâàííÿ âîєííîãî ñòàíó Пðåçèäåíòîì Óêðà¿íè â³äïîâ³äíî äî Çàêîíó 
Óêðà¿íè “Пðî ïðàâîâèé ðåæèì âîєííîãî ñòàíó”, òðóäîâèé äîãîâ³ð ïðîäîâ-
æóє ñâîþ ä³þ. Тèì÷àñîâèé õàðàêòåð ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó 
âèçíà÷åíèé ëèøå âîєííèì ñòàíîì. Тîáòî öå єäèíà ï³äñòàâà äëÿ éîãî çàñòî-
ñóâàííÿ. Цå â³äð³çíÿє éîãî â³ä ³íøèõ ïîíÿòü, ÿê³ âèçíà÷åí³ ó òðóäîâîìó 
çàêîíîäàâñòâ³, íàïðèêëàä ïðîñòîþ, ùî ìîæå ìàòè ì³ñöå íå ëèøå ó ðàç³ 
ââåäåííÿ âîєííîãî ñòàíó, à é ÷åðåç îðãàí³çàö³éí³, òåõí³÷í³ óìîâè ÷è ³íø³ 
îáñòàâèíè (ñò. 32 КÇïП Óêðà¿íè).

Пðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó ïåðåäáà÷àє ïîâíå ïðèïèíåííÿ 
âèêîíàííÿ ïðàö³âíèêîì ñâî¿õ òðóäîâèõ îáîâ’ÿçê³â, àëå âîíî íå òÿãíå çà 
ñîáîþ ïðèïèíåííÿ òðóäîâèõ â³äíîñèí, òîáòî çà îñîáîþ çáåð³ãàєòüñÿ ñòàòóñ 
ïðàö³âíèêà, ÿêèé íà äóìêó С. Вàâæåí÷óêà є äîâîë³ ïðèâàáëèâèì, àäæå ñàìå 
â³í äàє çìîãó “îòðèìàòè” íèçêó ïðàâ, ãàðàíò³é, ùî äîçâîëÿòü çàáåçïå÷èòè 
ðåàë³çàö³þ ñóá’єêòèâíèõ ðåãóëÿòèâíèõ òðóäîâèõ ïðàâ ìåõàí³çìàìè ïðåâåí-
òèâíî¿ ¿õ îõîðîíè òà çàõèñòó [2, ñ. 55]. Сë³ä çàçíà÷èòè, ùî ÷èííèé КÇïП 
Óêðà¿íè íå ì³ñòèòü ïîíÿòòÿ “ïðàö³âíèê” òà êðèòåð³¿â âèçíà÷åííÿ éîãî ñòà-
òóñó. Пîïðè âèä³ëåííÿ íàóêîþ òðóäîâîãî ïðàâà â³êîâîãî, âîëüîâîãî ³ íàâ³òü 
ïñèõîëîã³÷íîãî êðèòåð³¿â ïðàâîâîãî ñòàòóñó ïðàö³âíèêà, âàæëèâèì є ôàêò 
îñîáèñòîãî âèêîíàííÿ òðóäîâî¿ ôóíêö³¿ [3, ñ. 100]. Íåâèêîíàííÿ ïðàö³âíè-
êîì áåçïîñåðåäíüî âëàñíîþ ïðàöåþ òðóäîâî¿ ôóíêö³¿ ñòàâèòü ï³ä ñóìí³â 
íàáóòòÿ íèì ñòàòóñó ïðàö³âíèêà. Îäíàê ç âêàçàíîãî ïðàâèëà є âèíÿòêè, ÿê³ 
ïîâ’ÿçàí³ ç íåïåðåäáà÷åíèìè ÷è ³íøèìè îáñòàâèíàìè. Тàê, ïðèçóïèíåííÿ 
ä³¿ òðóäîâîãî äîãîâîðó çóìîâëåíå ââåäåííÿì âîєííîãî ñòàíó â êðà¿í³ òà 
íåìîæëèâ³ñòþ ðîáîòîäàâöåì çàáåçïå÷èòè ïðàö³âíèêà ðîáîòîþ â ïåðøó ÷åð-
ãó ÷åðåç ïåðåáóâàííÿ ï³äïðèєìñòâà, óñòàíîâè, îðãàí³çàö³¿ ó çîí³ áîéîâèõ ä³é 
òà çàãðîçó æèòòþ ïðàö³âíèêà. Íàÿâí³ñòü çàãðîçè äëÿ æèòòÿ çà çäîðîâ’ÿ ïðà-
ö³âíèêà, â³äñóòí³ñòü ìîæëèâîñò³ âèêîíóâàòè âêàçàíó ðîáîòó äèñòàíö³éíî – 
є ï³äñòàâîþ äëÿ ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó íàâ³òü ïðè íàÿâíîñò³ 
áàæàííÿ ïðàö³âíèêà ³ äàë³ ïðîäîâæóâàòè ïðàöþâàòè. Тîáòî ïðàâî ðîáî-
òîäàâöÿ ïðèçóïèíÿòè òðóäîâèé äîãîâ³ð ç ïðàö³âíèêàìè íå є àáñîëþòíèì, 
óìîâîþ ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó є íåìîæëèâ³ñòü ðîáîòîäàâöÿ 
íàäàòè ðîáîòó, à ïðàö³âíèêà – âèêîíóâàòè ¿¿. Îäíàê, ÿê ñâ³ä÷èòü ïðàêòèêà, 
íå çàâæäè ðîáîòîäàâåöü îáãðóíòîâóє ñâîє ð³øåííÿ ïðî ïðèçóïèíåííÿ ä³¿ 
òðóäîâîãî äîãîâîðó íåìîæëèâ³ñòþ íàäàííÿ ðîáîòè ÷åðåç çàãðîçó ¿õ æèòòþ 
òà çäîðîâ’þ. Íà ïðàêòèö³, ðîáîòîäàâö³ îáãðóíòîâóþòü çàñòîñóâàííÿ íîðìè 
ïðî ïðèçóïèíåííÿ òðóäîâîãî äîãîâîðó îáñòàâèíàìè åêîíîì³÷íîãî õàðàêòå-
ðó. Тàê, ð³øåííÿì Хì³ëüíèöüêîãî ì³ñüêðàéîííîãî ñóäó В³ííèöüêî¿ îáëàñò³ 
â³ä 17.08.2022ð. ó ñïðàâ³ № 149/1089/22, âèçíàíî íåçàêîííèì òà ñêàñîâà-
íî íàêàç ïðî ïðèçóïèíåííÿ òðóäîâîãî äîãîâîðó ùîäî çàñòóïíèêà äèðåêòîðà 
ç ë³êóâàëüíî¿ ðîáîòè òà ë³êàðÿ íåâðîïàòîëîãà âèùî¿ êàòåãîð³¿ (âíóòð³ø-
í³é ñóì³ñíèê) ВСП “Сàíàòîð³é “МЦРÇ” ô³ë³¿ “ЦÎВ” ÀТ “Óêðçàë³çíèöÿ”. 
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Сóäîì âñòàíîâëåíî, ùî íàêàçîì äèðåêòîðà ВСП № 55 â³ä 22.04.2022 ðîêó 
ä³þ ¿¿ òðóäîâîãî äîãîâîðó ç 25.04.2022 ðîêó ïðèçóïèíåíî äî â³äíîâëåííÿ, 
àëå íå ï³çí³øå äíÿ ïðèïèíåííÿ àáî ñêàñóâàííÿ âîєííîãî ñòàíó, ÷èì ôàê-
òè÷íî ¿¿ â³äñòîðîíåíî â³ä ðîáîòè. Íàêàç îáãðóíòîâàíî â³äñóòí³ñòþ óìîâ 
äëÿ îðãàí³çàö³¿ òà âèêîíàííÿ âèðîáíè÷îãî ïðîöåñó ñàíàòîðíî-êóðîðòíîãî 
ë³êóâàííÿ â³äïîâ³äíî äî ñò. 13 Çàêîíó Óêðà¿íè “Пðî îðãàí³çàö³þ òðóäîâèõ 
â³äíîñèí â óìîâàõ âîєííîãî ñòàíó” â³ä 15.03.2022 ðîêó, Óêàçó Пðåçèäåíòà 
Óêðà¿íè “Пðî ââåäåííÿ âîєííîãî ñòàíó â Óêðà¿í³” â³ä 24.02.2022 ðîêó. Сóä 
âñòàíîâèâ ïîðóøåííÿ ïðàâà íà ïðàöþ ïîçèâà÷êè, à ñàìå ñò. 43 Кîíñòèòóö³¿ 
Óêðà¿íè, ñò. 2-1 КÇïПÓ, ³ ñò. 8 Кîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâî-
ïîëîæíèõ ñâîáîä. Пðàöþþ÷è íà ïîñàä³ çàñòóïíèêà äèðåêòîðà ç ë³êóâàëüíî¿ 
ðîáîòè òà ë³êàðÿ íåâðîïàòîëîãà âèùî¿ êàòåãîð³¿ (âíóòð³øí³é ñóì³ñíèê) âîíà 
âèêîíóâàëà ðîáîòó, ÿêà ïåðåäáà÷åíà ¿¿ ïîñàäîâîþ ³íñòðóêö³єþ ³ ÿêà є íåîá-
õ³äíîþ äëÿ ôóíêö³îíóâàííÿ çàêëàäó. Пî ñóò³ ïðèçóïèíåííÿ ä³¿ òðóäîâîãî 
äîãîâîðó ïîçèâà÷êè ç áîêó ïðàöåäàâöÿ є â³äñòîðîíåííÿì ïðàö³âíèêà â³ä 
ðîáîòè áåç çáåðåæåííÿ çà íèì îïëàòè ïðàö³. В³äïîâ³äà÷ íå îñïîðþâàâ ôàê-
òó, ùî ïîçèâà÷êà ìîæå âèêîíóâàòè ðîáîòó, îäíàê ñòâåðäæóâàâ, ùî ó çâ`ÿç-
êó ç ïî÷àòêîì â³éñüêîâî¿ àãðåñ³¿ ïðîòè Óêðà¿íè, â³í ÿê ðîáîòîäàâåöü ïîçáàâ-
ëåíèé ìîæëèâîñò³ çàáåçïå÷èòè ïîçèâà÷êó ðîáîòó ÷åðåç çìåíøåííÿ îáñÿãó 
ïàö³єíò³â, ÿê³ ïîòðåáóþòü ïîñëóã ìåäè÷íîãî õàðàêòåðó. Вðàõîâóþ÷è âñ³ 
çàçíà÷åí³ îáñòàâèíè, ñóä ïðèéøîâ äî âèñíîâêó ïðî ñâàâ³ëüíèé òà äèñêðè-
ì³íàö³éíèé õàðàêòåð íàêàçó ïðî ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó. Кð³ì 
òîãî, ñóä âèçíà÷èâ, ùî ï³äñòàâîþ äëÿ âæèòòÿ òàêîãî îáìåæåííÿ òðóäîâèõ 
ïðàâ ÿê ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó є íàÿâí³ñòü îäíî÷àñíî äâîõ 
ôàêòîð³â (îáñòàâèí): 1 – â³éñüêîâà àãðåñ³ÿ ïðîòè Óêðà¿íè; 2 – âèêëþ÷åííÿ 
ìîæëèâîñò³ íàäàííÿ òà âèêîíàííÿ ðîáîòè. Пåðøèé ôàêòîð є îá`єêòèâíèì, 
äîâîäèòüñÿ ââåäåííÿì âîєííîãî ñòàíó ó â³äïîâ³äíîñò³ äî çàêîíîäàâñòâà, 
є íàÿâíèì, äîêàçóâàííÿ íå ïîòðåáóє â ñèëó ñò. 82 ЦПК Óêðà¿íè, îñê³ëüêè 
є çàãàëüíîâ³äîìèì. Дðóãèé ôàêòîð ñâ³ä÷èòü, ùî ãîëîâíîþ óìîâîþ äëÿ ïðè-
çóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó є àáñîëþòíà íåìîæëèâ³ñòü íàäàííÿ ðîáî-
òîäàâöåì òà âèêîíàííÿ ïðàö³âíèêîì â³äïîâ³äíî¿ ðîáîòè, òîáòî є îö³íî÷íèì 
òà ïîòðåáóє äîêàçóâàííÿ [4].

Сë³ä çàçíà÷èòè, ùî â³äïîâ³äíî äî ðîç’ÿñíåííÿ М³í³ñòåðñòâà åêîíîì³êè 
Óêðà¿íè ùîäî äåÿêèõ ïèòàíü òðóäîâîãî çàêîíîäàâñòâà â³ä 09.05.2022 ð. 
№ 4712-06/22838-09, ï³ä àáñîëþòíîþ íåìîæëèâ³ñòþ íàäàííÿ ðîáîòîäàâ-
öåì òà âèêîíàííÿ ïðàö³âíèêîì ðîáîòè â êîíòåêñò³ ïðèçóïèíåííÿ ä³¿ òðó-
äîâîãî äîãîâîðó ñë³ä ðîçóì³òè âèïàäêè íåìîæëèâîñò³ çàáåçïå÷óâàòè ïðà-
ö³âíèêîâ³ óìîâè ïðàö³, âíàñë³äîê òîãî, ùî íåîáõ³äí³ äëÿ âèêîíàííÿ ðîáîòè 
çàçíà÷åíèì ïðàö³âíèêîì âèðîáíè÷³, îðãàí³çàö³éí³, òåõí³÷í³ ìîæëèâîñò³, 
çàñîáè âèðîáíèöòâà àáî ìàéíî ðîáîòîäàâöÿ çíèùåí³ â ðåçóëüòàò³ áîéîâèõ 
ä³é àáî ¿õ ôóíêö³îíóâàííÿ ç îá’єêòèâíèõ ³ íåçàëåæíèõ â³ä ðîáîòîäàâöÿ 
ïðè÷èí є íåìîæëèâèì, à ïåðåâåäåííÿ ïðàö³âíèêà íà ³íøó ðîáîòó àáî çàëó-
÷åííÿ éîãî äî ðîáîòè çà äèñòàíö³éíîþ ôîðìîþ îðãàí³çàö³¿ ïðàö³ íåìîæ-
ëèâå ó çâ’ÿçêó ç â³äñóòí³ñòþ íà öå éîãî çãîäè, ç ïðè÷èí ïåðåì³ùåííÿ éîãî 
ç òåðèòîð³¿, äå âåäóòüñÿ àêòèâí³ áîéîâ³ ä³¿. [5].

×àñòèíà 2 ñò. 13 Çàêîíó Óêðà¿íè “Пðî îðãàí³çàö³þ òðóäîâèõ â³äíîñèí 
â óìîâàõ âîєííîãî ñòàíó” çàçíà÷àє, ùî ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãî-
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âîðó ìàє çä³éñíþâàòèñÿ ç ³í³ö³àòèâè îäí³є¿ ³ç ñòîð³í. Тàêà ³í³ö³àòèâà ïðî-
ÿâëÿєòüñÿ ó ïîäàíí³ ïðàö³âíèêîì çàÿâè òà ó âèäàíí³ ðîáîòîäàâöåì íàêàçó, 
â ÿêîìó, çîêðåìà, çàçíà÷àєòüñÿ ³íôîðìàö³ÿ ïðî ïðè÷èíè ïðèçóïèíåííÿ, 
ó òîìó ÷èñë³ ïðî íåìîæëèâ³ñòü îáîõ ñòîð³í âèêîíóâàòè ñâî¿ îáîâ’ÿçêè òà 
ñïîñ³á îáì³íó ³íôîðìàö³єþ, ñòðîê ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó, 
ê³ëüê³ñòü, êàòåãîð³¿ ³ ïð³çâèùà, ³ì’ÿ, ïî áàòüêîâ³ (çà íàÿâíîñò³), ðåєñòðàö³é-
íèé íîìåð îáë³êîâî¿ êàðòêè ïëàòíèêà ïîäàòê³â àáî ñåð³ÿ òà íîìåð ïàñïîðòà 
â³äïîâ³äíèõ ïðàö³âíèê³â, óìîâè â³äíîâëåííÿ ä³¿ òðóäîâîãî äîãîâîðó [1]. 

Дåðæàâíà ñëóæáà Óêðà¿íè ç ïèòàíü ïðàö³ (Дåðæïðàö³) ðàäèòü ó íàêàç³ 
ïðî ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó çàçíà÷èòè ï³äñòàâó (çàÿâà ïðà-
ö³âíèêà) àáî ïðè÷èíè íåìîæëèâîñò³ íàäàííÿ ðîáîòè (â³äñóòí³ñòü çàìîâ-
ëåíü, çóïèíåííÿ âèðîáíèöòâà, áîéîâ³ ä³¿, ïîøêîäæåííÿ âèðîáíèöòâà âíàñ-
ë³äîê áîéîâèõ ä³é òîùî). Пðàö³âíèêà îáîâ’ÿçêîâî ïîòð³áíî îçíàéîìèòè 
ç íàêàçîì âñ³ìà ìîæëèâèìè çàñîáàìè (ïîøòîþ, åëåêòðîííîþ ïîøòîþ, 
òåëåôîíîì òîùî) [6]. Ó ðàç³ íåçãîäè ïðàö³âíèêà (ïðàö³âíèê³â) ³ç íàêàçîì 
(ðîçïîðÿäæåííÿì) ðîáîòîäàâöÿ ïðî ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâî-
ðó, òàêèì ïðàö³âíèêîì (ïðàö³âíèêàìè) â³äïîâ³äíèé íàêàç (ðîçïîðÿäæåííÿ) 
ìîæå áóòè îñêàðæåíèé äî Дåðæàâíî¿ ñëóæáè Óêðà¿íè ç ïèòàíü ïðàö³, àáî 
¿¿ òåðèòîð³àëüíîãî îðãàíó, ÿêèé, âèâ÷èâøè çì³ñò íàêàçó (ðîçïîðÿäæåííÿ) 
òà ï³äñòàâè äëÿ éîãî âèäàííÿ, çà ïîãîäæåííÿì ç â³éñüêîâîþ àäì³í³ñòðàö³-
єþ ìîæå âíåñòè ðîáîòîäàâöåâ³ ïðèïèñ ïðî âèçíàííÿ â³äïîâ³äíîãî íàêàçó 
(ðîçïîðÿäæåííÿ) òàêèì, ùî âòðàòèâ ÷èíí³ñòü àáî ïðî óñóíåííÿ ïîðóøåííÿ 
çàêîíîäàâñòâà ïðî ïðàöþ ³íøèì øëÿõîì, ùî є îáîâ’ÿçêîâèì äî âèêîíàííÿ 
ðîáîòîäàâöåì.

Пðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó íå òÿãíå çà ñîáîþ ïðèïèíåííÿ 
òðóäîâèõ â³äíîñèí, òîáòî ÿê áóëî çàçíà÷åíî âèùå, ñòàòóñ ïðàö³âíèêà 
ó îñîáè çáåð³ãàєòüñÿ, à îòæå é þðèäè÷í³ ãàðàíò³¿ çàáåçïå÷åííÿ ïðàâ òà 
îáîâ’ÿçê³â ïðàö³âíèêà, ïåðåäáà÷åíèõ ó íîðìàõ òðóäîâîãî çàêîíîäàâñòâà. 
Гàðàíò³¿ âñòàíîâëþþòü çà ïðàö³âíèêàìè çáåðåæåííÿ ïðàâîâèõ ïîâíîâà-
æåíü, âèïëàò, ï³ëüã ó òèõ âèïàäêàõ, êîëè ïðàö³âíèê ó çâè÷àéíèõ óìîâàõ 
òèì÷àñîâî íå âèêîíóє þðèäè÷íèõ îáîâ’ÿçê³â, ïîêëàäåíèõ íà íüîãî ÿê íà 
ñòîðîíó òðóäîâèõ ïðàâîâ³äíîñèí [7, ñ. 137]. 

Îäíàê â óìîâàõ íîâèõ ðåàë³é, êîëè ïåðøî÷åðãîâèì çàâäàííÿì äåðæà-
âè є çàõèñò òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ êðà¿íè, æèòòÿ òà çäîðîâ’ÿ ãðîìàäÿí, 
ïîëîæåííÿ “ìèðíîãî” òðóäîâîãî çàêîíîäàâñòâà є äåùî îáìåæåíèìè, öå 
ñòîñóєòüñÿ ïðàâà íà â³äïî÷èíîê, íà îïëàòó ïðàö³ òà ³íøèõ ïðàâ. Íà ÷àñ 
âîєííîãî ñòàíó ïð³îðèòåòíèì є çàñòîñóâàííÿ ïîëîæåíü Çàêîíó Óêðà¿íè 
“Пðî îðãàí³çàö³þ òðóäîâèõ â³äíîñèí â óìîâàõ âîєííîãî ñòàíó”, ÿêùî 
éîãî íîðìè ðåãóëþþòü äåÿê³ àñïåêòè òðóäîâèõ ïðàâîâ³äíîñèí ³íàêøå, 
í³æ íîðìè КÇïП Óêðà¿íè. Ó ðàç³ íåâèêîíàííÿ ïðàö³âíèêîì ñâî¿õ áåç-
ïîñåðåäí³õ òðóäîâèõ îáîâ’ÿçê³â, ðîáîòîäàâåöü ïîçáàâëÿєòüñÿ é îáîâ’ÿç-
êó âèïëà÷óâàòè éîìó çàðîá³òíó ïëàòó. Тîìó çà ÷. 4 ñò.13 âêàçàíîãî 
çàêîíó, â³äøêîäóâàííÿ çàðîá³òíî¿ ïëàòè, ãàðàíò³éíèõ òà êîìïåíñàö³éíèõ 
âèïëàò ïðàö³âíèêàì íà ÷àñ ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó ó ïîâ-
íîìó îáñÿç³ ïîêëàäàєòüñÿ íà äåðæàâó, ùî çä³éñíþє â³éñüêîâó àãðåñ³þ 
ïðîòè Óêðà¿íè. В òîé æå ÷àñ, çã³äíî ç ðîç’ÿñíåííÿì М³íåêîíîì³êè, ïðè 
ïðèçóïèíåíí³ òðóäîâîãî äîãîâîðó ðîáîòîäàâåöü ïîâèíåí ïðîäîâæóâàòè 
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âåäåííÿ îáë³êó â ÷àñòèí³ âèçíà÷åííÿ òà ô³êñàö³¿ ñóì çàðîá³òíî¿ ïëàòè òà 
êîìïåíñàö³éíèõ âèïëàò, ÿê³ áóëè á íàëåæí³ ïðàö³âíèêîâ³, ÿêùî òàêîãî 
ïðèçóïèíåííÿ íå áóëî á [8]. Тîìó äî ìîìåíòó ïðèçóïèíåííÿ ä³¿ òðóäî-
âîãî äîãîâîðó ðîáîòîäàâåöü ìàє âèïëàòèòè âñ³ íàëåæí³ êîøòè ïðàö³âíè-
êó. Íà âèìîãó ïðàö³âíèêà àáî ç âëàñíî¿ ³í³ö³àòèâè, ðîáîòîäàâåöü ìîæå 
âèäàòè ïðàö³âíèêó â³äïîâ³äíó äîâ³äêó ïðî íàðàõîâàí³ ñóìè çàðîá³òíî¿ 
ïëàòè òà êîìïåíñàö³éíèõ âèïëàò, ÿê³ áóëè á íàëåæí³ ïðàö³âíèêîâ³, ÿêùî 
òàêîãî ïðèçóïèíåííÿ íå áóëî.

Пðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó íà îäíîìó ï³äïðèєìñòâ³, íå ïîç-
áàâëÿє ïðàâà ïðàö³âíèêà íà óêëàäåííÿ òðóäîâîãî äîãîâîðó íà ³íøîìó àáî 
æ îäíî÷àñíî íà äåê³ëüêîõ ï³äïðèєìñòâàõ, â óñòàíîâàõ, îðãàí³çàö³ÿõ (÷. 2 
ñò.21 КÇïП Óêðà¿íè), òîáòî îñîáà ìàє ïðàâî íà ñóì³ñíèöòâî. В³äïîâ³äíî 
äî ÷. 1 ñò. 102№КÇïП Óêðà¿íè, ñóì³ñíèöòâîì ââàæàєòüñÿ âèêîíàííÿ ïðà-
ö³âíèêîì, êð³ì îñíîâíî¿, ³íøî¿ îïëà÷óâàíî¿ ðîáîòè íà óìîâàõ òðóäîâîãî 
äîãîâîðó ó â³ëüíèé â³ä îñíîâíî¿ ðîáîòè ÷àñ íà òîìó ñàìîìó àáî ³íøîìó 
ï³äïðèєìñòâ³, â óñòàíîâ³, îðãàí³çàö³¿ àáî ó ðîáîòîäàâöÿ – ô³çè÷íî¿ îñîáè 
[9]. Óêëàäàþ÷è ùå îäèí òðóäîâèé äîãîâ³ð, ïðàö³âíèê ñòàє ó÷àñíèêîì äâîõ 
òðóäîâèõ ïðàâîâ³äíîñèí, îäíàê çà îäíèì òðóäîâèì äîãîâîðîì îñîáà íå 
âèêîíóє ñâîє¿ òðóäîâî¿ ôóíêö³¿ òà íå îòðèìóє çà öå çàðîá³òíî¿ ïëàòè, à öå 
äåùî ñóïåðå÷èòü ïîíÿòòþ ñóì³ñíèöòâà, ÿêîìó ïðèòàìàííà òàêà îçíàêà ÿê 
“âèêîíàííÿ äîäàòêîâî¿ ðîáîòè ó â³ëüíèé â³ä îñíîâíî¿ ðîáîòè ÷àñ”. Тîìó, 
âðàõîâóþ÷è òå, ùî îñîáà çà îñíîâíèì ì³ñöåì ðîáîòè çâ³ëüíÿєòüñÿ â³ä ñâî-
¿õ òðóäîâèõ îáîâ’ÿçê³â ïîâí³ñòþ, âîíà âïðàâ³ óêëàñòè òðóäîâèé äîãîâ³ð 
ç ³íøèì ðîáîòîäàâöåì ³ òîä³ íîâå ì³ñöå ðîáîòè áóäå äëÿ íå¿ îñíîâíèì. Пðà-
ö³âíèê ïîâèíåí ïðî öå ïîâ³äîìèòè ðîáîòîäàâöÿ òðóäîâ³ â³äíîñèíè ç ÿêèì 
òèì÷àñîâî ïðèçóïèíåí³.

Висновки. Пðîàíàë³çóâàâøè ïîíÿòòÿ òà çì³ñò ïðèçóïèíåííÿ ä³¿ òðó-
äîâîãî äîãîâîðó, ñë³ä âèä³ëèòè òàê³ éîãî îçíàêè: 1) íîñèòü òèì÷àñîâèé 
õàðàêòåð, ÿêèé âèçíà÷åíèé ÷àñîâèìè ðàìêàìè îñîáëèâîãî âîєííîãî ïåð³î-
äó; 2) ïåðåäáà÷àє ïîâíå ïðèïèíåííÿ âèêîíàííÿ ïðàö³âíèêîì ñâî¿õ òðóäî-
âèõ îáîâ’ÿçê³â ³ç çáåðåæåííÿì ÷èííîñò³ òðóäîâîãî äîãîâîðó; 3) ãîëîâíîþ 
óìîâîþ ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó є àáñîëþòíà íåìîæëèâ³ñòü 
íàäàííÿ ðîáîòîäàâöåì òà âèêîíàííÿ ïðàö³âíèêîì â³äïîâ³äíî¿ ðîáîòè; 
4) çàðîá³òíà ïëàòà ïðàö³âíèêó ç ÿêèì ïðèçóïèíåíèé òðóäîâèé äîãîâ³ð íå 
âèïëà÷óєòüñÿ, îäíàê öå íå âèêëþ÷àє ¿¿ êîìïåíñàö³þ ó ìàéáóòíüîìó çà 
ðàõóíîê äåðæàâè-àãðåñîðà.
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Анотація
Павловська Л. В. Призупинення дії трудового договору на час воєнного стану. – 

Сòàòòÿ.
Ó ñòàòò³ ðîçãëÿäàєòüñÿ íîâå äëÿ â³ò÷èçíÿíîãî òðóäîâîãî ïðàâà ïîíÿòòÿ – ïðèçóïèíåííÿ 

ä³¿ òðóäîâîãî äîãîâîðó, ÿêå ä³є ëèøå íà ÷àñ çàïðîâàäæåíîãî ó äåðæàâ³ âîєííîãî ñòàíó. 
Пðîàíàë³çîâàíî òðóäîâå çàêîíîäàâñòâî, ÿêå ðåãóëþє äàíå ïèòàííÿ. Вñòàíîâëåíî, ùî öå 
òèì÷àñîâå ïðèïèíåííÿ ïîïåðåäíüî óçãîäæåíî¿ ì³æ ïðàö³âíèêîì ³ ðîáîòîäàâöåì òà âèçíà÷å-
íî¿ ó äîãîâîð³ òðóäîâî¿ ôóíêö³¿ ïðàö³âíèêà ó çâ’ÿçêó ³ç óíåìîæëèâëåííÿì ¿¿ çàáåçïå÷åííÿ 
ðîáîòîäàâöåì ÷åðåç çáðîéíó àãðåñ³єþ ïðîòè Óêðà¿íè Пðèçóïèíåííÿ òðóäîâîãî äîãîâîðó 
íîñèòü òèì÷àñîâèé õàðàêòåð òà ïåðåäáà÷àє ïîâíå ïðèïèíåííÿ âèêîíàííÿ ïðàö³âíèêîì ñâî-
¿õ òðóäîâèõ îáîâ’ÿçê³â ³ç çáåðåæåííÿì ÷èííîñò³ òðóäîâîãî äîãîâîðó. П³äñòàâîþ äëÿ çàñòî-
ñóâàííÿ ïðèçóïèíåííÿ òðóäîâîãî äîãîâîðó є çàïðîâàäæåííÿ âîєííîãî ñòàíó â äåðæàâ³. 
Гîëîâíîþ óìîâîþ ïðèçóïèíåííÿ òðóäîâîãî äîãîâîðó є àáñîëþòíà íåìîæëèâ³ñòü íàäàííÿ 
ðîáîòîäàâöåì òà âèêîíàííÿ ïðàö³âíèêîì â³äïîâ³äíî¿ ðîáîòè. Íàÿâí³ñòü çàãðîçè äëÿ æèòòÿ 
òà çäîðîâ’ÿ ïðàö³âíèêà, â³äñóòí³ñòü ìîæëèâîñò³ âèêîíóâàòè âêàçàíó ðîáîòó äèñòàíö³éíî – 
є ï³äñòàâîþ äëÿ ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó íàâ³òü ïðè íàÿâíîñò³ áàæàííÿ ïðà-
ö³âíèêà ³ äàë³ ïðîäîâæóâàòè ïðàöþâàòè. Пðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó ìàє çä³éñ-
íþâàòèñÿ ç ³í³ö³àòèâè îäí³є¿ ³ç ñòîð³í. Тàêà ³í³ö³àòèâà ïðîÿâëÿєòüñÿ ó ïîäàíí³ ïðàö³âíèêîì 
çàÿâè òà ó âèäàíí³ ðîáîòîäàâöåì íàêàçó. Çàðîá³òíà ïëàòà ïðàö³âíèêó ç ÿêèì ïðèçóïèíåíèé 
òðóäîâèé äîãîâ³ð íå âèïëà÷óєòüñÿ, îäíàê öå íå âèêëþ÷àє ¿¿ êîìïåíñàö³þ ó ìàéáóòíüîìó çà 
ðàõóíîê äåðæàâè-àãðåñîðà. Дî ìîìåíòó ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó ðîáîòîäàâåöü 
ìàє âèïëàòèòè âñ³ íàëåæí³ êîøòè ïðàö³âíèêó. Пðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó íà 
îäíîìó ï³äïðèєìñòâ³, íå ïîçáàâëÿє ïðàâà ïðàö³âíèêà íà óêëàäåííÿ òðóäîâîãî äîãîâîðó íà 
³íøîìó àáî æ îäíî÷àñíî íà äåê³ëüêîõ ï³äïðèєìñòâàõ, â óñòàíîâàõ, îðãàí³çàö³ÿõ. Пðàö³âíèê 
ïîâèíåí ïðî öå ïîâ³äîìèòè ðîáîòîäàâöÿ òðóäîâ³ â³äíîñèíè ç ÿêèì ó ïðàö³âíèêà òèì÷àñîâî 
ïðèçóïèíåí³. Рîçãëÿíóòî ñóäîâó ïðàêòèêó ùîäî ïðèçóïèíåííÿ ä³¿ òðóäîâîãî äîãîâîðó. Вè-
çíà÷åí³ îñíîâí³ îçíàêè äàíîãî ïîíÿòòÿ.

Ключові слова: òðóäîâèé äîãîâ³ð, òðóäîâ³ â³äíîñèíè, ïðàö³âíèê, çàðîá³òíà ïëàòà, îñ-
íîâíèé òðóäîâèé äîãîâ³ð.

Summary
Pavlovska L. V. Suspension of an employment contract in wartime. – Article.
The article examines a new concept for Ukrainian labor law – suspension of an employment 

contract introduced during the war. The labor legislation that regulates this issue is analyzed. It 
was established that suspension of an employment contract this is temporary suspension of the 
employee’s work function in connection with the impossibility of its provision by the employer 
due to armed aggression against Ukraine. Suspension of the employment contract is temporary 
in nature and involves the complete termination of the employee’s employment duties while 
maintaining the validity of the employment contract. The reason for applying the suspension 
of the employment contract is war in the state. The main condition for the suspension of the 
employment contract is the absolute impossibility of the employer providing and the employ-
ee performing the work. The existence of a threat to the life and health of the employee, the 
lack of the possibility to perform the specified work remotely is a reason for suspending the 
employment contract even if the employee wishes to continue working. Suspension of the em-
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ployment contract must be carried out at the initiative of one of the parties. Such an initiative 
is manifested in the submission of an application by the employee and the issuance of an order 
by the employer. Wages are not paid to an employee with a suspended employment contract, 
this does not exclude its compensation in the future at the expense of the aggressor state. By 
the time the employment contract is suspended, the employer must pay all due funds to the 
employee. Suspension of the employment contract at one enterprise does not deprive the em-
ployee of the right to conclude an employment contract at another or several enterprises. The 
employee must inform the employer about this. The judicial practice regarding the suspension 
of the employment contract was considered. The main features of this concept are defined.

Key words: employment contract, labor relations, employee, salary, the main employment 
contract.
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ПОНЯТТЯ ЕФЕКТИВНОСТІ ДІЯЛЬНОСТІ 
ПРАВООХОРОННИХ ОРГАНІВ

Постановка проблеми. Îñíîâíèì ïîêàçíèêîì ä³ÿëüíîñò³ 
ïðàâîîõîðîííèõ îðãàí³â є ¿¿ åôåêòèâí³ñòü, âñòàíîâëåííÿ ÿêî¿ äîçâîëÿє ÿê 
â³äîáðàçèòè ñòóï³íü äîñÿãíåííÿ ïîñòàâëåíèõ ïåðåä êîæíèì ç íèõ çàâäàíü, 
òàê ³ âèçíà÷èòè íàïðÿìè îïòèì³çàö³¿ ¿õ ä³ÿëüíîñò³. Вîäíî÷àñ, âèçíà÷åííþ 
ïîíÿòòÿ «åôåêòèâí³ñòü» ÿê ïðàâîâî¿ êàòåãîð³¿ â ö³ëîìó òà ðîçêðèòòþ ïîíÿòòÿ 
«åôåêòèâí³ñòü ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â» çîêðåìà ïðèñâÿ÷åíà 
íåäîñòàòíÿ óâàãà íàóêîâö³â.

Аналіз останніх досліджень і публікацій. Вèçíà÷àþ÷è ïîíÿòòÿ 
«åôåêòèâí³ñòü», â÷åí³ òðàäèö³éíî çâåðòàþòüñÿ äî éîãî åòèìîëîã³¿ òà 
ñåìàíòèêè. Çã³äíî ç óñòàëåíèì ï³äõîäîì, åòèìîëîã³÷íî ñëîâî «åôåêòèâí³ñòü» 
є ïîõ³äíèì â³ä ñëîâà «åôåêò», ùî, ó ñâîþ ÷åðãó, ïîõîäèòü â³ä ëàòèíñüêîãî 
³ìåííèêà «effectus» òà ëàòèíñüêîãî ä³єñëîâà «efficio» [1, ñ. 92; 2, ñ. 70]: 
«effectus» îçíà÷àє âèêîíàííÿ, çä³éñíåííÿ, âïëèâ, ðåçóëüòàò, íàñë³äîê, 
à «efficio» – ðîáèòè, ñòâîðþâàòè, âèãîòîâëÿòè, âèêîíóâàòè [3, ñ. 59]. Іç 
òî÷êè çîðó ñåìàíòèêè ñëîâî «åôåêòèâí³ñòü» âèçíà÷àєòüñÿ â äâîõ çíà÷åí-
íÿõ: 1) ÿê àáñòðàêòíèé ³ìåííèê äî ïðèêìåòíèêà «åôåêòèâíèé» – ÿêèé 
ïðèçâîäèòü äî ïîòð³áíèõ ðåçóëüòàò³â, íàñë³äê³â, äàє íàéá³ëüøèé åôåêò; 
2) ÿê õàðàêòåðèñòèêà ÿêîãî-íåáóäü îá’єêòà (ïðèñòðîþ, ïðîöåñó, çàõîäó, 
âèäó ä³ÿëüíîñò³), ùî â³äîáðàæàє éîãî ñóñï³ëüíó êîðèñòü, ïðîäóêòèâí³ñòü 
òà ³íø³ ïîçèòèâí³ ÿêîñò³ [4, ñ. 358].

Пîíÿòòÿ åôåêòèâíîñò³ òà ïåðø³ äîñë³äæåííÿ ö³є¿ êàòåãîð³¿ ç’ÿâèëèñÿ, 
ãîëîâíèì ÷èíîì, â åêîíîì³÷í³é òåîð³¿ òà òåîð³¿ óïðàâë³ííÿ (ìåíåäæìåíòó) 
[5, ñ. 189]. Çîêðåìà, ïîíÿòòÿ «åôåêòèâí³ñòü» ÿê åêîíîì³÷íà êàòåãîð³ÿ áóëî 
âèîêðåìëåíî íà ïî÷àòêó XIX ñòîë³òòÿ [6, c. 5] ³ â ðåòðîñïåêòèâíîìó ïëàí³ 
ìàє òðèâàëó òà ñêëàäíó ³ñòîð³þ ñòàíîâëåííÿ [7, ñ. 47]. Шèðîêå âèêîðèñòàí-
íÿ êàòåãîð³¿ «åôåêòèâí³ñòü» äëÿ îö³íþâàííÿ ä³ÿëüíîñò³ îðãàí³â äåðæàâíî¿ 
âëàäè òà ñóá’єêò³â ãîñïîäàðþâàííÿ ñòâîðèëè ï³äґðóíòÿ äëÿ ðîçøèðåííÿ ñôå-
ðè ¿¿ çàñòîñóâàííÿ, ³ íà ñüîãîäí³ âîíà ðîçãëÿäàєòüñÿ ÿê êàòåãîð³ÿ íå ëèøå 
åêîíîì³÷íà, àëå é ñîö³àëüíà, ïðàâîâà, îðãàí³çàö³éíà, òåõíîëîã³÷íà òîùî.

Метою статті є ðîçêðèòòÿ íà îñíîâ³ ñôîðìîâàíèõ íà ñüîãîäí³ 
òåîðåòè÷íèõ ï³äõîä³â ïîíÿòòÿ «åôåêòèâí³ñòü ä³ÿëüíîñò³ ïðàâîîõîðîííèõ 
îðãàí³â».
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Виклад основного матеріалу. Вïðîâàäæåííÿ êàòåãîð³¿ «åôåêòèâí³ñòü» 
ó áóäü-ÿêó íàóêó, â òîìó ÷èñë³ é ïðàâîâó, çä³éñíþâàëîñÿ ç óðàõóâàííÿì 
îñîáëèâîñòåé ¿¿ ïðåäìåòà ³ ìåòîä³â. Вîäíî÷àñ, ïîíÿòòÿ «åôåêòèâí³ñòü» 
ó ïðàâîâ³é íàóö³, íà äóìêó Л.Л. Лåïåõ, ìàє íå ò³ëüêè ìàòè çàãàëüíî-
íàóêîâ³ îçíàêè, à é â³äîáðàæàòè ñïåöèô³êó ïðàâîâî¿ ñôåðè, çàïîçè÷óâàòè 
äåÿê³ ïîëîæåííÿ ïðî åôåêòèâí³ñòü ç ³íøèõ ñïåö³àëüíî-íàóêîâèõ òåîð³é, 
îäíàê íàñò³ëüêè, íàñê³ëüêè ñîö³îëîã³ÿ, åêîíîì³êà ³ íèçêà ³íøèõ ãàëóçåé 
íàóêîâèõ çíàíü âçàєìîïîâ’ÿçàí³ ç ïðàâîâî¿ ñôåðîþ [8, ñ. 98-99]. Ó ïåðøó 
÷åðãó, öå ñòîñóєòüñÿ äîêòðèíàëüíèõ ðîçðîáîê ïðîáëåìàòèêè åôåêòèâíîñò³ 
ÿê åêîíîì³÷íî¿ êàòåãîð³¿, ùî çàêëàëè îñíîâó äëÿ ôîðìóâàííÿ ïðèòàìàííèõ 
¿é îçíàê çàãàëüíî-íàóêîâîãî õàðàêòåðó.

Дî äîñë³äæåííÿ åôåêòèâíîñò³ ÿê åêîíîì³÷íî¿ êàòåãîð³¿ çâåðòàëàñÿ ³ñòîòíà 
ê³ëüê³ñòü â÷åíèõ, ïåðåâàæíà á³ëüø³ñòü ÿêèõ ï³ä íåþ ðîçóì³є ñï³ââ³äíîøåííÿ 
âèòðàò ÷è ðåñóðñ³â ³ îòðèìàíèõ ðåçóëüòàò³â, òîáòî â³äíîøåííÿ çäîáóòèõ 
ðåçóëüòàò³â äî âèòðàò ÷è ðåñóðñ³â, çàòðà÷åíèõ íà ¿õ äîñÿãíåííÿ [9, ñ. 41; 
10, ñ. 398-399; 11, ñ. 116; 12, ñ. 174]. Çà ðåçóëüòàòàìè óçàãàëüíåííÿ çíà÷-
íî¿ ê³ëüêîñò³ âèçíà÷åíü ïîíÿòòÿ «åôåêòèâí³ñòü» ÿê åêîíîì³÷íî¿ êàòåãîð³¿ 
В.І. Àëåùåíêî òà Т.В. Гðèíüêî âèîêðåìëþþòü äåê³ëüêà ï³äõîä³â ùîäî ¿¿ 
ðîçóì³ííÿ: 1) òðàäèö³éíèé, ó ìåæàõ ÿêîãî ³ñíóþòü: à) âèòðàòíèé, ïðåäñòàâ-
íèêè ÿêîãî äîñë³äæóþòü åôåêòèâí³ñòü ÷åðåç âèì³ðþâàííÿ âèòðàò ³ ðåçóëü-
òàò³â, ÿê³ âîíè âèêëèêàëè; á) ðåñóðñíèé, ïðèõèëüíèêè ÿêîãî ðîçãëÿäàþòü ¿¿ 
ÿê â³äíîøåííÿ ðåçóëüòàòó äî âèòðà÷åíèõ ðåñóðñ³â; 2) ö³ëüîâèé, ïðèá³÷íèêè 
ÿêîãî âèçíà÷àþòü åôåêòèâí³ñòü ÿê ñòóï³íü äîñÿãíåííÿ ö³ëåé ï³äïðèєìñòâà 
[6, ñ. 5-6]. Вîäíî÷àñ, îñòàíí³é ³ç íàâåäåíèõ ï³äõîä³â â³äïîâ³äàє ïîíÿòòþ 
ñîö³àëüíî¿ åôåêòèâíîñò³, ÿêà є, ïî ñóò³, ïîõ³äíîþ â³ä åêîíîì³÷íî¿ åôåê-
òèâíîñò³ [10, ñ. 399], ò³ñíî âçàєìîïîâ’ÿçàíà ç íåþ [13, ñ. 453; 14, ñ. 12] òà 
ÿâëÿє ñîáîþ â³äïîâ³äí³ñòü ðåçóëüòàò³â ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ îñíîâíèì 
ñîö³àëüíèì ïîòðåáàì ³ ö³ëÿì ñóñï³ëüñòâà [1, ñ. 102].

Íåâäàþ÷èñü äî ïîãëèáëåíîãî àíàë³çó âèçíà÷åíü ïîíÿòòÿ «åôåêòèâí³ñòü» 
ÿê åêîíîì³÷íî¿ êàòåãîð³¿, ïîòð³áíî â³äçíà÷èòè ¿õ ôóíäàìåíòàëüíèé õàðàêòåð 
äëÿ ðîçêðèòòÿ ñóòíîñò³ åôåêòèâíîñò³ ÿê ïðàâîâî¿ êàòåãîð³¿. Íà îñíîâ³ 
àíàë³çó øèðîêîãî êîëà äîêòðèíàëüíèõ ï³äõîä³â äî âèçíà÷åííÿ ñóòíîñò³ 
åôåêòèâíîñò³ ÿê åêîíîì³÷íî¿ êàòåãîð³¿ Є.В. Гîäîâàíèê âêàçóє, ùî âîíè äîç-
âîëÿþòü âèçíà÷èòè äåÿê³ âàæëèâ³ õàðàêòåðèñòèêè åôåêòèâíîñò³ ÿê òàêî¿, 
ñåðåä ÿêèõ: 1) êàòåãîð³ÿ «åôåêòèâí³ñòü» â³äîáðàæàє íàÿâí³ñòü áàæàíî-
ãî åôåêòó â³ä ò³є¿ ÷è ³íøî¿ ä³ÿëüíîñò³, ùî çàçäàëåã³äü ïðîãðàìóєòüñÿ ÿê 
ìåòà òàêî¿ ä³ÿëüíîñò³; 2) ð³âåíü åôåêòèâíîñò³ çàâæäè ìàє ÿê ÿê³ñíèé, òàê 
³ ê³ëüê³ñíèé âèì³ð, ïðè öüîìó îñòàíí³é ñêëàäàєòüñÿ ³ç ñóêóïíîñò³ íàëåæ-
íèõ ïàðàìåòð³â, ùî â³äîáðàæàþòü çì³ñò òà ê³íöåâó ìåòó ïåâíî¿ ä³ÿëüíîñò³; 
3) êàòåãîð³ÿ «åôåêòèâí³ñòü» ìàє ðàö³îíàëüíå, ïðàãìàòè÷íå, ïðàêòè÷íî-ïðàê-
ñåîëîã³÷íå ïîõîäæåííÿ, àäæå â³äîáðàæàє, â ïåðøó ÷åðãó, ðåçóëüòàò òèõ ÷è 
³íøèõ ñâ³äîìèõ, âîëüîâèõ, ö³ëåñïðÿìîâàíèõ ä³é ëþäèíè, êîëåêòèâó, ñîö³óìó; 
4) â õîä³ âèçíà÷åííÿ ð³âíÿ åôåêòèâíîñò³ çàâæäè íåîáõ³äíî âðàõîâóâàòè 
ê³ëüê³ñòü âèòðàò òà ïîá³÷íèõ íåãàòèâíèõ åôåêò³â, ùî ñóïðîâîäæóþòü 
äîñÿãíåííÿ òîãî ÷è ³íøîãî ê³íöåâîãî ðåçóëüòàòó, òîáòî, ³íøèìè ñëîâàìè, 
ö³ëü íå çàâæäè âèïðàâäîâóє çàñîáè ¿¿ äîñÿãíåííÿ, à ëèøå ó òèõ âèïàäêàõ, 
êîëè âêàçàí³ îäèíèö³ є â³äíîñíî ñï³âì³ðíèìè [5, ñ. 192-193].
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Іç óðàõóâàííÿì íàâåäåíîãî, çàãàëüíî-íàóêîâèìè îçíàêàìè åôåêòèâíîñò³ 
є: 1) ïðèòàìàíí³ñòü êàòåãîð³¿ «åôåêòèâí³ñòü» îö³ííîãî õàðàêòåðó; 
2) â³äîáðàæåííÿ çà ¿¿ äîïîìîãîþ ð³âíÿ äîñÿãíåííÿ ìåòè ä³ÿëüíîñò³ 
òà âðàõóâàííÿ çàòðà÷åíèõ äëÿ öüîãî âèòðàò ³ ðåñóðñ³â; 3) çä³éñíåííÿ 
õàðàêòåðèñòèêè ð³âíÿ åôåêòèâíîñò³ çà äîïîìîãîþ ê³ëüê³ñíèõ òà ÿê³ñíèõ 
êðèòåð³¿â, ñèñòåìà ÿêèõ íå є ñòàëîþ òà ìîæå çì³íþâàòèñÿ çàëåæíî â³ä 
íèçêè ÷èííèê³â îá’єêòèâíîãî òà ñóá’єêòèâíîãî õàðàêòåðó.

Íàâåäåí³ îçíàêè äîçâîëÿþòü â³äìåæóâàòè åôåêòèâí³ñòü â³ä 
ðåçóëüòàòèâíîñò³, ÿê³ â÷åíèìè íåð³äêî ³íòåðïðåòóєòüñÿ ÿê ñèíîí³ìè 
[15, ñ. 74]. Пî-ïåðøå, â õîä³ âèçíà÷åííÿ ðåçóëüòàòèâíîñò³ îñíîâíèé àêöåíò 
ðîáèòüñÿ íà äîñÿãíåíí³ ïåâíîãî ðåçóëüòàòó, à ï³ä ÷àñ îö³íþâàííÿ åôåêòèâ-
íîñò³ – íà ñï³ââ³äíîøåíí³ îòðèìàíîãî ðåçóëüòàòó òà çàòðà÷åíèõ äëÿ öüîãî 
âèòðàòàõ ³ ðåñóðñàõ. Ó çâ’ÿçêó ç öèì ðåçóëüòàòèâí³ñòü âñòàíîâëþєòüñÿ 
çà äîïîìîãîþ ê³ëüê³ñíèõ êðèòåð³¿â, à åôåêòèâí³ñòü – ÿê ê³ëüê³ñíèõ, òàê 
³ ÿê³ñíèõ. Пî-äðóãå, ÿê â³äçíà÷àє М.À. Пîëåãåíüêà, ðåçóëüòàòèâí³ñòü – 
öå äîñÿãíåííÿ ïåâíîãî ðåçóëüòàòó, ÿêèé ìîæå áóòè ÿê ïîçèòèâíèì, òàê 
³ íåãàòèâíèì, à åôåêòèâí³ñòü – öå çàâæäè ïîçèòèâíà âåëè÷èíà, ÿêà õàðàê-
òåðèçóє ïðèð³ñò ðåçóëüòàò³â ó ñï³ââ³äíîøåíí³ äî çàñîá³â, ïîâ’ÿçàíèõ ç ¿õ 
äîñÿãíåííÿì [2, ñ. 71].

Ó ïðàâîâ³é äîêòðèí³ íåîäíîðàçîâî çä³éñíþâàëèñÿ ñïðîáè óçàãàëüíåííÿ 
íàóêîâèõ ï³äõîä³â äî ðîçóì³ííÿ ïîíÿòòÿ «åôåêòèâí³ñòü» ÿê ïðàâîâî¿ 
êàòåãîð³¿. Тàê, Î.М. Кóðàê³í ³ С.В. Шàõîâ íàãîëîøóþòü, ùî ñó÷àñíà 
ïðàâîâà íàóêà õàðàêòåðèçóє ïîíÿòòÿ «åôåêòèâí³ñòü» ó ê³ëüêîõ âàð³àíòàõ: 
1) ÿê ñï³ââ³äíîøåííÿ ì³æ ìåòîþ òà ôàêòè÷íî äîñÿãíóòèì ðåçóëüòàòîì; 
2) çà äîïîìîãîþ çàñòîñóâàííÿ ôóíêö³îíàëüíî-ö³ëüîâîãî àáî ïðè÷èíîâî-
ôóíêö³îíàëüíî-ö³ëüîâîãî ï³äõîäó; 3) ÿê çäàòíîñò³ ïðèâîäèòè ñóñï³ëüí³ 
â³äíîñèíè äî ïîçèòèâíèõ ðåçóëüòàò³â. Íà äóìêó çàçíà÷åíèõ â÷åíèõ, 
ôàêòè÷íî â ìåæàõ öèõ ï³äõîä³â ³ ôîðìóєòüñÿ á³ëüø³ñòü òî÷îê çîðó íà 
êàòåãîð³þ «åôåêòèâí³ñòü» ó ïðàâ³ [16, ñ. 7; 17, ñ. 92]. Пîä³ëÿþ÷è ¿õ ïîçèö³þ 
â ö³ëîìó (çà âèíÿòêîì âèçíà÷åííÿ íåþ ïåðøîãî ³ç ïðîïîíîâàíèõ ï³äõîä³â 
ÿê ôóíêö³îíàëüíî-ö³ëüîâîãî), Л.Л. Лåïåõ âèçíàє íàâåäåí³ ï³äõîäè äî ðîçó-
ì³ííÿ ïîíÿòòÿ «åôåêòèâí³ñòü» ÿê ïðàâîâî¿ êàòåãîð³¿ íàéá³ëüø çíà÷óùèìè 
³ ðîçêðèâàє çì³ñò êîæíîãî ç íèõ. Íà ¿¿ äóìêó, ïåðøèé, ôóíêö³îíàëüíî-ö³-
ëüîâèé ï³äõ³ä çâîäèòüñÿ äî ðîçóì³ííÿ åôåêòèâíîñò³ ÿê â³äíîøåííÿ ì³æ ôàê-
òè÷íèìè ðåçóëüòàòîì ³ ò³єþ ìåòîþ, ÿêî¿ ïåðåäáà÷àëîñÿ äîñÿãíóòè; äðóãèé, 
ïðè÷èíîâî-ôóíêö³îíàëüíî-ö³ëüîâèé ï³äõ³ä є ð³çíîâèäîì ôóíêö³îíàëüíî-
ö³ëüîâîãî òà â³äð³çíÿєòüñÿ â³ä íüîãî àíàë³çîì äîñêîíàëîñò³ ïðàâîâî¿ 
íîðìè ³ ââåäåííÿì äî îö³íêè åôåêòèâíîñò³ ïðàâà ñîö³àëüíî êîðèñíîãî 
õàðàêòåðó éîãî ä³¿, âðàõóâàííÿ âèòðàò ìàòåð³àëüíèõ çàñîá³â, ëþäñüêî¿ 
åíåðã³¿ òà ÷àñó ó ïðîöåñ³ âèð³øåííÿ ïîñòàâëåíèõ çàâäàíü, îïòèìàëüíîãî 
âàð³àíòà äîñÿãíåííÿ ïîñòàâëåíî¿ ìåòè; òðåò³é ï³äõ³ä ïîëÿãàє ó òðàêòóâàíí³ 
åôåêòèâíîñò³ ÿê çäàòíîñò³ ïðèâîäèòè ñóñï³ëüí³ â³äíîñèíè äî ïîçèòèâíèõ 
ðåçóëüòàò³â, çäàòíîñò³, ùî çóìîâëåíà ñâî¿ìè âíóòð³øí³ìè âëàñòèâîñòÿìè 
[8, ñ. 102-103].

Àíàë³çóþ÷è íàâåäåí³ ï³äõîäè, ïîòð³áíî âêàçàòè, ùî ¿õ óçàãàëüíåííÿ 
çä³éñíþâàëîñÿ â÷åíèìè ó êîíòåêñò³ äîñë³äæåííÿ åôåêòèâíîñò³ ìåõàí³çìó 
ïðàâîâîãî ðåãóëþâàííÿ òà åôåêòèâíîñò³ àäì³í³ñòðàòèâíî-ïðàâîâèõ íîðì. 
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Íåâäàþ÷èñü äî äåòàëüíîãî ðîçêðèòòÿ çì³ñòó öèõ ï³äõîä³â, íåîáõ³äíî 
â³äçíà÷èòè ïðèòàìàíí³ñòü êîæíîìó ç íèõ ñâî¿õ ïåðåâàã ³ íåäîë³ê³â òà 
ìîæëèâ³ñòü ¿õ àäàïòàö³¿, ç òèìè àáî ³íøèìè óòî÷íåííÿìè, äëÿ âèçíà÷åííÿ 
åôåêòèâíîñò³ é ³íøèõ ïðàâîâèõ ÿâèù, ó òîìó ÷èñë³ é ä³ÿëüíîñò³ 
ïðàâîîõîðîííèõ îðãàí³â. В³äêèäàþ÷è ôóíêö³îíàëüíî-ö³ëüîâèé ï³äõ³ä 
ÿê íàéá³ëüø âóçüêèé, íåïðèäàòíèé äëÿ ïîâíîãî ðîçóì³ííÿ ïîíÿòòÿ 
«åôåêòèâí³ñòü» ÿê ïðàâîâî¿ êàòåãîð³¿ òà äîïîâíåíèé ó ìåæàõ ïðè÷èíîâî-
ôóíêö³îíàëüíî-ö³ëüîâîãî ï³äõîäó, ïîòð³áíî íàãîëîñèòè, ùî îñòàíí³é 
äîçâîëÿє â³äîáðàçèòè ñòàòè÷íèé àñïåêò åôåêòèâíîñò³: â³í âðàõîâóє ÿê 
ñï³ââ³äíîøåííÿ ìåòè ä³ÿëüíîñò³ òà ôàêòè÷íî äîñÿãíóòîãî ðåçóëüòàòó, 
òàê ³ âèòðàòè òà ðåñóðñè (êàäðîâ³, ìàòåð³àëüíî-òåõí³÷í³ òîùî), çàòðà÷åí³ 
äëÿ îòðèìàííÿ îïòèìàëüíîãî ðåçóëüòàòó. Íà â³äì³íó â³ä ïðè÷èíîâî-
ôóíêö³îíàëüíî-ö³ëüîâîãî ï³äõîäó, òðåò³é ï³äõ³ä äî âèçíà÷åííÿ ïîíÿòòÿ 
«åôåêòèâí³ñòü» ÿê ïðàâîâî¿ êàòåãîð³¿ â³äîáðàæàє ¿¿ äèíàì³÷íèé õàðàêòåð, 
îñê³ëüêè ç òî÷êè çîðó éîãî ïðåäñòàâíèê³â, ÿê â³äçíà÷àє Л.Л. Лåïåõ, 
âèçíà÷åííÿ ñï³ââ³äíîøåííÿ ìåòè ³ ðåçóëüòàòó – öå íå òðàêòóâàííÿ 
ñóòíîñò³ ïîíÿòòÿ åôåêòèâíîñò³, à ëèøå ìîæëèâèé øëÿõ ¿¿ âèì³ðó 
[8, ñ. 103]. Тàêèì ÷èíîì, ïîíÿòòÿ «åôåêòèâí³ñòü» ÿê ïðàâîâà êàòåãîð³ÿ 
ï³äëÿãàє âèçíà÷åííþ ç óðàõóâàííÿì éîãî ñòàòè÷íîãî òà äèíàì³÷íîãî 
àñïåêò³â, ùî ïîâíîþ ì³ðîþ ñòîñóєòüñÿ é ðîçêðèòòÿ ïîíÿòòÿ åôåêòèâíîñò³ 
ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â.

Дîñë³äæóþ÷è åôåêòèâí³ñòü ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â ÿê ñóá’єêò³â 
çàáåçïå÷åííÿ ô³íàíñîâî-åêîíîì³÷íî¿ áåçïåêè Óêðà¿íè, Í.С. Àíäð³é÷åíêî 
âêàçóє, ùî âîíà ÿâëÿє ñîáîþ õàðàêòåðèñòèêó ä³ÿëüíîñò³ ïðàâîîõîðîííèõ 
îðãàí³â, ùî çàáåçïå÷óþòü ô³íàíñîâî-åêîíîì³÷íó áåçïåêó äåðæàâè, ÿêà 
âèðàæàєòüñÿ, ïî-ïåðøå, ó â³äïîâ³äíîñò³ äîñÿãíóòèõ çàçíà÷åíèìè îðãàíàìè 
ðåçóëüòàò³â ìåò³ ¿õ ä³ÿëüíîñò³ ó ô³íàíñîâî-åêîíîì³÷í³é ñôåð³, à ïî-äðóãå, â ¿õ 
ðàö³îíàëüíîìó ñï³ââ³äíîøåíí³ ç âèòðà÷åíèìè ô³íàíñîâèìè, ìàòåð³àëüíèìè, 
êàäðîâèìè òà ³íøèìè ðåñóðñàìè [1, ñ. 47]. Тîáòî, ç òî÷êè çîðó â÷åíî¿, 
ïîíÿòòÿ «åôåêòèâí³ñòü ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â» îõîïëþє ëèøå 
äâà ¿¿ àñïåêòè: òåëåîëîã³÷íèé (ÿê â³äïîâ³äí³ñòü ðåçóëüòàò³â ¿õ ä³ÿëüíîñò³ 
ïîñòàâëåí³é ïåðåä íèìè ìåò³) òà åêîíîì³÷íèé (ÿê îïòèìàëüí³ñòü âèòðàò 
³ ðåñóðñ³â äëÿ äîñÿãíåííÿ ö³є¿ ìåòè). Вîäíî÷àñ, çàçíà÷åíå ïîíÿòòÿ âèçíà-
÷àєòüñÿ òàêîæ çà äîïîìîãîþ ³íøèõ àñïåêò³â: îíòîëîã³÷íîãî, àêñ³îëîã³÷íîãî, 
ïðàêñåîëîã³÷íîãî, ôóíêö³îíàëüíîãî, ïîë³òè÷íîãî, ïñèõîëîã³÷íîãî, ïîâåä³í-
êîâîãî, êîíôë³êòíîãî òîùî.

Висновки. Бàãàòîàñïåêòí³ñòü ïîíÿòòÿ «åôåêòèâí³ñòü ä³ÿëüíîñò³ 
ïðàâîîõîðîííèõ îðãàí³â» äîçâîëÿє âèçíà÷èòè éîãî ÿê çàêð³ïëåíó íîðìàìè 
àäì³í³ñòðàòèâíîãî ïðàâà ó â³äïîâ³äíîñò³ äî ïàíóþ÷èõ â ñóñï³ëüñòâ³ 
ôóíäàìåíòàëüíèõ êîíñòèòóö³éíèõ ö³ííîñòåé ñèñòåìó çàñîá³â, ïðèéîì³â òà 
óìîâ ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â, ùî â³äîáðàæàþòü ñï³ââ³äíîøåííÿ 
ìåòè ¿õ ä³ÿëüíîñò³ òà ôàêòè÷íî äîñÿãíóòîãî ðåçóëüòàòó ç ìàêñèìàëüíèì 
çàáåçïå÷åííÿì äîòðèìàííÿ ïðàâ òà ñâîáîä îñîáè ³ ãðîìàäÿíèíà òà 
ç óðàõóâàííÿì âèòðàò ³ ðåñóðñ³â (êàäðîâèõ, ìàòåð³àëüíî-òåõí³÷íèõ òîùî), 
çàòðà÷åíèõ äëÿ îòðèìàííÿ îïòèìàëüíîãî ðåçóëüòàòó.
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Анотація
Савчук Р. М. Поняття ефективності діяльності правоохоронних органів. – Сòàòòÿ.
Сòàòòÿ ïðèñâÿ÷åíà ðîçêðèòòþ íà îñíîâ³ ñôîðìîâàíèõ íà ñüîãîäí³ òåîðåòè÷íèõ ï³äõîä³â 

ïîíÿòòÿ «åôåêòèâí³ñòü ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â». Àâòîð ðîçãëÿäàє åôåêòèâí³ñòü 
ÿê îñíîâíèé ïîêàçíèê ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â ³ íà ö³é îñíîâ³ êîíñòàòóє 
àêòóàëüí³ñòü äîñë³äæåííÿ òåîðåòèêî-ïðàâîâèõ ïðîáëåì ¿¿ âñòàíîâëåííÿ. Рîçêðèâàєòüñÿ 
ïîíÿòòÿ åôåêòèâíîñò³ ç òî÷êè çîðó åòèìîëîã³¿ òà ñåìàíòèêè, çâåðòàєòüñÿ óâàãà íà ôîðìó-
âàííÿ ¿¿ ïîíÿòòÿ â åêîíîì³÷í³é òåîð³¿ òà òåîð³¿ óïðàâë³ííÿ (ìåíåäæìåíòó), â³äçíà÷àєòüñÿ 
øèðîêå âèêîðèñòàííÿ êàòåãîð³¿ «åôåêòèâí³ñòü», ùî äîçâîëÿє ðîçãëÿäàòè ¿¿ ÿê êàòåãîð³þ íå 
ëèøå åêîíîì³÷íó, àëå é ñîö³àëüíó, ïðàâîâó, îðãàí³çàö³éíó, òåõíîëîã³÷íó òîùî.

Рîçêðèâàєòüñÿ çì³ñò òåîðåòè÷íèõ ï³äõîä³â äî âèçíà÷åííÿ ïîíÿòòÿ åôåêòèâíîñò³ ÿê 
åêîíîì³÷íî¿ êàòåãîð³¿ òà êîíñòàòóєòüñÿ ¿õ ôóíäàìåíòàëüíèé õàðàêòåð äëÿ ðîçêðèòòÿ ñóòíîñò³ 
åôåêòèâíîñò³ ÿê ïðàâîâî¿ êàòåãîð³¿. Іç óðàõóâàííÿì äîêòðèíàëüíèõ ï³äõîä³â äî âèçíà÷åííÿ 
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ñóòíîñò³ åôåêòó òà åôåêòèâíîñò³ ÿê åêîíîì³÷íèõ êàòåãîð³é âèçíà÷àþòüñÿ çàãàëüíî-
íàóêîâ³ îçíàêè åôåêòèâíîñò³ òà íà ¿õ îñíîâ³ çä³éñíþєòüñÿ â³äìåæóâàííÿ åôåêòèâíîñò³ â³ä 
ðåçóëüòàòèâíîñò³.

Íàâîäÿòüñÿ íàóêîâ³ ï³äõîäè äî ðîçóì³ííÿ ïîíÿòòÿ «åôåêòèâí³ñòü» ÿê ïðàâîâî¿ êàòåãîð³¿ 
òà â³äçíà÷àєòüñÿ ïðèòàìàíí³ñòü êîæíîìó ç íèõ ñâî¿õ ïåðåâàã ³ íåäîë³ê³â òà ìîæëèâ³ñòü ¿õ 
àäàïòàö³¿, ç òèìè àáî ³íøèìè óòî÷íåííÿìè, äëÿ âèçíà÷åííÿ åôåêòèâíîñò³ é ³íøèõ ïðàâîâèõ 
ÿâèù, ó òîìó ÷èñë³ é ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â. В³äçíà÷àєòüñÿ äîö³ëüí³ñòü 
âèçíà÷åííÿ ïîíÿòòÿ «åôåêòèâí³ñòü» ÿê ïðàâîâî¿ êàòåãîð³¿ ç óðàõóâàííÿì ñòàòè÷íîãî òà 
äèíàì³÷íîãî àñïåêò³â, ùî ïîâíîþ ì³ðîþ ñòîñóєòüñÿ é ðîçêðèòòÿ ïîíÿòòÿ åôåêòèâíîñò³ 
ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â.

Çâåðòàєòüñÿ óâàãà íà äîö³ëüí³ñòü âèçíà÷åííÿ ïîíÿòòÿ «åôåêòèâí³ñòü ä³ÿëüíîñò³ 
ïðàâîîõîðîííèõ îðãàí³â» çà äîïîìîãîþ íå ëèøå òåëåîëîã³÷íîãî òà åêîíîì³÷íîãî, àëå 
é îíòîëîã³÷íîãî, àêñ³îëîã³÷íîãî, ïðàêñåîëîã³÷íîãî, ôóíêö³îíàëüíîãî, ïîë³òè÷íîãî, 
ïñèõîëîã³÷íîãî, ïîâåä³íêîâîãî, êîíôë³êòíîãî àñïåêò³â. Çà ðåçóëüòàòàìè äîñë³äæåííÿ 
íàâîäèòüñÿ àâòîðñüêà äåô³í³ö³ÿ ïîíÿòòÿ «åôåêòèâí³ñòü ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â».

Ключові слова: ïðàâîîõîðîíí³ îðãàíè, ä³ÿëüí³ñòü ïðàâîîõîðîííèõ îðãàí³â, îö³íþâàííÿ 
ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â, åôåêòèâí³ñòü ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â, ðå-
çóëüòàòèâí³ñòü ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â.

Summary
Savchuk R. M. The concept of effectiveness of activities of law enforcement agencies. – 

Article.
The article is devoted to the disclosure of the concept of «effectiveness of activities of law 

enforcement agencies» on the basis of theoretical approaches developed today. The author 
considers effectiveness as the main indicator of the activities of law enforcement agencies and 
on this basis states the relevance of the research of theoretical and legal problems of its es-
tablishment. The concept of effectiveness is revealed from the point of view of etymology and 
semantics, attention is paid to the formation of its concept in economic theory and theory of 
management, the wide use of the category «effectiveness» is noted, which allows to consider 
it as a category not only economic, but also social, legal, organizational, technological, etc.

The content of theoretical approaches to the definition of the concept of effectiveness as 
an economic category is revealed and their fundamental nature is ascertained for revealing 
the essence of effectiveness as a legal category. Taking into account doctrinal approaches to 
determining the essence of effect and effectiveness as economic categories, general scientific 
signs of effectiveness are determined and on their basis effectiveness is distinguished from 
performance.

Scientific approaches to understanding the concept of «effectiveness» as a legal category 
are given, and each of them has its own advantages and disadvantages and the possibility of 
their adaptation, with one or another clarification, to determine the effectiveness of other legal 
phenomena, including the activities of law enforcement agencies. The expediency of defining 
the concept of «effectiveness» as a legal category, taking into account static and dynamic as-
pects, is noted, which fully applies to the disclosure of the concept of effectiveness of activities 
of law enforcement agencies.

Attention is drawn to the feasibility of defining the concept of «effectiveness of activities 
of law enforcement agencies» using not only teleological and economic, but also ontological, 
axiological, praxeological, functional, political, psychological, behavioral and conflict aspects. 
Based on the results of the research, the author’s definition of the concept of «effectiveness of 
activities of law enforcement agencies» is provided.

Key words: law enforcement agencies, activities of law enforcement agencies, evaluation of 
activities of law enforcement agencies, effectiveness of activities of law enforcement agencies, 
performance of activities of law enforcement agencies.
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МІЖНАРОДНА ВІДПОВІДАЛЬНІСТЬ ЗА ЗЛОЧИН ЕКОЦИДУ 

Постановка проблеми. Сåðåä íàéàêòóàëüí³øèõ ïðîáëåì ñó÷àñíîñò³, 
îäíå ç ïðîâ³äíèõ ì³ñöü çàéìàє ïîðóøåííÿ ñòàíó åêîëîã³÷íèõ ñèñòåì – ¿õ 
çàáðóäíåííÿ, âèñíàæåííÿ, ñïîòâîðåííÿ åêîëîã³÷íîãî áàëàíñó. Пðîáëåìà 
íàáóëà ãëîáàëüíîãî õàðàêòåðó òà âèìàãàє àäåêâàòíî¿ â³äïîâ³ä³, ÿêó â³ä-
÷àéäóøíî íàìàãàєòüñÿ çíàéòè ñâ³òîâå ñï³âòîâàðèñòâî. Çì³íà ì³æíàðîäíîãî 
ïðàâîïîðÿäêó ñòàє íåìèíó÷îþ. Çîêðåìà, àêòóàë³çóєòüñÿ ïðîáëåìà ñòâîðåí-
íÿ ä³єâîãî ì³æíàðîäíî-ïðàâîâîãî ìåõàí³çìó îõîðîíè íàâêîëèøíüîãî ñåðå-
äîâèùà. Яê ñëóøíî çàóâàæóє Дæ. Мàðò³í, ïîòð³áåí ìàñøòàáíèé ïåðåõ³ä 
â³ä õàîñó òà íåáåçïåê äî ñòàëîãî ñóñï³ëüñòâà ³ äëÿ öüîãî ñë³ä ñòâîðèòè 
ïîðÿäîê äåííèé, ùî ñïðè÷èíèòü öåé ïåðåõ³ä [1]. Îäíèì ç åëåìåíò³â ïðî-
ãðàìè ïåðåõîäó є ïîñèëåííÿ â³äïîâ³äàëüíîñò³ çà ä³ÿëüí³ñòü, ÿêà íåãàòèâíî 
âïëèâàє íà ñòàí äîâê³ëëÿ.

Аналіз останніх досліджень і публікацій. Îêðåì³ àñïåêòè òåìè ðîç-
ãëÿäàëèñÿ ÿê â³ò÷èçíÿíèìè ïðàâíèêàìè – С.М. Мîõîí÷óêîì, С.П. Кó÷åâ-
ñüêîþ, Т. Сàäîâîþ, Я. Î. Тðèíüîâîþ, Î. М. Шóì³ëî, В.Î. Óêîëîâîþ, 
Þ.À. Тóðëîâîþ, òàê ³ çàðóá³æíèìè ôàõ³âöÿìè- À. В. Гàëñòîíîì, Р. Фàëü-
êîì, К. Мàêèíòîø, Р. Рîäæåñîì, Ф. Д. Сэíäñîì, Б, ×åðèôîì. Їõ äîðîáîê 
ñòîñóâàâñÿ þðèñäèêö³¿ М³æíàðîäíîãî êðèì³íàëüíîãî Сóäó ùîäî çëî÷èí³â 
ïðîòè ãëîáàëüíî¿ åêîëîã³÷íî¿ áåçïåêè, äîñë³äæåííÿ êàòåãîð³¿ «åêîöèä», ï³ä-
ñòàâ ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ çà ñêîєííÿ åêîöèäó. Îäíàê ïðîáëåìà 
íå âòðàòèëà àêòóàëüíîñò³ ó çâ’ÿçêó ³ç òðèâàþ÷èìè ìàñøòàáíèìè íåãàòèâíè-
ìè çì³íàìè åêîñèñòåì òà ïîðóøåííÿìè ð³âíîâàãè ïðèðîäíèõ ïðîöåñ³â, ÿê³ 
çàãðîæóþòü ãëîáàëüí³é åêîëîã³÷í³é áåçïåö³, ùî ñâ³ä÷èòü ïðî íååôåêòèâí³ñòü 
³ñíóþ÷èõ ì³æíàðîäíî- ïðàâîâèõ ìåõàí³çì³â ¿¿ çàáåçïå÷åííÿ. Вèçíàííÿ çëî-
÷èíó åêîöèäó ì³æíàðîäíèì çëî÷èíîì çäàòíå çì³íèòè ñèòóàö³þ íà êðàùó. 

Метою статті є äîñë³äæåííÿ çëî÷èíó åêîöèäó, ãåíåçèñó ö³є¿ êàòåãîð³¿, 
îçíàê, ì³ñöÿ â ñèñòåì³ ì³æíàðîäíèõ çëî÷èí³â. 

Виклад основного матеріалу Сòàòóò ì³æíàðîäíîãî êðèì³íàëüíîãî 
ñóäó ïåðåäáà÷àє â³äïîâ³äàëüí³ñòü çà âîєíí³ çëî÷èíè – óìèñíå â÷èíåííÿ 
íàïàäó, êîëè â³äîìî, ùî òàêèé íàïàä ñòàíå ïðè÷èíîþ âåëèêîãî, äîâãî-
ñòðîêîâîãî òà ñåðéîçíîãî çáèòêó íàâêîëèøíüîìó ïðèðîäíîìó ñåðåäîâèùó, 
ÿêèé áóäå ÿâíî íåñóì³ñíèé ç êîíêðåòíîþ òà ³ áåçïîñåðåäíüî î÷³êóâàíîþ 
çàãàëüíîþ â³éñüêîâîþ ïåðåâàãîþ [2]. 
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Сò. 55 Дîäàòêîâîãî ïðîòîêîëó I äî Жåíåâñüêèõ êîíâåíö³é, ùî ñòîñóєòü-
ñÿ çàõèñòó æåðòâ ì³æíàðîäíèõ îçáðîєíèõ êîíôë³êò³â, «Çàõèñò ïðèðîäíîãî 
ñåðåäîâèùà» ïðîãîëîøóє, ùî ïðè âåäåíí³ âîєííèõ ä³é ìàє áóòè âèÿâëåíà 
òóðáîòà ïðî çàõèñò ïðèðîäíîãî ñåðåäîâèùà â³ä øèðîêî¿, äîâãî÷àñíî¿ ³ ñåð-
éîçíî¿ øêîäè. Тàêèé çàõèñò âêëþ÷àє çàáîðîíó âèêîðèñòàííÿ ìåòîä³â àáî 
çàñîá³â âåäåííÿ â³éíè, ùî ìàþòü íà ìåò³ çàâäàòè àáî, ÿê ìîæíà î÷³êóâàòè, 
çàâäàäóòü òàêî¿ øêîäè ïðèðîäíîìó ñåðåäîâèùó é òèì ñàìèì çàâäàäóòü øêî-
äè çäîðîâ’þ àáî âèæèâàííþ íàñåëåííÿ [3]. Çàçíà÷èìî, ùî âñå öå îõîïëþє 
îêðåì³ âèïàäêè ñïðè÷èíåííÿ øêîäè äîâê³ëëþ ï³ä ÷àñ çáðîéíèõ êîíôë³êò³â 
òà íå є åôåêòèâíèì. Íåäèâíî, ùî íàðàç³ àêòóàë³çóâàëàñÿ ³äåÿ ðîçøèðåííÿ 
êîëà ì³æíàðîäíèõ çëî÷èí³â çà ðàõóíîê â³äíåñåííÿ äî òàêèõ çëî÷èíó «åêî-
öèä». Іäåÿ íå є íîâîþ. ЇЇ ïîÿâà ïîâ’ÿçàíà ç óñâ³äîìëåííÿì íàñë³äê³â â³éíè 
â Іíäîêèòà¿ 1964-1975 ð.ð. Ó çâ’ÿçêó ç öèì ñë³ä ïîãîäèòèñÿ ç Î. Бóòêåâè÷, 
ÿêà çàçíà÷àє, ùî âèîêðåìëþþ÷è íîâèé åòàï ó ðîçâèòêó ì³æíàðîäíîãî ïðà-
âà, â÷åí³ çìóøåí³ øóêàòè ôàêòîðè ôîðìóâàííÿ òîãî íîâîãî â ì³æíàðîäíî-
ìó ïðàâ³, ùî ä³éñíî ñâ³ä÷èòü ïðî ÿê³ñíî ³íøèé ïåð³îä â éîãî ³ñòîð³¿, ÷³òêî 
âèçíà÷èâøè, ÿê³ ÷èííèêè, ôàêòè ³ ïðîöåñè є ñâ³ä÷åííÿì ïî÷àòêó íîâîãî 
ïåð³îäó â éîãî ðîçâèòêó, à ÿê³ є çíà÷íèìè ³ñòîðè÷íèìè ïîä³ÿìè, ùî, âò³ì, 
íå çàïî÷àòêîâóþòü ñîáîþ íîâîãî ³ñòîðè÷íîãî òèïó öüîãî ïðàâà [4]. 

В³éíà â Іíäîêèòà¿ є ñàìå ò³єþ ïîä³єþ, ÿêà çàïî÷àòêóâàëà íîâèé åòàï 
ðîçâèòêó ì³æíàðîäíîãî ïðàâà íàâêîëèøíüîãî ñåðåäîâèùà òà íàäèõíóëà 
ïðîôåñîðà Àðòóðà В. Гàëñòîíà íà ðîçðîáêó ïðèíöèïîâî íîâîãî ìåõàí³çìó 
çàõèñòó äîâê³ëëÿ ï³ä ÷àñ çáðîéíèõ êîíôë³êò³â. Тåðì³í åêîöèä áóâ âïåðøå 
çàïðîïîíîâàíèé ôàõ³âöåì ó 1970 ð. ó äîïîâ³ä³ íà êîíôåðåíö³¿ «В³éíà òà 
íàö³îíàëüíà â³äïîâ³äàëüí³ñòü». Еêîöèä ÿê òåðì³í ïîçíà÷àâ ð³çí³ çàõîäè ñïó-
ñòîøåííÿ òà ðóéíóâàííÿ, ÿê³ ñïðÿìîâàí³ íà ïîøêîäæåííÿ àáî ðóéíóâàííÿ 
åêîëîã³¿ ãåîãðàô³÷íèõ ðàéîí³â òà ñïðè÷èíåííÿ øêîäè æèòòþ ëþäåé, òâàðèí 
òà ðîñëèí Ó 1972 ð. ïðåì’єð-ì³í³ñòð Шâåö³¿ Óëîô Пàëüìå ó ñâî¿é âñòóïí³é 
ïðîìîâ³ íà Сòîêãîëüìñüê³é êîíôåðåíö³¿ ÎÎÍ ç íàâêîëèøíüîãî ñåðåäîâèùà 
ï³äòðèìàâ ³äåþ òà íàçâàâ «åêîöèäîì» ïîä³¿, ùî â³äáóâàëèñÿ ï³ä ÷àñ â³éíè 
ó В’єòíàì³ [5]. Пðîòå â îô³ö³éíîìó ï³äñóìêîâîìó äîêóìåíò³ Сòîêãîëüìñüêî¿ 
êîíôåðåíö³¿ íå áóëî çãàäêè ïðî åêîöèä. 

Іäåÿ áóëà ðîçâèíóòà ïðîôåñîðîì Р. Фàëüêîì, ÿêèé íå ò³ëüêè ñôîðìó-
ëüîâàâ ïîíÿòòÿ «åêîöèä», àëå é çàïðîïîíóâàâ ïðèéíÿòè М³æíàðîäíó êîí-
âåíö³þ ïðî çëî÷èí åêîöèäó. Ó ñò. ІІ Пðîåêòó ïðîãîëîøóâàëîñÿ, ùî åêîöèä 
îçíà÷àє áóäü-ÿê³ ç òàêèõ ä³é, â÷èíåíèõ ç ìåòîþ ðóéíóâàííÿ àáî çíèùåííÿ, 
ïîâí³ñòþ àáî ÷àñòêîâî, åêîñèñòåìè ëþäèíè: (a) âèêîðèñòàííÿ çáðî¿ ìàñîâî-
ãî çíèùåííÿ, ÿäåðíî¿, áàêòåð³îëîã³÷íî¿, õ³ì³÷íî¿ ÷è ³íøî¿ ; b) âèêîðèñòàííÿ 
õ³ì³÷íèõ ãåðá³öèä³â äëÿ äåôîë³àö³¿ òà âèðóáóâàííÿ ïðèðîäíèõ ë³ñ³â ó â³é-
ñüêîâèõ ö³ëÿõ; (c) âèêîðèñòàííÿ áîìá ³ àðòèëåð³¿ â òàê³é ê³ëüêîñò³, ù³ëü-
íîñò³ àáî ðîçì³ð³, ùîá ïîã³ðøèòè ÿê³ñòü ґðóíòó àáî çá³ëüøèòè éìîâ³ðí³ñòü 
çàõâîðþâàíü, íåáåçïå÷íèõ äëÿ ëþäåé, òâàðèí àáî ñ³ëüñüêîãîñïîäàðñüêèõ 
êóëüòóð; (d) âèêîðèñòàííÿ áóëüäîçåðíîãî îáëàäíàííÿ äëÿ çíèùåííÿ âåëè-
êèõ ìàñèâ³â ë³ñó àáî ïîñ³âíèõ óã³äü ó â³éñüêîâèõ ö³ëÿõ; (e) âèêîðèñòàííÿ 
ìåòîä³â, ïðèçíà÷åíèõ äëÿ çá³ëüøåííÿ àáî çìåíøåííÿ ê³ëüêîñò³ îïàä³â àáî 
³íøî¿ çì³íè ïîãîäè ÿê çáðî¿ â³éíè; (f) íàñèëüíèöüêå âèëó÷åííÿ ëþäåé àáî 
òâàðèí ç ¿õ çâè÷íèõ ì³ñöü ïðîæèâàííÿ äëÿ ïðèñêîðåííÿ äîñÿãíåííÿ â³é-
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ñüêîâèõ àáî ïðîìèñëîâèõ ö³ëåé [6]. Кîíâåíö³ÿ íå áóëà ïðèéíÿòà, àëå ñàìà 
³äåÿ íå áóëà çàáóòà. Çàçíà÷èìî, ùî âàäîþ çàïðîïîíîâàíîãî ïðîåêòó є òå, 
ùî åêîöèä õàðàêòåðèçóâàâñÿ ÿê ñóòî âîєííèé çëî÷èí, õî÷à òàê³ ä³¿ ÿâëÿþòü 
íåáåçïåêó ³ ó ìèðíèé ÷àñ.

Çãîäîì ðîçãëÿäàëàñÿ ïðîïîçèö³ÿ ùîäî âêëþ÷åííÿ åêîöèäó äî Рèìñüêîãî 
ñòàòóòó М³æíàðîäíîãî êðèì³íàëüíîãî ñóäó (МКС) ïîðÿä ç ì³æíàðîäíèìè 
çëî÷èíàìè (ãåíîöèäó, çëî÷èíàìè ïðîòè ëþäñòâà, âîєííèìè çëî÷èíàìè), 
àëå òàêîæ íå îòðèìàëà ï³äòðèìêè [7].

Ó 2016 ðîö³ ðóéíóâàííÿ äîâê³ëëÿ, ïåðåäóñ³ì êë³ìàòè÷í³ çì³íè çìóñèëè 
МКС çðîáèòè çàÿâó, ùî â³í áðàòèìå äî óâàãè çëî÷èíè, ïîâ’ÿçàí³ ç «ðóé-
íóâàííÿì äîâê³ëëÿ», «åêñïëóàòàö³єþ ïðèðîäíèõ ðåñóðñ³â», «íåçàêîííèì 
â³ä÷óæåííÿì» çåìë³, òîùî â êîíòåêñò³ çëî÷èí³â ïðîòè ëþäÿíîñò³. Ó öüîìó 
êîíòåêñò³, ñë³ä âêàçàòè íà ñò. 7 Рèìñüêîãî ñòàòóòó «Çëî÷èíè ïðîòè ëþäÿ-
íîñò³» äî ÿêèõ, çîêðåìà â³äíîñèòüñÿ âèíèùåííÿ êîëè âîíî â³äáóâàþòüñÿ 
â ðàìêàõ øèðîêîìàñøòàáíîãî àáî ñèñòåìàòè÷íîãî íàïàäó íà áóäü-ÿêèõ 
öèâ³ëüíèõ îñ³á, ÿêùî òàêèé íàïàä çä³éñíþєòüñÿ ñâ³äîìî. Íà íàøó äóì-
êó «Вèíèùåííÿ» îõîïëþє ïîã³ðøåííÿ ÿêîñò³ íàâêîëèøíüîãî ïðèðîäíîãî 
ñåðåäîâèùà òà ïåðåòâîðåííÿ éîãî íà íåáåçïå÷íå, òîáòî òàêå, ùî ñòâî-
ðþє ðåàëüí³ çàãðîçè æèòòєâî âàæëèâèì ³íòåðåñàì ëþäèíè, çóìîâëåíèõ 
àíòðîïîãåííèìè ÷è ïðèðîäíèìè ÷èííèêàìè òà îçíà÷àє íàâìèñíå ñòâîðåí-
íÿ óìîâ æèòòÿ, ðîçðàõîâàíèõ íà òå, ùîá çíèùèòè ÷àñòèíó íàñåëåííÿ [8]. 
Тàêèé ï³äõ³ä íå ñïðèÿòèìå âèð³øåííþ ïðîáëåìè, îñê³ëüêè áàçóєòüñÿ íà 
çàñòàð³ëîìó àíòðîïîöåíòðè÷íîìó ï³äõîä³ òà íå áåðå äî óâàãè âëàñíó ö³í-
í³ñòü ïðèðîäè, ÷àñòèíîþ ÿêî¿ ïîñòàє ëþäñòâî [9]. Íàäàííÿ ì³æíàðîäíîìó 
ïðàâó åêîöåíòðè÷íî¿ ñïðÿìîâàíîñò³ îçíà÷àє âèçíàííÿ ïð³îðèòåòó åêîëîã³÷-
íèõ ³íòåðåñ³â íàä åêîíîì³÷íèìè, ùî ö³ëêîì â³äïîâ³äàє âèìîç³ åêîëîã³çàö³¿ 
ïðàâîâîãî ³ ãîñïîäàðñüêîãî ìåõàí³çìó, ÿêà âèçíàєòüñÿ â ñó÷àñíîñò³ îñíîâ-
íîþ òåíäåíö³єþ ñóñï³ëüíîãî òà åêîíîì³÷íîãî ðîçâèòêó [11]. 

Іíòåíñèô³êàö³ÿ ðîáîòè â öüîìó íàïðÿìêó íà ì³æíàðîäíîìó ð³âí³ ïîâ’ÿçà-
íà ç ³í³ö³àòèâîþ îñòð³âíèõ äåðæàâ Вàíóàòó, Мàëüä³â òà Сàìîà, ÿê³ ó 2019 ð. 
çàêëèêàëè Àñàìáëåþ äåðæàâ-ó÷àñíèöü МКС âèçíàòè çëî÷èí åêîöèäó [12]. 

Пðîðèâ â³äáóâñÿ ó ëèñòîïàä³ 2020 ðîêó êîëè ôîíäîì «Сòîï åêîöèä» 
áóëà ñòâîðåíà íåçàëåæíà åêñïåðòíà ãðóïà ç ïðàâîâîãî âèçíà÷åííÿ åêî-
öèäó [13] ó ñêëàä³ äâàíàäöÿòè ôàõ³âö³â ç êðèì³íàëüíîãî, åêîëîã³÷íîãî 
òà êë³ìàòè÷íîãî ïðàâà ç óñüîãî ñâ³òó. Рåçóëüòàòîì ðîáîòè íåçàëåæíî¿ 
ãðóïè ñòàëà ï³äãîòîâêà ïðîïîçèö³¿ ùîäî âèçíà÷åííÿ çëî÷èíó «åêîöèäó» 
[14]. В³í áàçóâàòèìåòüñÿ íà ³ñíóþ÷îìó âîєííîìó çëî÷èí³, â³äîáðàæàþ-
÷è ïðè öüîìó òîé ôàêò, ùî íà ñüîãîäí³øí³é äåíü ñåðéîçíà åêîëîã³÷íà 
øêîäà çàâäàєòüñÿ ³ â ìèðíèé ÷àñ. Дîñÿãíåííÿ äîìîâëåíîñò³ ïðî çëî-
÷èí åêîöèäó ïîêðàùèòü çàõèñò íàâêîëèøíüîãî ñåðåäîâèùà òà ñòâîðèòü 
åôåêòèâíó ïðàâîâó áàçó äëÿ íàøîãî ñï³ëüíîãî ìàéáóòíüîãî íà ñï³ëüí³é 
ïëàíåò³. 

Кîì³ñ³ÿ ðåêîìåíäóâàëà äîäàòè íîâèé ï³äïóíêò (e) äî ñòàòò³ 5, ïàðàãðàôó 
1 Рèìñüêîãî ñòàòóòó. Сòàòòþ 5 ïðîïîíóєòüñÿ ôîðìóëþâàòè òàêèì ÷èíîì: 

Þðèñäèêö³ÿ Сóäó îáìåæóєòüñÿ ñåðéîçíèìè çëî÷èíàìè, ùî âèêëèêàþòü 
çàíåïîêîєííÿ âñüîãî ñâ³òîâîãî ñï³âòîâàðèñòâà. Ó â³äïîâ³äíîñò³ äî Сòàòóòó 
Сóä ìàє þðèñäèêö³þ ùîäî òàêèõ çëî÷èí³â:
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a) çëî÷èí ãåíîöèäó; b) çëî÷èíè ïðîòè ëþäÿíîñò³; c) âîєíí³ çëî÷èíè; 
d çëî÷èíè àãðåñ³¿; å) çëî÷èí åêîöèäó.

Тàêîæ åêñïåðòíà ãðóïà çàïðîïîíóâàëà äîïîâíèòè Сòàòóò М³æíàðîäíîãî 
êðèì³íàëüíîãî ñóäó ñòàòòåþ 8 ter, äå íàäàëà ïîíÿòòÿ åêîöèäó: «Еêîöèä» 
îçíà÷àє íåçàêîíí³ àáî áåçãëóçä³ ä³¿, â÷èíåí³ ç óñâ³äîìëåííÿì, ùî ³ñíóє 
çíà÷íà éìîâ³ðí³ñòü ñåðéîçíîãî òà øèðîêîãî ÷è äîâãîòðèâàëîãî çáèòêó 
íàâêîëèøíüîìó ñåðåäîâèùó âèêëèêàíà òàêèìè ä³ÿìè. Çàçíà÷èìî, ùî òåð-
ì³í «åêîöèä» ó øèðîêîìó ðîçóì³íí³ îçíà÷àє ìàñîâå ïîøêîäæåííÿ òà ðóé-
íóâàííÿ åêîñèñòåì, ùî ïðèçâîäèòü äî øêîäè ïðèðîä³, ÿêà є äî ñåðéîçíîþ, 
øèðîêî ïîøèðåíîþ àáî äîâãîòðèâàëîþ.

Çëî÷èí åêîöèäó ñë³ä â³äð³çíÿòè â³ä çëî÷èíó á³îöèäó. Б³îöèä âèçíà÷àєòü-
ñÿ ÿê íàâìèñíå ³ ìàñîâå çíèùåííÿ ëþäåé òà ³íøèõ æèâèõ ³ñòîò, æèâî¿ ïðè-
ðîäè, æèâèõ îðãàí³çì³â, á³îñôåðè çà äîïîìîãîþ çáðî¿ ìàñîâîãî çíèùåííÿ 
ç ìåòîþ äîñÿãíåííÿ âîєííî¿ ïåðåâàãè íàä ïðîòèâíèêîì ³ ïåðåìîãè ó çáðîé-
íîìó êîíôë³êò³. Íà â³äì³íó â³ä åêîöèäó, ââàæàþòü Я. М. Жóêîðñüêà òà 
Л.М Дðàí÷óê, â³í є ñïðÿìîâàíèì íå ïðîòè íàâêîëèøíüîãî ïðèðîäíîãî 
ñåðåäîâèùà, à áåçïîñåðåäíüî ïðîòè ëþäèíè òà çä³éñíþєòüñÿ çà äîïîìîãîþ 
çáðî¿ ìàñîâîãî çíèùåííÿ [15].

Íà íàøó äóìêó á³îöèä, ÿê ì³æíàðîäíèé çëî÷èí, ïîâí³ñòþ îõîïëþєòüñÿ 
ñò. 8 Сòàòóòó МКС. Б³îöèä є âîєííèì çëî÷èíîì òà ÿâëÿє ñîáîþ óìèñíå 
ñêîєííÿ íàïàäó, êîëè òàêèé є ïðè÷èíîþ øèðîêî¿, äîâãîñòðîêîâî¿ òà ñåð-
éîçíî¿ øêîäè íàâêîëèøíüîìó ïðèðîäíîìó ñåðåäîâèùó, ùî є íåâ³äïîâ³ä-
íèì êîíêðåòí³é î÷³êóâàí³é çàãàëüí³é âîєíí³é ïåðåâàç³. Пðåäìåòîì á³îöèäó 
є æèòòÿ òà çäîðîâ’ÿ ëþäåé, ÿê³ ñòðàæäàþòü â ðåçóëüòàò³ ïîã³ðøåííÿ ÿêîñò³ 
íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà. 

Çëî÷èí åêîöèäó, ÿê áóäü – ÿêèé ì³æíàðîäíèé çëî÷èí ïîðóøóє ³íòåðåñè 
âñ³є¿ ñâ³òîâî¿ ñï³ëüíîòè ÿê єäèíîãî ö³ëîãî, çàãðîæóє ìèðó ³ áåçïåö³ ëþäñòâà 
³ øîêóє ñâ³äîì³ñòü ëþäñòâà[16]. Бåçïîñåðåäí³ì îá’єêòîì åêîöèäó ìè ââàæà-
єìî ì³æíàðîäíó åêîëîã³÷íó áåçïåêó1. Пðåäìåòîì çëî÷èíó åêîöèäó є íàâêî-
ëèøíє ñåðåäîâèùå. Пîÿñíþþ÷è öå ïîíÿòòÿ, åêñïåðòíà ãðóïà îáìåæóєòüñÿ 
ïðîñòèì ïåðåðàõóâàííÿì îêðåìèõ ïðèðîäíèõ îá’єêò³â òà íàäàє ïîÿñíåííÿ, 
ùî íàâêîëèøíє ñåðåäîâèùå –öå Çåìëÿ, ¿¿ á³îñôåðà, êð³îñôåðà, ë³òîñôåðà, 
ã³äðîñôåðà òà àòìîñôåðà, à òàêîæ êîñì³÷íèé ïðîñò³ð. Тàêå âèçíà÷åííÿ 
íå ìîæíà ââàæàòè äîñêîíàëèì. Àâòîðè ïðîåêòó âèçíà÷åííÿ, ï³äãîòîâëå-
íîãî Íåçàëåæíîþ ãðóïîþ åêñïåðò³â, îïóñêàþòü ó ñâîєìó âèçíà÷åíí³ ñëî-
âî «ïðèðîäíèé»2. І öå íåâèïàäêîâî. «Пðèðîäíå ñåðåäîâèùå» â³äð³çíÿєòüñÿ 
â³ä «íàâêîëèøíüîãî ñåðåäîâèùà. «Пðèðîäíèì ñåðåäîâèùåì» âèçíàєòüñÿ 
«ñèñòåìà íåðîçðèâíèõ âçàєìîçâ’ÿçê³â ì³æ æèâèìè îðãàí³çìàìè òà íàâêî-
ëèøí³ì íåîðãàí³÷íèì ñåðåäîâèùåì»[17]. 

Íà íàøó äóìêó ïîíÿòòÿ « íàâêîëèøíє ñåðåäîâèùå» âêëþ÷àє ïðèðîäí³ 
ðåñóðñè, ÿê àá³îòè÷í³, òàê ³ á³îòè÷í³, òàê³ ÿê ïîâ³òðÿ, âîäà, ґðóíò, ôàóíà 

1  Доцільно погодитися з Ю.А. Красновою яка вбачає, що правовий зміст концепції міжна-
родної екологічної безпеки полягає в прийнятті суб’єктами міжнародного права обов’язку утри-
муватися від будь-яких видів діяльності, які можуть загрожувати природному балансу екологіч-
них систем, живим і неживим елементам навколишнього середовища. 

2  Термін «природне середовище» використовується у міжнародно- правових актах, 
наприклад у Конвенцїї про заборону воєнного чи будь-якого іншого ворожого викори-
стання засобів впливу на природне середовище 1977 р. 
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òà ôëîðà à òàêîæ âçàєìîä³þ ì³æ öèìè ôàêòîðàìè òà õàðàêòåðí³ åñòå-
òè÷í³ àñïåêòè ëàíäøàôòó. Мè ïîãîäæóєìîñÿ ç ïðîïîçèö³єþ âêëþ÷èòè 
äî öüîãî ïîíÿòòÿ êîðèñòóâàííÿ ïðèðîäîþ â ñèëó ¿¿ ïðèðîäíî¿ êðàñè òà 
ïîâ’ÿçàíèõ ³ç íåþ ðåêðåàö³éíèõ óìîâ òà ìîæëèâîñòåé, à òàêîæ îá’єêòè 
ïðèðîäíî¿ ñïàäùèíè[17]. Íà íàøó äóìêó, äî ïðåäìåòó çëî÷èíó åêîöèäó 
ñë³ä òàêîæ â³äíîñèòè ïðåäìåòè çì³øàíîãî ïîõîäæåííÿ– ñòâîðåí³, òàê áè 
ìîâèòè, ó ñï³âðîá³òíèöòâ³ ëþäèíè òà ïðèðîäè – âîäîñõîâèùà, êàíàëè, ë³ñî-
â³ íàñàäæåííÿ, ïðèñòîñîâàí³ äî ïîòðåá ëþäèíè çì³íåí³ ëàíäøàôòè, áîòà-
í³÷í³, äåíäðîëîã³÷í³, çîîëîã³÷í³ ïàðêè. Ó ñóêóïíîñò³ âñå öå ñêëàäàє ñèñòå-
ìó íàâêîëèøíüîãî ñåðåäîâèùà3. Çàçíà÷èìî ùî ³ñíóє ³ øèðîêå âèçíà÷åííÿ 
íàâêîëèøíüîãî ñåðåäîâèùà, ÿêå çàñòîñîâóєòüñÿ ó Кîíâåíö³¿ ïðî îö³íêó 
âïëèâó íà íàâêîëèøíє ñåðåäîâèùå ó òðàíñêîðäîííîìó êîíòåêñò³. Ó ñò. 1 
Кîíâåíö³¿ ðîçøèôðîâóєòüñÿ âèçíà÷åííÿ «âïëèâ». Цåé òåðì³í î îçíà÷àє 
áóäü-ÿê³ íàñë³äêè çàïëàíîâàíî¿ ä³ÿëüíîñò³ äëÿ íàâêîëèøíüîãî ñåðåäîâèùà, 
âêëþ÷àþ÷è çäîðîâ’ÿ ³ áåçïåêó ëþäåé, ôëîðó, ôàóíó, ãðóíò, ïîâ³òðÿ, âîäó, 
êë³ìàò, ëàíäøàôò ; â³í îõîïëþє òàêîæ íàñë³äêè äëÿ êóëüòóðíî¿ ñïàäùèíè 
÷è ñîö³àëüíî- åêîíîì³÷íèõ óìîâ, ÿê³ є ðåçóëüòàòîì çì³íè öèõ ôàêòîð³â. 
Вèõîäÿ÷è ç öüîãî íàâêîëèøíє î ñåðåäîâèùå îõîïëþє ³ñòîðè÷í³ ïàì’ÿòêè 
òà ³íø³ ìàòåð³àëüí³ îá’єêòè, âçàєìîçâ’ÿçîê ì³æ öèìè ôàêòîðàìè, êóëüòóðíó 
ñïàäùèíó, áåçïåêó òà çäîðîâ’ÿ ëþäåé. 

Îá’єêòèâíîþ ñòîðîíîþ çëî÷èíó є â÷èíåííÿ ñâ³äîìèõ íåçàêîííèõ àáî 
áåçãëóçäèõ ä³é, ùî ç âèñîêîþ éìîâ³ðí³ñòþ ïðèçâåäóòü äî ñåðéîçíîãî òà 
øèðîêîãî ÷è äîâãîòðèâàëîãî çáèòêó íàâêîëèøíüîìó ñåðåäîâèùó.

«Бåçãëóçäèé» îçíà÷àє áåçðîçñóäíå íåõòóâàííÿ øêîäîþ, ÿêà áóëà á ÿâíî 
íàäì³ðíîþ ïî â³äíîøåííþ äî î÷³êóâàíèõ âèãîä. Пðîïîðö³éí³ñòü є çàãàëü-
íèì ïðèíöèïîì ì³æíàðîäíîãî ïðàâà. Пåâí³ ä³¿ âèçíàþòüñÿ ïðîïîðö³éíèìè 
³ ò³ëüêè â òîìó âèïàäêó, ÿêùî âîíè є äîñòàòí³ìè äëÿ äîñÿãíåííÿ ìåòè, àëå 
íå âèõîäÿòü çà ìåæ³ òîãî, ùî є íåîáõ³äíèì äëÿ äîñÿãíåííÿ îñòàííüî¿, àáî 
ÿê ñëóøíî â³äì³òèâ Т. Хàðòë³ âèáðàí³ çàñîáè, ùî çàáåçïå÷óþòü äîñÿãíåííÿ 
ìåòè, ³ øêîäà äëÿ òèõ, ÷è¿ ³íòåðåñè ïîðóøóþòüñÿ, ïîâèíí³ áóòè ïðîïîðö³é-
íèìè îòðèìàíîìó â ïóáë³÷íèõ ³íòåðåñàõ ïîçèòèâíîìó ðåçóëüòàòó [18, 161].

Пîä³áí³ êðèòåð³¿ ïðîïîðö³éíîñò³ çóñòð³÷àþòüñÿ ó Рèìñüêîìó ñòàòóò³, 
çîêðåìà ó ñò. 8(2)(b)(iv), â ÿê³é â ÿêîñò³ âîєííîãî çëî÷èíó ïåðåäáà÷åíî 
óìèñíå â÷èíåííÿ íàïàäó, êîëè â³äîìî, ùî òàêèé íàïàä ñòàíå ïðè÷èíîþ 
çíà÷íîãî, äîâãîñòðîêîâîãî òà ñåðéîçíîãî çáèòêó íàâêîëèøíüîìó ïðèðîä-
íîìó ñåðåäîâèùó, ÿêèé áóäå ÿâíî íåñóì³ñíèé ç êîíêðåòíîþ áåçïîñåðåäíüî 
î÷³êóâàíîþ âîєííîþ ïåðåâàãîþ [2]. Çà àíàëîã³єþ, «áåçãëóçäèé» îçíà÷àє 
íåõòóâàííÿ øêîäîþ, ÿêà áóëà á ÿâíî íàäì³ðíîþ ïî â³äíîøåííþ äî î÷³êó-
âàíèõ ñîö³àëüíèõ òà åêîíîì³÷íèõ âèãîä. 

Щîäî êðèòåð³þ «íåçàêîíí³ ä³¿», åêñïåðòíà ãðóïà ï³äêðåñëþє, ùî ì³æ-
íàðîäíå åêîëîã³÷íå ïðàâî ì³ñòèòü â³äíîñíî íåáàãàòî àáñîëþòíèõ çàáîðîí 
³ çàëèøàє äåðæàâàì îñíîâíó ÷àñòèíó ðîáîòè ç âèçíà÷åííÿ çëî÷èííèõ 
ä³ÿíü íà íàö³îíàëüíîìó ð³âí³ ÷åðåç íàö³îíàëüí³ çàêîíè. Íèçêà äåðæàâ êðè-

3  Таке розуміння предмету охорони не суперечить екоцентричному підходу, адже людина 
постає об’єктом охорони як біологічний організм, як компонент екосистем, який потребує пев-
них параметрів навколишнього природного середовища, які характеризуються як екологічно 
безпечні.



51Сурілова О. О. М³æíàðîäíà â³äïîâ³äàëüí³ñòü çà çëî÷èí åêîöèäó

ì³íàë³çóâàëà çëî÷èí åêîöèäó. Мè ââàæàєìî äîö³ëüíèì (çà àíàëîã³єþ ç³ 
ñò. 441ККÓ) ââàæàòè çëî÷èííèì ìàñîâå çíèùåííÿ ðîñëèííîãî àáî òâàðèí-
íîãî ñâ³òó, îòðóєííÿ àòìîñôåðè àáî âîäíèõ ðåñóðñ³â, à òàêîæ â÷èíåííÿ 
³íøèõ ä³é, ùî ìîæóòü ñïðè÷èíèòè åêîëîã³÷íó êàòàñòðîôó 4[20]. 

Сêëàä çëî÷èíó åêîöèäó є ôîðìàëüíèì. Çëî÷èí є çàê³í÷åíèì ç ìîìåíòó 
ñòâîðåííÿ íåáåçïå÷íî¿ ñèòóàö³¿, à íå äîñÿãíåííÿ ðåçóëüòàòó. Цå â÷èíåííÿ 
ä³é ç óñâ³äîìëåííÿì çíà÷íî¿ éìîâ³ðíîñò³ òîãî, ùî âîíè çäàòí³ ïðèçâåñòè äî 
íàñòàííÿ ñåðéîçíî¿, øèðîêîìàñøòàáíî¿ ÷è äîâãîòðèâàëî¿ øêîäè. 

Ç îá’єêòèâíî¿ ñòîðîíè çëî÷èí ìîæå ïðîÿâèòèñÿ ó òàêèõ ôîðìàõ: ìàñî-
âå ïîøêîäæåííÿ òà ðóéíóâàííÿ åêîñèñòåì øëÿõîì ìàñîâîãî çíèùåííÿ 
ðîñëèííîãî àáî òâàðèííîãî ñâ³òó àáî ïîøèðåííÿì åï³çîîò³é òà åï³ô³òîò³é; 
çàáðóäíåííÿ àáî çàñì³÷åííÿ àòìîñôåðè, âîäíèõ ðåñóðñ³â, ґðóíò³â, íåâèêî-
íàííÿ âèìîã ùîäî îõîðîíè íàäð; â÷èíåííÿ ³íøèõ ä³é, ùî ìîæóòü ñïðè-
÷èíèòè åêîëîã³÷íó êàòàñòðîôó. Щîäî õàðàêòåðó åêîëîã³÷íî¿ øêîäè, ÿêà 
âèñòóïàє îçíàêîþ åêîöèäó, òî åêñïåðòíà ãðóïà íå íàäàє ¿¿ âñåîñÿæíî¿ 
õàðàêòåðèñòèêè, çàçíà÷àþ÷è ùî âîíà ìàє áóòè ñåðéîçíîþ, ïîøèðåíîþ, 
äîâãîñòðîêîâîþ. 

«Сåðéîçíà» øêîäà îçíà÷àє ñåðéîçí³ íåñïðèÿòëèâ³ çì³íè, ïîðóøåííÿ 
àáî øêîäó áóäü-ÿêîìó åëåìåíòó íàâêîëèøíüîãî ñåðåäîâèùà, âêëþ÷àþ÷è 
ñåðéîçíèé âïëèâ íà æèòòÿ ëþäåé àáî ïðèðîäí³, êóëüòóðí³ ÷è åêîíîì³÷í³ 
ðåñóðñè; «Пîøèðåíà» îçíà÷àє øêîäó, ÿêà ïîøèðþєòüñÿ çà ìåæ³ îáìåæå-
íî¿ ãåîãðàô³÷íî¿ òåðèòîð³¿, àáî є òðàíñêîðäîííîþ, àáî ïîâí³ñòþ çà÷³ïàє 
åêîñèñòåìè, àáî çíà÷íó ê³ëüê³ñòü ëþäåé; «Дîâãîñòðîêîâà» îçíà÷àє øêî-
äó, ÿêà є íåçâîðîòíîþ àáî íå ìîæå áóòè â³äøêîäîâàíà øëÿõîì ïðèðîä-
íîãî â³äíîâëåííÿ ïðîòÿãîì ðîçóìíîãî ïåð³îäó ÷àñó. Мè íàãîëîøóєìî íà 
õàðàêòåðèñòèö³ íàñë³äê³â ÿê åêîëîã³÷íî¿ êàòàñòðîôè, ùî îçíà÷àє îñîáëèâî 
òÿæê³ íàñë³äêè, ÿê³ ïîâèíí³ âèçíà÷àòèñÿ â êîæíîìó êîíêðåòíîìó âèïàäêó 
ç óðàõóâàííÿì ïåâíèõ êðèòåð³¿â, íàïðèêëàä íåçâîðîòíîãî õàðàêòåðó çì³í 
â åêîñèñòåìàõ àáî çíà÷íîãî ïåð³îäó ÷àñó, íåîáõ³äíîãî äëÿ â³äíîâëåííÿ 
åêîëîã³÷íèõ ñèñòåì; çíà÷íîãî ðîçì³ðó òåðèòîð³é, ùî çà÷åïëåí³ àáî òðàí-
ñêîðäîííîãî õàðàêòåðó øêîäè, òîùî. Ц³ õàðàêòåðèñòèêè øêîäè є îö³íî÷-
íèìè, òàêèìè ùî íå ìàþòü ÷³òêèõ îçíàê. Тîìó äëÿ ïðàâèëüíî¿ êâàë³ô³êàö³¿ 
çëî÷èíó åêîöèäó íåîáõ³äíèì є â³äîáðàæåííÿ â ïðàâîçàñòîñîâíèõ àêòàõ 
êîíêðåòíèõ îáñòàâèí îá’єêòèâíîãî õàðàêòåðó, ÿê³ äàþòü ìîæëèâ³ñòü ¿õ 
ïðàâèëüíîãî òðàêòóâàííÿ.

Вíåñåííÿ çì³í äî Рèìñüêîãî ñòàòóòó ì³æíàðîäíîãî êðèì³íàëüíîãî ñóäó 
íå â³äáóäåòüñÿ øâèäêî, îñê³ëüêè ïîòðåáóє âàãîìîãî íàóêîâî- òåîðåòè÷íîãî 
àíàë³çó òà îáґðóíòóâàííÿ. Кð³ì òîãî ñàìà ïðîöåäóðà âíåñåííÿ çì³í äî ñòà-
òóòó М³æíàðîäíîãî êðèì³íàëüíîãî ñóäó є äîñèòü ñêëàäíîþ òà òðèâàëîþ. 

Вèçíàííÿ åêîöèäó ÿê ÿâèùà òà ïðàâîâî¿ êàòåãîð³¿ â³äáóëîñÿ âíàñë³äîê 
àíàë³çó íåãàòèâíèõ åêîëîã³÷íèõ íàñë³äê³â â³éñüêîâèõ ä³é ó П³âäåííî-ñõ³ä-
í³é Àç³¿. Кàòàë³çàòîðîì âêëþ÷åííÿ åêîöèäó äî þðèñäèêö³¿ МКС ìàþòü ñòà-

4  Еêîëîã³÷íà êàòàñòðîôà, ÿê çàçíà÷åíî ó Вåëèê³é óêðà¿íñüê³é åíöèêëîïåä³¿ – íåãàòèâíà 
çì³íà åêîëîã³÷íî¿ ð³âíîâàãè äî ñòàíó çíèêíåííÿ óìîâ ³ñíóâàííÿ æèâîãî îðãàí³çìó, ïîïóëÿ-
ö³¿, âèäó, á³îñôåðè. Çäåá³ëüøîãî øâèäêà, ðóéí³âíà, íåçâîðîòíà ïîä³ÿ, ïîâ’ÿçàíà ç íàíåñåí-
íÿì øêîäè åêîñèñòåìàì ³ á³îëîã³÷íîìó ð³çíîìàí³òòþ, ùî ñóïðîâîäæóєòüñÿ çàãèáåëëþ á³î-
òè (âêëþ÷íî ç ëþäüìè).
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òè ÷èñëåíí³ åêîëîã³÷í³ çëî÷èíè Рîñ³éñüêî¿ ôåäåðàö³¿ ñêîєí³ â Óêðà¿í³, ÿê³ 
ó ñóêóïíîñò³ õàðàêòåðèçóþòüñÿ ÿê «åêîöèä». Íà ê³íåöü òðàâíÿ 2022 ð. 
â Óêðà¿í³ çàô³êñîâàíî 254 âèïàäê³â åêîöèäó. Çíèùåíî 1500 åêîñèñòåì. 
30 â³äñîòê³â çàïîâ³äíèõ òåðèòîð³é – îá’єêò³â âñåñâ³òíüî¿ ïðèðîäíî¿ ñïàä-
ùèíè îïèíèëèñÿ ï³ä çàãðîçîþ çíèùåííÿ. Цå, çîêðåìà – 14 Рàìñàðñüêèõ 
îá’єêò³â ïëîùåþ 397,7 òèñ. ãà, áëèçüêî 200 òåðèòîð³é Сìàðàãäîâî¿ ìåðåæ³ 
ïëîùåþ 2,9 ìëí ãà òà á³îñôåðí³ çàïîâ³äíèêè [21]. Вïëèâ íà íàâêîëèøíє 
ñåðåäîâèùå âêëþ÷àє âèêèä òîêñè÷íèõ ìàòåð³àë³â ó ïîâ³òðÿ, âîäó òà ґðóíò 
³ç çðóéíîâàíèõ áóä³âåëü òà ñèñòåì ñàí³òàð³¿, òðóáîïðîâîä³â òà ïîøêîäæå-
íèõ ïðîìèñëîâèõ îá’єêò³â, òàêèõ ÿê ì³ñöÿ çáåð³ãàííÿ ïàëèâà òà õ³ì³êàò³â. 
Рîñ³ÿ àòàêóє óêðà¿íñüê³ äàìáè ã³äðîåëåêòðîñòàíö³é, äàìáè õâîñòîñõîâèù 
òîêñè÷íèõ â³äõîä³â øàõò ³ ì³ñöÿ çáåð³ãàííÿ íåáåçïå÷íèõ â³äõîä³â [22]. 
Ç ìåòîþ ô³êñàö³¿ òà óïîðÿäêóâàííÿ ³íôîðìàö³¿ ùîäî íàíåñåíèõ íàâêîëèø-
íüîìó ïðèðîäíîìó ñåðåäîâèùó çáèòê³â âíàñë³äîê âòîðãíåííÿ Рîñ³éñüêî¿ 
Фåäåðàö³¿ íà òåðèòîð³þ Óêðà¿íè äëÿ â³äøêîäóâàííÿ çàïîä³ÿíèõ çáèòê³â ïðè 
Дåðæàâí³é åêîëîã³÷í³é ³íñïåêö³¿ Óêðà¿íè 1 áåðåçíÿ 2022 ðîêó ñòâîðåíî 
òà ïðàöþє Îïåðàòèâíèé øòàá äëÿ ôîðìóâàííÿ єäèíîãî ðåєñòðó çáèòê³â 
[23]. І õî÷à çàðàç íå éäåòüñÿ ïðî â³äïîâ³äàëüí³ñòü Рîñ³éñüêî¿ ôåäåðàö³¿ çà 
åêîöèä, ïðàâîîõîðîíí³ îðãàíè Óêðà¿íè ìàþòü ðîáèòè âñå â³ä íèõ çàëåæíå 
äëÿ ïðèòÿãíåííÿ îñ³á áåçïîñåðåäíüî âèííèõ ó ñêîєíí³ çëî÷èíó åêîöèäó äî 
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ñò. 441 КК Óêðà¿íè. Цå ïîñèëèòü ïîçèö³þ 
Óêðà¿íè ó ì³æíàðîäíèõ ñóäàõ, îñê³ëüêè Рîñ³éñüêà ôåäåðàö³ÿ ïîðóøóє ÷èñ-
ëåíí³ ì³æíàðîäí³ óãîäè ùîäî çàõèñòó äîâê³ëëÿ, ñòîðîíîþ ÿêèõ âèñòóïàє. 
Кð³ì òîãî, â áåðåçí³ 2022ð. ð. ïðîêóðîð М³æíàðîäíîãî êðèì³íàëüíîãî ñóäó 
ðîçïî÷àâ ðîçñë³äóâàííÿ çëî÷èíó ãåíîöèäó, âîєííèõ çëî÷èí³â òà çëî÷èí³â 
ïðîòè ëþäÿíîñò³ â Óêðà¿í³ ñêîєíèõ íà áóäü-ÿê³é ÷àñòèí³ òåðèòîð³¿ Óêðà¿íè 
áóäü-ÿêîþ îñîáîþ ç 21 ëèñòîïàäà 2013 ðîêó [24]. Вáà÷àєòüñÿ, ùî ðîçñë³-
äóâàííÿ ìàє îõîïëþâàòè çëî÷èíè ïðîòè íàâêîëèøíüîãî ñåðåäîâèùà â êîí-
òåêñò³ âîєííèõ çëî÷èí³â. 

Висновки. Сåðåä çíàíèõ ôàõ³âö³â â ãàëóç³ ì³æíàðîäíîãî ïðàâà íàáóâàє 
ï³äòðèìêè âèçíàííÿ çëî÷èíó åêîöèäó íàéòÿæ÷èì ì³æíàðîäíèì çëî÷èíîì 
ùî ðóéíóє ì³æíàðîäíó åêîëîã³÷íó áåçïåêó òà ñòâîðþє ðèçèêè äëÿ ñàìîãî 
³ñíóâàííÿ ëþäñòâà. Дîïîâíåííÿ Рèìñüêîãî ñòàòóòó М³æíàðîäíîãî êðèì³-
íàëüíîãî ñóäó çëî÷èíîì åêîöèäó çíàõîäèòüñÿ ó ðóñë³ ïðîöåñó âñåîñÿæ-
íî¿ åêîëîã³çàö³¿ ì³æíàðîäíîãî ïðàâà â³äïîâ³äíî ïðèíöèïó åêîöåíòðèçìó. 
Ç ìåòîþ âèçíà÷åííÿ ïðàâîâîãî ìåõàí³çìó äëÿ öüîãî ôîíäîì «Сòîï åêîöèä» 
áóëà ñòâîðåíà íåçàëåæíà åêñïåðòíà ãðóïà ç ïðàâîâîãî âèçíà÷åííÿ åêîöè-
äó, ÿêà ï³äãîòóâàëà ïðîïîçèö³¿ ùîäî ðîçøèðåííÿ þðèñäèêö³¿ М³æíàðîäíîãî 
êðèì³íàëüíîãî ñóäó. Íà íàøó äóìêó, ïðîïîçèö³ÿ çàñëóãîâóє ï³äòðèìêè, 
îäíàê äîðîáîê åêñïåðòíî¿ ãðóïè ïîòðåáóє âäîñêîíàëåííÿ. Тàê, íà íàøó 
äóìêó, åêîöèä ìîæå çä³éñíþâàòèñÿ íå ò³ëüêè óìèñíî, àëå é íåîáåðåæ-
íî. Çì³íè ïîòðåáóþòü ÷àñó, îäíàê çàâäÿêè çóñèëëÿì ñâ³òîâî¿ íàóêîâî¿ òà 
ïðàâíè÷î¿ ñï³ëüíîòè ðàíî ÷è ï³çíî öå â³äáóäåòüñÿ. Сïðèÿòèìóòü âèð³øåí-
íþ ïèòàííÿ ÷èñëåíí³ çëî÷èíè ïðîòè íàâêîëèøíüîãî ñåðåäîâèùà â÷èíåí³ 
Рîñ³éñüêîþ ôåäåðàö³єþ â Óêðà¿í³, ÿê³ ì³ñòÿòü îçíàêè åêîöèäó. В’єòíàìñüêà 
â³éíà, âèêîðèñòàííÿ çàñîá³â âïëèâó íà íàâêîëèøíє ñåðåäîâèùå òà óñâ³-
äîìëåííÿ íàñë³äê³â öüîãî äëÿ åêîñèñòåì ïðèçâåëè äî ââåäåííÿ ó íàóêîâèé 
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îá³ã òåðì³íó «åêîöèä» òà ñïðîá çàïðîâàäæåííÿ ìåõàí³çìó çàõèñòó äîâê³ëëÿ 
ï³ä ÷àñ çáðîéíèõ êîíôë³êò³â. Àãðåñ³ÿ Рîñ³¿ ïðîòè Óêðà¿íè òà ¿¿ íàñë³äêè äëÿ 
åêîñèñòåì ñòàíå ò³єþ ïîä³єþ ÿêà ïðèçâåäå äî ñóòòєâèõ ÿê³ñíèõ çì³í âñüî-
ãî ì³æíàðîäíîãî ïðàâà. Мè ìàєìî íà óâàç³ íå ò³ëüêè âíåñåííÿ ïîëîæåíü 
ùîäî çëî÷èíó åêîöèäó äî Рèìñüêîãî Сòàòóòó М³æíàðîäíîãî êðèì³íàëüíîãî 
ñóäó, àëå ³ ïðîíèêíåííÿ ïðèíöèïó åêîöåíòðèçìó ó ñèñòåìó ì³æíàðîäíîãî 
ïðàâà. 
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Анотація
Сурілова О. О. Міжнародна відповідальність за злочин екоциду. – Сòàòòÿ.
Îäíèì ç åëåìåíò³â ñòâîðåííÿ ä³єâîãî ì³æíàðîäíî-ïðàâîâîãî ìåõàí³çìó îõîðîíè íàâêî-

ëèøíüîãî ñåðåäîâèùà є ïîñèëåííÿ â³äïîâ³äàëüíîñò³ çà ä³ÿëüí³ñòü, ÿêà íåãàòèâíî âïëèâàє íà 
ñòàí äîâê³ëëÿ. Сòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ åêîöèäó, ÿê ì³æíàðîäíîãî çëî÷èíó. Мåòîþ 
ñòàòò³ є äîñë³äæåííÿ ãåíåçè ö³є¿ êàòåãîð³¿, îçíàê òà ì³ñöÿ åêîöèäó â ñèñòåì³ ì³æíàðîäíèõ 
çëî÷èí³â. Ç’ÿñîâàíî, ùî òåðì³í «åêîöèä» áóâ ââåäåíèé ó íàóêîâèé îá³ã â ðåçóëüòàò³ óñâ³-
äîìëåííÿ íàñë³äê³â В’єòíàìñüêî¿ â³éíè 1964-1975 ð.ð., à ñïðèÿòèìóòü âêëþ÷åííþ åêîöèäó 
äî þðèñäèêö³¿ МКС ÷èñëåíí³ åêîëîã³÷í³ çëî÷èíè Рîñ³éñüêî¿ ôåäåðàö³¿ ï³ä ÷àñ çáðîéíîãî 
êîíôë³êòó â Óêðà¿í³, ÿê³ ó ñóêóïíîñò³ õàðàêòåðèçóþòüñÿ ÿê «åêîöèä». Йäåòüñÿ íå ïðîñòî 
ïðî äîïîâíåííÿ Рèìñüêîãî ñòàòóòó М³æíàðîäíîãî êðèì³íàëüíîãî ñóäó íîâèì ì³æíàðîäíèì 
çëî÷èíîì åêîöèäó, à ïðî çì³íó ï³äõîä³â äî ì³æíàðîäíîãî ïðàâà òà íàäàííÿ éîìó åêîöåí-
òðè÷íî¿ ñïðÿìîâàíîñò³. Ó ñòàòò³ õàðàêòåðèçóєòüñÿ ñêëàä çëî÷èíó åêîöèäó, éîãî ñï³ââ³ä-
íîøåííÿ ç³ çëî÷èíîì á³îöèäó. Бóëî çðîáëåíî âèñíîâîê, ùî çëî÷èí á³îöèäó є âîєííèì 
çëî÷èíîì òà ï³äïàäàє ï³ä þðèñäèêö³þ МКС, â òîé ÷àñ ÿê çëî÷èí åêîöèäó є ñàìîñò³éíèì 
ì³æíàðîäíèì çëî÷èíîì, ÿêèé ìîæå áóòè ñêîєíèì íå ò³ëüêè ï³ä ÷àñ çáðîéíîãî êîíôë³êòó, 
àëå ³ â ìèðíèé ÷àñ. Ó ñòàòò³ ïðîàíàë³çîâàíèé äîðîáîê íåçàëåæíî¿ åêñïåðòíî¿ ãðóïè ç ïðà-
âîâîãî âèçíà÷åííÿ åêîöèäó ôîíäó «Сòîï åêîöèä». Íàãîëîøóєòüñÿ íà òîìó, ùî ä³ÿëüí³ñòü 
ÍЕГ ñòâîðèëà ï³äґðóíòÿ âèçíàííÿ åêîöèäó â ÿêîñò³ ï’ÿòîãî ì³æíàðîäíîãî çëî÷èíó òà ñôîð-
ìóëüîâàí³ ïðîïîçèö³¿ ùîäî âäîñêîíàëåííÿ öüîãî ïîíÿòòÿ. Вèçíàííÿ ì³æíàðîäíîãî çëî÷èíó 
åêîöèäó є íåîáõ³äíèì åëåìåíòîì çàáåçïå÷åííÿ ì³æíàðîäíî¿ åêîëîã³÷íî¿ áåçïåêè. 

Ключові слова: åêîöèä; М³æíàðîäíèé êðèì³íàëüíèé ñóä; íàâêîëèøíє ñåðåäîâèùå; åêî-
ëîã³÷íà øêîäà; åêîñèñòåìà.

Summary
Surilova O. O. International responsibility for the crime of ecocide. – Article.
One aspect of developing an effective international legal mechanism for environmental pro-

tection is increasing accountability for activities that harm the environment. The article investi-
gates ecocide as an international crime. The purpose of this article is to investigate the origins 
of this category, as well as the signs and place of ecocide in the international criminal system. 
It was discovered that the term “ecocide” was introduced into scientific circulation as a result 
of awareness of the consequences of the Vietnam War of 1964-1975, and this will contribute 
to the inclusion of the ecocide in the jurisdiction of the ICC numerous environmental crimes 
committed by the Russian Federation during the armed conflict in Ukraine. collectively referred 
to as “ecocide” It is not simply a matter of adding a new international crime of ecocide to the 
Rome Statute of the International Criminal Court, but of changing approaches to international 
law and giving it an ecocentric focus. The article describes the components of the crime of eco-
cide and its relationship to the crime of biocide. It was determined that biocide is a war crime 
and is subject to the jurisdiction of the ICC, whereas ecocide is an independent international 
crime that can be committed not only during armed conflict but also during peacetime. The 
article examines the work of the Stop Ecocide Foundation’s independent expert group on the 
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legal definition of ecocide. It is emphasized that the NEG’s activities laid the groundwork for 
the recognition of ecocide as the fifth international crime and developed proposals to improve 
this concept. Recognizing ecocide is a necessary component of ensuring international environ-
mental security.

Key words: ecocide; International Criminal Court; environment; environmental damage; 
ecosystem.
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ВИКОНАННЯ РІШЕНЬ ЄВРОПЕЙСЬКОГО СУДУ  
З ПРАВ ЛЮДИНИ В ЗАРУБІЖНИХ КРАЇНАХ 

Вступ. Сòàíîâëåííÿ Óêðà¿íè ÿê ïðàâîâî¿ äåìîêðàòè÷íî¿ äåðæàâè â³ä-
áóâàєòüñÿ â òðàíñôîðìàö³éíèõ óìîâàõ, ùî ïðèçâîäèòü äî ÿê³ñíèõ çì³í 
ïðàâîâî¿ ñèñòåìè. Дåìîêðàòè÷í³ ïåðåòâîðåííÿ, ùî â³äáóëèñÿ â íàø³é êðà-
¿í³, ñó÷àñí³ ãëîáàë³çàö³éí³ ïðîöåñè, êóðñ íà ïðîâåäåííÿ êîíñòèòóö³éíî¿ òà 
ïîë³òè÷íî¿ ðåôîðì îáóìîâèëè ïåðåãëÿä òðàäèö³éíèõ óÿâëåíü þðèäè÷íî¿ 
íàóêè ïðî ïðàâî ³ éîãî äæåðåëà, ó òîìó ÷èñë³ äæåðåëà òàêî¿ ãàëóç³, ÿê 
êðèì³íàëüíå ïðàâî. Тîìó, â þðèäè÷í³é ë³òåðàòóð³ âñå á³ëüøå óâàãè ïðèä³-
ëÿєòüñÿ êðèì³íàëüíîìó ïðàâó, ðîçãëÿäó éîãî ñêëàäîâèõ åëåìåíò³â, îäíàê 
ïðîáëåìà éîãî äæåðåë çàëèøàєòüñÿ äîñë³äæåíîþ äîñèòü ïîâåðõîâî.

Вèñîêà äèíàì³÷í³ñòü òà ³íòåíñèâí³ñòü ïîë³òè÷íèõ ³ ñîö³àëüíî-åêîíîì³÷-
íèõ ïðîöåñ³â ó ñóñï³ëüñòâ³ é äåðæàâ³ ïîòðåáóþòü ïåðåîñìèñëåííÿ áàãàòüîõ 
òåîðåòè÷íèõ ³ ïðàêòè÷íèõ ðîçðîáîê ïðàâîâî¿ íàóêè, ó òîìó ÷èñë³ â³äíîñ-
íî êðèì³íàëüíîãî ïðàâà. Ó çâ’ÿçêó ç öèì àêòóàëüíèì âèäàєòüñÿ ðîçãëÿä 
ð³øåíü Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ÿê äæåðåëà ìàòåð³àëüíîãî êðè-
ì³íàëüíîãî ïðàâà â çàðóá³æíèõ êðà¿íàõ. Îñê³ëüêè Óêðà¿íà ÿê àêòèâíèé 
ó÷àñíèê ãëîáàë³çàö³éíèõ ñâ³òîâèõ ïðîöåñ³â ôîðìóє äîêòðèíó ó íîâîìó 
öèâ³ë³çàö³éíîìó âèì³ð³, òî âèäàєòüñÿ àêòóàëüíèì äîñë³äæåííÿ çàðóáiæíîãî 
äîñâiäó âïðîâàäæåííÿ ñóäîâîãî ïðåöåäåíòó â ñèñòåì³ äæåðåë êðèì³íàëüíî-
ãî ïðàâà. Тàêå çàïîçè÷åííÿ ³äåàëüíî¿ ìîäåë³, áåçóìîâíî, ïîçèòèâíî âïëèíå 
íà ïðîöåñ ïîáóäîâè ïðàâîâî¿ ñèñòåìè â Óêðà¿í³. 

Стан дослідження. В þðèäè÷í³é ë³òåðàòóð³ ïèòàííÿì äæåðåë êðè-
ì³íàëüíîãî ïðàâà ïðèñâÿòèëè ñâî¿ ïðàö³ П.П. Àíäðóøêî, М.І. Бàæàíîâ, 
І. В. Бàñêîâ, Є. В. Бëàãîâ, Я. М. Бðàéí³í, À. І. Бîáèëєâ, В. М. Гàëê³í, 
Л. Д. Гàóõìàí, І. Я. Гîíòàð, À. Е. Жàë³íñüêèé, В.П. Кîíÿõ³í, Î.В. Кó÷åð, 
Д.В. Кóõíþê, Î.Î. Íàâðîöüêèé, À.В. Íàóìîâ, К.В. Îáðàæèєâ, М.І. Пàíîâ, 
Î.І. Рàðîã, À. С. Сîõ³êÿí, Є.В. Фåñåíêî, М.І. Хàâðîíþê, С. В. Хèëþê, 
À.С. Шëÿïî÷í³êîâ, Г.Ф. Шåðøåíåâè÷ òà ³íø³. Їõ ðîáîòè çàêëàëè ôóí-
äàìåíò ñó÷àñíîãî ðîçóì³ííÿ äæåðåë êðèì³íàëüíîãî ïðàâà. Îäíàê íåçâà-
æàþ÷è íà äîñë³äæåííÿ â ñó÷àñí³é â³ò÷èçíÿí³é þðèäè÷í³é íàóö³ òåîð³¿ 
äæåðåë, íå âèêëèêàє ñóìí³âó, ùî öÿ ñêëàäíà òà äèíàì³÷íà êàòåãîð³ÿ 
є àêòóàëüíîþ äëÿ ðîçðîáêè ïîãëèáëåíèõ íàóêîâèõ êîíöåïö³é. Рàçîì 
ç òèì áàãàòî ïîëîæåíü ðîçðîáëÿëîñÿ â ïåð³îä ïàíóâàííÿ ðàäÿíñüêî¿ ñèñ-
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òåìè ïðàâà òà â³äïîâ³äíèõ ¿é íàóêîâèõ êîíöåïö³é, îêðåì³ ç ÿêèõ ñüîãîäí³ 
ðîçãëÿäàþòüñÿ ñóïåðå÷ëèâî, òà äåÿê³ ïèòàííÿ çàëèøàþòüñÿ â³äêðèòèìè 
äëÿ äèñêóñ³é.

Àêòóàëüí³ñòü äîñë³äæåííÿ çàðóá³æíîãî äîñâ³äó âèêîíàííÿ ð³øåíü Єâðî-
ïåéñüêîãî Сóäó ç ïðàâ ëþäèíè ïîñèëþєòüñÿ ç íåäîñòàòí³ñòþ òåîðåòè÷-
íî¿ ðîçðîáëåíîñò³, ³ñíóâàííÿì çíà÷íî¿ ê³ëüêîñò³ äèñêóñ³éíèõ òåîðåòè÷-
íèõ ³ ïðàêòè÷íèõ ïèòàíü ùîäî óäîñêîíàëåííÿ ïðàâîçàñòîñîâíî¿ ïðàêòèêè 
â Óêðà¿íè. 

Мета цієї статті ïîëÿãàє â êîìïëåêñíîìó íàóêîâîìó àíàë³ç³ ð³øåíü 
Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ÿê äæåðåëà ìàòåð³àëüíîãî êðèì³íàëü-
íîãî ïðàâà çàðóá³æíèõ êðà¿í òà äîñë³äæåííÿ, íàóêîâîìó äîñë³äæåíí³ çàðó-
á³æíîãî äîñâ³äó âèêîíàííÿ ð³øåíü Єâðîïåéñüêîãî Сóäó ç ïðàâ ëþäèíè.

Основні результати. Єâðîïåéñüêèé Сóä ç ïðàâ ëþäèíè (äàë³ – ЄСПЛ) 
є ì³æíàðîäíîþ єâðîïåéñüêîþ ñóäîâîþ ³íñòàíö³єþ, ùî ðîçãëÿäàє ³íäèâ³äó-
àëüí³ ÷è êîëåêòèâí³ ñêàðãè â³ä ãðîìàäÿí äåðæàâ-ó÷àñíèöü Кîíâåíö³¿ ïðî 
çàõèñò ïðàâ òà îñíîâîïîëîæíèõ ñâîáîä (äàë³ – Кîíâåíö³ÿ). Мåòîþ ä³ÿëü-
íîñò³ ì³æíàðîäíî¿ ñóäîâî¿ ³íñòàíö³¿ є çàáåçïå÷åííÿ âåðõîâåíñòâà ïðàâà, 
çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè øëÿõîì ³ âñòàíîâëåííÿ ñïðàâåäëèâèõ êîì-
ïåíñàö³é. Р³øåííÿ ЄСПЛ ìàþòü ïðåöåäåíòíèé õàðàêòåð; âññ³ îñòàòî÷í³ 
ïîñòàíîâè Єâðîïåéñüêîãî Сóäó ìàþòü îáîâ’ÿçêîâó ñèëó äëÿ äåðæàâ-â³äïî-
â³äà÷³â, ÿê³ çã³äíî ç³ ñò. 46 Кîíâåíö³¿ çîáîâ’ÿçóþòüñÿ âèêîíóâàòè ¿õ. Тàêîæ 
ñë³ä çàçíà÷èòè, ùî ð³øåííÿ ЄСПЛ є îáîâ’ÿçêîâèìè äëÿ âèêîíàííÿ íå ëèøå 
äëÿ ó÷àñíèê³â êîíêðåòíîãî ïðîöåñó, à é äëÿ âñ³õ äåðæàâ, ÿê³ ðàòèô³êóâàëè 
Кîíâåíö³þ [1, ñ. 57].

Сë³ä çàóâàæèòè, ùî â êîæí³é ç äåðæàâ-ó÷àñíèöü Кîíâåíö³¿ â³äì³ííèé 
ïðîöåñ ðåàë³çàö³¿ ð³øåíü ЄСПЛ, ÿêèé õàðàêòåðèçóєòüñÿ ïåâíèìè îñîáëè-
âîñòÿìè.

В ñâîþ ÷åðãó, â Óêðà¿í³ çàêîíîäàâ÷î âðåãóëüîâàíî âëàñíèé îñîáëèâèé 
ìåõàí³çì âèêîíàííÿ ð³øåíü Єâðîñóäó, îäíàê ïðàãíåííÿ íàøî¿ êðà¿íè äî 
єâðîïåéñüêî¿ ³íòåãðàö³¿ çóìîâëþє âèâ÷åííÿ òà àíàë³ç çàðóá³æíîãî äîñâ³äó 
ç öüîãî ïèòàííÿ, à îñîáëèâî êðà¿í, ùî âõîäÿòü äî Єâðîïåéñüêîãî Сîþçó. Íà 
íàø ïîãëÿä, ö³êàâèì òà àêòóàëüíèì є äîñâ³ä êðà¿í ùîäî ÿêèõ îðãàíè Рàäè 
Єâðîïè âèçíàþòü çàäîâ³ëüíèì ñòàí âèêîíàííÿ ð³øåíü ЄСПЛ [1, ñ. 57].

Сïðÿìîâàí³ñòü þðèäè÷íî¿ ñèëè ð³øåííÿ ЄСПЛ íà äåðæàâó – ó÷àñíèöþ 
Кîíâåíö³¿ є óçãîäæåíîþ ç ïðèíöèïàìè ì³æíàðîäíîãî ïóáë³÷íîãî ïðàâà. 
Ó ïðèíöèï³, Кîíâåíö³ÿ çàéìàє íåéòðàëüíó ïîçèö³þ ñòîñîâíî íàö³îíàëüíèõ 
ïðàâîâèõ ñèñòåì ³, íà â³äì³íó â³ä ïðàâà íàäíàö³îíàëüíî¿ îðãàí³çàö³¿, íå ïðè-
çíà÷åíà äëÿ áåçïîñåðåäíüîãî âòðó÷àííÿ â íàö³îíàëüíó ïðàâîâó ñèñòåìó. 
Бåçïîñåðåäíüî Кîíâåíö³єþ íå ïåðåäáà÷åíî âíóòð³øí³õ ìåõàí³çì³â çàáåçïå-
÷åííÿ ñâîє¿ þðèäè÷íî¿ ñèëè. Їõ â³äïîâ³äíî ñòâîðþþòü òà ðåàë³çóþòü ñàì³ 
äåðæàâè-ó÷àñíèö³. Мåõàí³çìè ³íòåãðàö³¿ ïîëîæåíü Кîíâåíö³¿ â ïðàâîâ³ ñèñ-
òåìè ð³çíèõ äåðæàâ õàðàêòåðèçóþòüñÿ íåîäíàêîâ³ñòþ. 

Тåîðåòè÷íî ³ñíóє éìîâ³ðí³ñòü ïðîòèð³÷ ì³æ ïîëîæåííÿìè Кîíâåíö³¿ òà 
êðèì³íàëüíî-ïðàâîâèìè íîðìàìè íàö³îíàëüíîãî çàêîíîäàâñòâà. Пðîáëåìà 
çàïîá³ãàííÿ íàäàííþ Кîíâåíö³єþ äîäàòêîâèõ ïðàâ äåðæàâàì, íå ïåðåäáà-
÷åíèì Кîíâåíö³єþ, ìîæå âèíèêíóòè â òèõ ñôåðàõ, äå ïðàâà ð³çíèõ ñòîð³í 
ñòèêàþòüñÿ òàêèì ÷èíîì, ùî ðîçøèðåííÿ ïðàâ îäí³є¿ ç íèõ ïðèçâîäèòü äî 
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îáìåæåííÿ ïðàâ ³íøîãî, àáî ÿêùî öå ñóïåðå÷èòü êðèì³íàëüíî-ïðàâîâèì 
íîðìàì íàö³îíàëüíî¿ êîíñòèòóö³¿.

Ó áóäü-ÿê³é ïðàâîâ³é ñèñòåì³, ÿêà íàäàє ì³æíàðîäíîìó ïðàâó ñòàòóñ, 
íèæ÷èé çà ñòàòóñ íàö³îíàëüíî¿ êîíñòèòóö³¿, îñòàííÿ ìàòèìå ïð³îðèòåò 
ïåðåä ì³æíàðîäíèì ïðàâîì, ÿêùî ¿õí³ íîðìè íå óçãîäæóþòüñÿ. Цå – ç ïîçè-
ö³¿ íàö³îíàëüíîãî ïðàâà. Ç ïîçèö³¿ ì³æíàðîäíîãî ïðàâà íàö³îíàëüí³ ñóäè, 
ÿê³ ó ðàç³ ðîçá³æíîñò³ ì³æ íîðìàìè êîíñòèòóö³¿ òà ïîëîæåííÿìè ì³æíà-
ðîäíî¿ óãîäè íàäàþòü ïð³îðèòåò êîíñòèòóö³¿, ïîðóøóþòü îäíî÷àñíî íîðìè 
ì³æíàðîäíîãî ïðàâà. Ó ðàç³ âèíèêíåííÿ êîíôë³êòó ì³æ íîðìàìè Кîíâåíö³¿ 
òà íàö³îíàëüíî¿ êîíñòèòóö³¿ ì³æíàðîäíå ïðàâî âèìàãàє, ùîá êîíñòèòóö³ÿ 
â³äïîâ³äàëà Кîíâåíö³¿. Іíàêøå âèíèêàє êîíôë³êò ì³æ äâîìà ïðàâîïîðÿäêà-
ìè, äëÿ ÿêîãî ñüîãîäí³ íå ³ñíóє ïðàâèëüíîãî ð³øåííÿ [2, ñ. 218].

Щîäî ïîáóäîâè ñèñòåìè äæåðåë êðèì³íàëüíîãî ïðàâà òà ì³ñöÿ â ö³é ñèñ-
òåì³ ð³øåíü ЄСПЛ â Óêðà¿í³, îñîáëèâó óâàãó ïðèâåðòàє äîñâ³ä îðãàí³çàö³¿ 
äæåðåë êðèì³íàëüíîãî ïðàâà Í³ìå÷÷èíè òà Фðàíö³¿, ÿê äåðæàâ, áëèçüêî¿ 
äî Óêðà¿íè ó ãåîãðàô³÷íîìó ³ â ãåîïîë³òè÷íîìó ïëàí³, à òàêîæ ó ïðàâîâîìó 
â³äíîøåíí³. Цå âèðàæåíî, ïåðåäóñ³ì, ó ñõîæîñò³ ñòðóêòóðè ïðàâà, ðîçóì³í-
í³ ïðàâîâî¿ íîðìè, ñèñòåìè äæåðåë ïðàâà. Îêð³ì öüîãî, Фðàíö³ÿ є ÷ëåíîì 
Єâðîïåéñüêîãî Сîþçó, äî ÿêîãî ïðàãíå óâ³éòè é Óêðà¿íà, ³ öå çóìîâëþє 
âðàõóâàííÿ ì³æíàðîäíèõ, çîêðåìà єâðîïåéñüêèõ ïðèêëàä³â ôóíêö³îíóâàí-
íÿ ñóäîâèõ ñèñòåì çàðóá³æíèõ êðà¿í.

Дîñâ³ä Í³ìå÷÷èíè ïîêàçóє, ùî, â³ääàþ÷è ïð³îðèòåò ïðèíöèïàì íàö³î-
íàëüíî¿ ïðàâîâî¿ ñèñòåìè, íåîáõ³äíî ðîçóì³òè, ùî êîæíà ãàëóçü ïðàâà ìàє 
ñâî¿ ïðèíöèïè, ó òîìó ÷èñë³ ùîäî ðåàë³çàö³¿ òà ðîçì³ùåííÿ íîðì ³ çàñíî-
âàíèõ íà íèõ ð³øåíü ì³æíàðîäíîãî ïðàâà. Íå âòðà÷àþ÷è ñâîє¿ ñïåöèô³êè, 
ì³æíàðîäíå ïðàâî ä³є â³äïîâ³äíî äî ö³ëåé ³ ïðèíöèï³â çàêëàäåíî¿ â íüîãî 
íàö³îíàëüíî¿ ïðàâîâî¿ ñèñòåìè. Íå ìîæíà ñòâåðäæóâàòè, ùî íîðìè ì³æíà-
ðîäíîãî ïðàâà çàéìàþòü îêðåìå ì³ñöå â íîðìàòèâíîìó îôîðìëåíí³ ïðàâî-
âî¿ ñèñòåìè.

П³äâèùåííÿ åôåêòèâíîñò³ òà ðåçóëüòàòèâíîñò³ ì³æíàðîäíîãî ïðàâà 
ïîâ’ÿçàíå ç ðîçâèòêîì ì³æíàðîäíèõ ³ âíóòð³øí³õ ìåõàí³çì³â éîãî çàñòîñó-
âàííÿ, à òàêîæ ç äîáðîâ³ëüíèì ñàìîîáìåæåííÿì äåðæàâàìè ïåâíèõ ñóâå-
ðåííèõ ïðàâ ó çàãàëüíèõ ³íòåðåñàõ ëþäñòâà. Вïëèâ ïðîöåñó ³íòåðíàö³îíà-
ë³çàö³¿ ñóñï³ëüíîãî æèòòÿ íà ïðàâîâ³ ñèñòåìè ð³çíèõ êðà¿í ïðèçâîäèòü äî 
ïîãëèáëåííÿ âçàєìîä³¿ ïðàâîâèõ ñèñòåì.

В þðèäè÷í³é ë³òåðàòóð³ ³ñíóє äóìêà ïðî âèçíàííÿ îáîâ’ÿçêîâèõ ïðèí-
öèï³â ³ íîðì ì³æíàðîäíîãî ïðàâà ëèøå ó ðàç³ ¿õ ³ìïëåìåíòàö³¿ (ëåã³òèìàö³¿ 
â ò³é ÷è ³íø³é ôîðì³) ó íàö³îíàëüíå ïðàâî. Ó öüîìó âèïàäêó þðèäè÷íà ñèëà 
ïðèíöèï³â ³ íîðì ì³æíàðîäíîãî ïðàâà áóäå çàëåæàòè, ñåðåä ³íøîãî, â³ä 
þðèäè÷íî¿ ñèëè àêòó, ÿêèé îô³ö³éíî âèçíàє ¿õ îáîâ’ÿçêîâ³ñòü [2, ñ. 218]. 

Çíà÷åííÿ ³ ì³ñöå ïðåöåäåíòíî¿ ïðàêòèêè Єâðîïåéñüêîãî Сóäó âèçíà÷à-
þòüñÿ ñòàòóñîì Кîíâåíö³¿. В³äïîâ³äíî äî ñòàòò³ 32 Кîíâåíö³¿ þðèñäèêö³ÿ 
Єâðîïåéñüêîãî Сóäó ïîøèðþєòüñÿ íà âñ³ ïèòàííÿ, ÿê³ ñòîñóþòüñÿ ðîç’ÿñ-
íåííÿ ³ çàñòîñóâàííÿ ïîëîæåíü Кîíâåíö³¿ òà â³äïîâ³äíèõ ïðîòîêîë³â äî 
íå¿, ÿê³ ïåðåäàþòüñÿ íà éîãî ðîçãëÿä. Яêùî ìàє ì³ñöå ôàêò ïîðóøåííÿ 
Кîíâåíö³¿ â³äïîâ³äí³ íîðèàòèâíî-ïðàâîâ³ äîêóìåíòè ïîâèíí³ ñêàñîâóâàòèñÿ 
÷è îô³ö³éíî ðîç’ÿñíþâàòèñÿ ç ïîçèö³é ð³øåííÿ Єâðîïåéñüêîãî Сóäó; ïîðó-
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øåííÿ Кîíâåíö³¿, âèçíàíå òðèâàþ÷èì ïîâèííå ïðèïèíèòèñÿ, à ñòàíîâèùå 
äî âèçíàííÿ ïîðóøåííÿ, çà ìîæëèâîñò³, â³äíîâëþâàòèñÿ [2, ñ. 218]. 

Ó ðîìàíî-ãåðìàíñüê³é ïðàâîâ³é ñèñòåì³ ìîòèâóâàëüí³ ïîçèö³¿ Єâðî-
ïåéñüêîãî Сóäó ïîâèíí³ çàéìàòè ì³ñöå ïîðó÷ ³ç çàêîíîì, â àíãëîñàêñîí-
ñüê³é – ïîðó÷ ³ç ïðåöåäåíòîì íàéâèùî¿ ñèëè, à òàì, äå äîêòðèíà âèñòóïàє 
îñíîâíèì äæåðåëîì êðèì³íàëüíîãî ïðàâà, – ïðèð³âíþâàòèñÿ äî äîêòðèíè. 
Б³ëüø³ñòü êðà¿í Єâðîïè íàëåæàòü äî ðîìàíî-ãåðìàíñüêî¿ ïðàâîâî¿ ñèñòåìè, 
òîìó ïðàêòèêà ЄСПЛ ó öèõ êðà¿íàõ є òëóìà÷åííÿì íîðì òà âèîêðåìëåííÿ 
íàéâàæëèâ³øèõ ïîëîæåíü Кîíâåíö³¿, ôàêòè÷íî âîíà є äæåðåëîì òëóìà-
÷åííÿ Кîíâåíö³¿. Ó çâ’ÿçêó ç òèì, ùî íàö³îíàëüí³ ïðàâîâ³ ñèñòåìè çáëèæó-
þòüñÿ, ñòàþòü á³ëüø ³íòåðíàö³îíàë³çîâàí³, âàæëèâ³ñòü âèêîíàííÿ ð³øåíü 
Єâðîïåéñüêîãî Сóäó ïîâèíí³ âèñóâàòèñÿ íà ïåðøèé ïëàí. Ó ñüîãîäåíí³ 
äîñèòü âèïåðåäæåíî âèçíàâàòè ð³øåííÿ Єâðîïåéñüêîãî Сóäó ÷àñòèíîþ 
íàö³îíàëüíîãî ïðàâà; á³ëüø ïðàâèëüíî âèêîðèñòóâóâàòè ôîðìóëó «âõîäÿòü 
ó ïðàâîâó ñèñòåìó» äëÿ òàêîãî âèçíà÷åííÿ. Вîäíî÷àñ â³äñóòí³ çàïåðå÷åí-
íÿ ç ïðèâîäó òîãî, ùî ñàìà Кîíâåíö³ÿ є ÷àñòèíîþ íàö³îíàëüíîãî çàêîíî-
äàâñòâà. Ó òàêîìó ðàç³ íå âèçíà÷àþòüñÿ îñîáëèâîñò³ ñèñòåì íàö³îíàëüíî-
ãî ³ ì³æíàðîäíîãî ïðàâà, à, íàâïàêè, â³äáóâàєòüñÿ ïîøóê ¿õ îïòèìàëüíî¿ 
âçàєìîä³¿ â íàö³îíàëüí³é ñèñòåì³ ïðàâîâîãî ðåãóëþâàííÿ. Пðàâîì³ðí³ñòü 
³ âèêîíàííÿ ð³øåíü Єâðîïåéñüêîãî Сóäó â íàö³îíàëüí³é ïðàâîâ³é ñèñòåì³ 
çàëåæèòü â³ä îðãàí³â, ÿê³ óêëàäàþòü ³ ðàòèô³êóþòü â³äïîâ³äíèé äîãîâ³ð. Àëå 
є äåðæàâè, â ÿêèõ ñóäîâ³ îðãàíè ôóíêö³îíóþòü íåçàëåæíî â³ä âèêîíàâ÷î¿ 
òà çàêîíîäàâ÷î¿ âëàäè. Вèêîíàííÿ ð³øåíü Єâðîïåéñüêîãî Сóäó â òàêèõ 
äåðæàâàõ âèçíà÷àєòüñÿ ñóäîâîþ âëàäîþ [2, ñ. 219]. 

Ó á³ëüøîñò³ єâðîïåéñüêèõ êðà¿í âèêîíàííÿ ð³øåíü ЄСПЛ çä³éñíþєòüñÿ, 
ÿê ïðàâèëî, íà ï³äñòàâ³ çàêîí³â, ÿê³ ðåãóëþþòü çàãàëüí³ ïðîöåäóðè âèêî-
íàííÿ ð³øåíü íàö³îíàëüíèõ ñóä³â, çà äîïîìîãîþ çàñòîñóâàííÿ àíàëîã³é ÷è 
çàãàëüíîïðàâîâèõ ïðèíöèï³â. 

В³äïîâ³äíî äî Кîíâåíö³¿, ä³ÿëüí³ñòü Єâðîïåéñüêîãî Сóäó ÿê êîíòðîëü-
íîãî ìåõàí³çìó íîñèòü âèêëþ÷íî ñóáñèä³àðíèé õàðàêòåð, à ñàìå ñèñòåìó 
çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè. Îñíîâíà â³äïîâ³äàëüí³ñòü çà ¿õ ãàðàíòó-
âàííÿ ïîêëàäàєòüñÿ íà íàö³îíàëüí³ ïðàâîâ³ ñèñòåìè. Сòàòòÿ 1 Кîíâåíö³¿ 
íàãîëîøóє íà òîìó, ùî ñàìå äåðæàâè-ó÷àñíèö³ çîáîâ’ÿçàí³ çàáåçïå÷óâàòè 
ïðàâà ³ ñâîáîäè, ÿê³ ïåðåäáà÷åí³ ö³єþ Кîíâåíö³єþ, êîæíîìó, õòî ïåðåáóâàє 
ï³ä ¿õíüîþ þðèñäèêö³єþ [3]. В³äïîâ³äíî äî öüîãî, äåðæàâè âçàãàë³ âîëîä³-
þòü øèðîêîþ «ñâîáîäîþ ðîçñóäó» ó âèáîð³ çàñîá³â ³ ñïîñîá³â âèð³øåííÿ 
ïðàâîâèõ ïèòàíü, ïîâ’ÿçàíèõ ç³ çä³éñíåííÿì ³ çàõèñòîì ïðàâ ³ ñâîáîä, ÿê³ 
ïåðåáóâàþòü ï³ä îõîðîíîþ Кîíâåíö³¿. Цÿ îáñòàâèíà íåîäíîðàçîâî ï³äêðåñ-
ëþâàëàñÿ ñàìèì Єâðîïåéñüêèì Сóäîì. 

Тàêîæ çàñëóãîâóє óâàãè ïèòàííÿ þðèäè÷íî¿ ñèëè ð³øåíü ЄСПЛ, âèíå-
ñåíèõ ùîäî ³íîçåìíèõ äåðæàâ. Тåðì³í «ð³øåííÿ» âæèâàєòüñÿ â³äíîñíî äî 
Óêðà¿íè â ñòàòò³ 1 Çàêîíó Óêðà¿íè «Пðî âèêîíàííÿ ð³øåíü Єâðîïåéñüêîãî 
ñóäó ç ïðàâ ëþäèíè». Ó ð³øåííÿõ ЄСПЛ ùîäî Óêðà¿íè є äâ³ ñêëàäîâ³ – 
ìàòåð³àëüíèé àñïåêò (ñïðàâåäëèâà êîìïåíñàö³ÿ ïîòåðï³ëîìó) òà çàõîäè 
çàãàëüíîãî õàðàêòåðó (íàïðèêëàä, óíåñòè çì³íè äî çàêîíîäàâñòâà). 

Дåÿê³ â÷åí³ ñõèëüí³ ââàæàòè, ùî äëÿ æîäíî¿ ³íøî¿ äåðæàâè, êð³ì äåð-
æàâè-â³äïîâ³äà÷à, ð³øåííÿ Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè íå ìàþòü 
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îáîâ’ÿçêîâîãî õàðàêòåðó. Íà ïðèêëàä, Гîëîâà Єâðîïåéñüêîãî ñóäó ç ïðàâ 
ëþäèíè ó â³äñòàâö³ Ж.-П. Кîñòà íà îäí³é ³ç êîíôåðåíö³é çàçíà÷èâ: «Р³øåí-
íÿ Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ìàþòü ëèøå â³äíîñíó ñèëó res 
judicata, à íå erga omnes, … ÷åðåç ùî äåðæàâè, ÿêèõ íå òîðêàєòüñÿ ïðÿìî 
òå ÷è ³íøå ð³øåííÿ, íå çîáîâ’ÿçàíí³ éîìó â³äïîâ³äàòè». Пðîòå ó ñâîєìó 
âèñòóï³ ïàí Ж.-П. Кîñòà ïðèâ³â ïðèêëàäè, êîëè ÷åðåç ³ãíîðóâàííÿ ð³øåíü, 
ïðèéíÿòèõ ùîäî ³íîçåìíèõ êðà¿í, äåðæàâà çãîäîì ñàìà ñòàâàëà â³äïîâ³-
äà÷åì â àíàëîã³÷í³é ñïðàâ³. Íà ñüîãîäí³ âñå á³ëüøå äåðæàâ çàñòîñîâóþòü 
ïðàêòèêó ãîðèçîíòàëüíîãî çàñòîñóâàííÿ ð³øåíü Єâðîïåéñüêîãî ñóäó ç ïðàâ 
ëþäèíè: äåðæàâè, ùîäî ÿêèõ íå áóëî âèíåñåíî ð³øåííÿ, âèð³øóþòü ñàìî-
ñò³éíî ðåôîðìóâàòè òà ïðèñòîñîâóâàòè ñâîє çàêîíîäàâñòâî â³äïîâ³äíî äî 
íàÿâíî¿ ïðàêòèêè Сóäó [4, ñ. 76]. 

Пðîòå, íà ñüîãîäí³øí³é äåíü íåâðàõóâàííÿ ³íîçåìíî¿ ñóäîâî¿ ïðàêòèêè 
ЄСПЛ äåðæàâàìè ï³ä ÷àñ âèêîíàííÿ ì³æíàö³îíàëüíîãî ïðàâîñóääÿ ïðèçâå-
ëî äî âåëèêî¿ ê³ëüêîñò³ òîòîæí³õ ñêàðã, ïîäàíèõ ñàìå ïðîòè öèõ äåðæàâ. 
Цå ñóòòєâî âïëèâàє íà ïåðåâàíòàæåííÿ ðîáîòè ЄСПЛ òà â³äïîâ³äíî òÿãíå 
çà ñîáîþ çíà÷í³ ìàòåð³àëüí³ çáèòêè. 

ЄСПЛ íåîäíîðàçîâî âèñëîâëþâàâ ç ïðèâîäó öüîãî çàóâàæåííÿ ï³ä ÷àñ 
âèð³øåííÿ êîíêðåòíèõ ñïðàâ. В ñïðàâ³ «Îïóç ïðîòè Тóðå÷÷èíè» (Opuz v. 
Turkey) ЄСПЛ âêàçàâ íà íåîáõ³äí³ñòü áðàòè äî óâàãè éîãî âèñíîâêè íàâ³òü 
â ð³øåííÿõ ùîäî ³íøèõ äåðæàâ-ó÷àñíèöü: «… âðàõîâóþ÷è, ùî Сóä íàäàє 
îñòàòî÷íå àâòîðèòåòíå ðîç’ÿíåííÿ ïðàâ ³ ñâîáîä, âèçíà÷åíèõ ó ðîçä³ë³ 1 
Кîíâåíö³¿, Сóä ðîçãëÿíå, ÷è ïðèéíÿëè íàö³îíàëüí³ îðãàíè âëàäè â äîñòàò-
í³é ì³ð³ ïðèíöèïè, ùî âèïëèâàþòü ³ç éîãî ð³øåíü ç àíàëîã³÷íèõ ïèòàíü, 
íàâ³òü ÿêùî âîíè ñòîñóþòüñÿ ³íøèõ äåðæàâ» [4, ñ. 76]. 

Ó ñïðàâ³ «Рàíöåâ ïðîòè Рîñ³¿ òà К³ïðó» (Rantsev v. Cyprus and Russia) ñóä 
íàãàäàâ, ùî ìåòà éîãî ð³øåíü, îêð³ì âèð³øåííÿ êîíêðåòíî¿ ñïðàâè, ïîëÿãàє 
â ðîç’ÿñíåíí³, óòâåðäæåíí³ òà ðîçâèòêó ïðàâèë, âñòàíîâëåíèõ Кîíâåíö³єþ 
äëÿ ï³äâèùåííÿ çàãàëüíèõ ñòàíäàðò³â çàõèñòó ïðàâ ëþäèíè òà ïîøèðåííÿ 
ïðàêòèêè ïîâàãè äî ïðàâ ëþäèíè â äåðæàâàõ-ó÷àñíèöÿõ [4, ñ. 76]. 

Îòæå, òóò ìîâà éäå ïðî erga omnes åôåêò ñóäîâèõ ð³øåíü Єâðîïåéñüêî-
ãî ñóäó ç ïðàâ ëþäèíè, òîáòî ïîøèðåííÿ ð³øåíü íà íåâèçíà÷åíå êîëî îñ³á 
òà ïðàâîâ³äíîñèí, âêëþ÷àþ÷è ïðàâîâ³äíîñèíè «ãîðèçîíòàëüíîãî õàðàê-
òåðó» – çîáîâ’ÿçàíü, ÿê³ є îáîâ’ÿçêîâèìè äëÿ âñ³õ, ðîçïîâñþäæóþòüñÿ 
íà âñ³õ ³ ñòîñóþòüñÿ îñíîâíèõ ö³ííîñòåé ì³æíàðîäíîãî ïðàâà. Тîáòî, ÿê 
âèïëèâàє ç³ çì³ñòó ñòàòò³ 1 Кîíâåíö³¿, äåðæàâè-ó÷àñíèêè ïîâèíí³ äîòðèìó-
âàòèñü ðîç’ÿíåííÿ Кîíâåíö³¿, âèðàæåíèõ ó ïðåöåäåíòí³é ïðàêòèö³ ЄСПЛ. 
Пðåöåäåíòí³ñòü ïðîÿâëÿєòüñÿ ó òîìó, ùî öåé Сóä ïðè âèð³øåíí³ ñïðàâ 
ñõèëüíèé â ö³ëîìó ñë³äóâàòè ï³äõîäàì, ùî çàñòîñîâóâàëèñÿ íèì ðàí³øå, 
ÿêùî íå âèçíàє çà íåîáõ³äíå ¿õ çì³íèòè.

Єâðîïåéñüêèé Сóä â ñâî¿é îö³íö³ íîðì Кîíâåíö³¿ ñïèðàєòüñÿ íà óí³-
âåðñàëüíå ïðàâèëî ïðèíöèïó pacta sunt servanda. Рacta sunt servanda öå 
ì³æíàðîäíèé ïðèíöèï. В³äïîâ³äíî äî ÿêîãî íà äåðæàâ-ó÷àñíèöü ïîêëàäà-
єòüñÿ îáîâ’ÿçîê ñóìë³ííî âèêîíóâàòè óñ³ âèìîãè Кîíâåíö³¿ òà, ÿê ðåçóëü-
òàò, âèçíàâàòè ³ áåçóìîâíèé îáîâ’ÿçêîâèé õàðàêòåð ð³øåíü Єâðîïåéñüêî-
ãî Сóäó ó ñïðàâàõ ïðîòè íèõ. Пðè öüîìó Єâðîïåéñüêèé Сóä ââàæàє, ùî 
ïîëîæåííÿ íàö³îíàëüíèõ êîíñòèòóö³é íå ìîæóòü ðîçãëÿäàòèñÿ ÿê òàê³, ùî 
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ìàþòü ïîð³âíÿíî ³ç Кîíâåíö³єþ ïð³îðèòåòíå çíà÷åííÿ, îñê³ëüêè В³äåíñüêà 
êîíâåíö³ÿ ïðî ïðàâî ì³æíàðîäíèõ äîãîâîð³â (ñòàòòÿ 27) [5] çàáîðîíÿє äåð-
æàâàì ïîñèëàòèñÿ íà ñâîє íàö³îíàëüíå ïðàâî ÿê îáñòàâèíó, ÿêà çâ³ëüíÿє 
¿õ â³ä âèêîíàííÿ ÷èííèõ ì³æíàðîäíèõ äîãîâîð³â, òîìó ùî âåðõîâåíñòâî 
³ þðèäè÷íà ñèëà êîíñòèòóö³é ïîøèðþєòüñÿ ò³ëüêè íà íàö³îíàëüí³ ïðàâî-
â³ àêòè. В³äïîâ³äíî äî ì³æíàðîäíîãî ïðàâà, ó âèïàäêó ðîçá³æíîñòåé ì³æ 
ì³æíàðîäíèìè çîáîâ’ÿçàííÿìè ³ íàö³îíàëüíèì ïðàâîì, äåðæàâà íå ìîæå 
ïîñèëàòèñü íà ïîëîæåííÿ ñâîãî âíóòð³øíüîãî ïðàâà ÿê íà âèïðàâäàííÿ 
äëÿ íåâèêîíàííÿ íèì äîãîâîðó [4, ñ. 76]. 

Îñîáëèâèé ñòàòóñ Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ÿê ì³æíàðîäíîãî 
ñóäîâîãî îðãàíó íå äîçâîëÿє éîìó âòðó÷àòèñÿ ó âíóòð³øí³ ñïðàâè äåð-
æàâ-÷ëåí³â, ³ òîìó Єâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè íå є àïåëÿö³éíîþ 
³íñòàíö³єþ, ïîâ’ÿçàíîþ ç íàö³îíàëüíèìè ñóäàìè.Ó âèíÿòêîâèõ âèïàäêàõ, 
ïåðåãëÿäàє ð³øåííÿ Єâðîïåéñüêîãî ñóäó ç óðàõóâàííÿì óñ³õ îáñòàâèí 
ñïðàâè òà âèñíîâê³â ó òàêèõ ð³øåííÿõ ùîäî ïðîöåñóàëüíèõ ïèòàíü, ïîâ’ÿ-
çàíèõ ³ç ïîïåðåäí³ì ðîçãëÿäîì ñïðàâè íàö³îíàëüíèìè ñóäàìè.

Єâðîïåéñüêèé Сóä íàãîëîøóє íà òîìó, ùî íîðìè Кîíâåíö³¿ îõîïëþþòü 
óñ³ àêòè ³ çàõîäè, íåçàëåæíî â³ä ¿õíüî¿ ïðàâîâî¿ ïðèðîäè, ³ íå îáìåæóþòü 
çä³éñíåííÿ ïåðåâ³ðêè ÿêî¿-íåáóäü ÷àñòèíè íàö³îíàëüíèõ ïðàâîâèõ ñèñòåì 
äåðæàâ-ó÷àñíèöü, çîáîâ’ÿçàíèõ äåìîíñòðóâàòè â³äïîâ³äí³ñòü âèìîãàì Кîí-
âåíö³¿ ùîäî âñ³є¿ ñâîє¿ þðèñäèêö³¿ [4, ñ. 76]. 

Íå âñ³ äåðæàâè ïîãîäæóþòüñÿ ç òàêèì ï³äõîäîì äî âèêîíàííÿ âèìîã 
Кîíâåíö³¿. Тàê, íåïðèéíÿòí³ñòü ïîä³áíî¿ òðàêòîâêè ñï³ââ³äíîøåííÿ êîí-
âåíö³éíîãî ³ íàö³îíàëüíîãî ïðàâîïîðÿäê³â çíàõîäèòü ñâîє â³äîáðàæåííÿ 
â ð³øåííÿõ êîíñòèòóö³éíèõ ñóä³â Àâñòð³¿, Í³ìå÷÷èíè, Іòàë³¿, Лèòâè, Тóðå÷-
÷èíè òà ³íøèõ єâðîïåéñüêèõ êðà¿í. Í³õòî ç íèõ íå çàïåðå÷óє âàæëèâîñò³ 
ïîøóêó âçàєìîïðèéíÿòíèõ çàñîá³â äîñÿãíåííÿ êîìïðîì³ñó ç Єâðîïåéñüêèì 
Сóäîì. Сàìå öå äàє çìîãó óíèêàòè êîíôë³êò³â ì³æ äîñèòü ð³çíèì ïðàâîâèì 
ðåãóëþâàííÿì. Тàê³ äåðæàâè ñîë³äàðíèì³ ç òèì, ùî ð³øåííÿ Єâðîïåéñüêî-
ãî ñóäó, ç ïðèâîäó ¿õ âèêîíàííÿ, íå ìîæóòü ìàòè âåðõîâåíñòâà ïåðåä êîí-
ñòèòóö³éíèìè íîðìàìè, à òîìó ¿õ âèêîíàííÿ ïîòðåáóє óâàæíîãî ³ äîñèòü 
îáåðåæíîãî îá’єäíàííÿ ç íàö³îíàëüíèì ïðàâîïîðÿäêîì. Яê ðåçóëüòàò, âñó-
ïåðå÷ ïîñÿãàííÿì Єâðîïåéñüêîãî Сóäó, ðÿä єâðîïåéñüêèõ êðà¿í, íå â³äìîâ-
ëÿþòüñÿ â³ä êîíâåíö³éíèõ ³äåàë³â çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè, àëå âñå æ 
òàêè ââàæàþòü, ùî éîãî ð³øåííÿ íå ìîæóòü ïðåòåíäóâàòè íà àáñîëþòíèé 
³ìóí³òåò ñòîñîâíî íàö³îíàëüíîãî ïðàâîïîðÿäêó [2, ñ. 221].

В єâðîïåéñüêèõ êðà¿íàõ ³ñíóþòü ð³çí³ ï³äõîäè äî êâàë³ô³êàö³¿ þðèäè÷íî¿ 
ïðèðîäè òà íàñë³äê³â ð³øåííÿ ЄСПЛ ó íàö³îíàëüí³é ñèñòåì³ ïðàâà.

Ó ×åñüê³é Рåñïóáë³ö³ ïîðÿäîê âèêîíàííÿ ð³øåíü ЄСПЛ ñêëàâñÿ â ðàì-
êàõ ñóñï³ëüíîãî ³ ïîë³òè÷íîãî êîíñåíñóñó ùîäî âèñîêî¿ ö³ííîñò³ ïðàâ ³ ñâî-
áîä ëþäèíè ³ íåîáõ³äíîñò³ ³íòåãðàö³¿ â єâðîïåéñüê³ ñòðóêòóðè äëÿ óñï³øíî-
ãî ðîçâèòêó êðà¿íè. Цåé ï³äõ³ä áóâ íîðìàòèâíî çàêð³ïëåíèé â Кîíñòèòóö³¿ 
êðà¿íè, ùî âñòàíîâëþє âåðõîâåíñòâî ì³æíàðîäíîãî ïðàâà òà çîáîâ’ÿçóє 
âñ³ äåðæàâí³ îðãàíè áðàòè ó÷àñòü ó âèêîíàíí³ ì³æíàðîäíèõ çîáîâ’ÿçàíü 
äåðæàâè [6, ñ. 141–145].

В ×åõ³¿ ïîðÿäîê âèêîíàííÿ ð³øåíü ЄСПЛ ôîðìàë³çîâàíèé, ùî çíàõî-
äèòü ñâîє ï³äòâåðäæåííÿ ó âèçíà÷åí³ íîðìàòèâíî-ïðàâîâèìè àêòàìè, ùî 
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âðåãóëüîâóþòü ä³ÿëüí³ñòü îô³ñó Óïîâíîâàæåíîãî ïðåäñòàâíèêà êðà¿íè 
â ЄСПЛ, à òàêîæ çàêîíàìè ³ àêòàìè, ÿê³ âèçíà÷àþòü êîìïåòåíö³þ ³íøèõ 
ð³çíèõ îðãàí³â âëàäè.

Іíñòèòóö³éíî â³äïîâ³äí³ îðãàíè çàáåçïå÷óþòü ïðîöåñ âèêîíàííÿ ð³øåíü 
ЄСПЛ. Тàê, íàïðèêëàä, ïðåäñòàâíèöòâî Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè 
â êðà¿í³ ó ñï³âïðàö³ ç М³í³ñòåðñòâîì þñòèö³¿, ÿêå çàáåçïå÷óє ðîáîòó éîãî 
îô³ñó, â³äïîâ³äàє çà ³íôîðìóâàííÿ îðãàí³â âëàäè ïðî ð³øåííÿ Єâðîïåéñüêî-
ãî ñóäó ç ïðàâ ëþäèíè. Дî îáîâ’ÿçê³â òàêèõ ïðåäñòàâíèê³â âõîäèòü ïîâ³-
äîìëåííÿ ïðî ð³øåííÿ ùîäî ñêàðã ïðîòè ×åñüêî¿ Рåñïóáë³êè òà íàäàííÿ 
³íôîðìàö³¿ ïðî ðîçâèòîê ³ çàñòîñóâàííÿ çàãàëüíî¿ ïðàêòèêè Єâðîïåéñüêî¿ 
êîíâåíö³¿ ç ïðàâ ëþäèíè. Фóíêö³þ âèïëàòè êîìïåíñàö³¿ âèêîíóє М³í³ñòåð-
ñòâî ô³íàíñ³â. Пðèçíà÷åíà êîìïåíñàö³ÿ, âèïëà÷åíà ç ðåçåðâ³â. 

В ñóäîâ³é ñèñòåì³ ×åñüêî¿ Рåñïóáë³êè çíà÷íó ðîëü â³ä³ãðàє Кîíñòèòó-
ö³éíèé Сóä. Дî éîãî ïîâíîâàæåíü â³äíîñÿòüñÿ ðîçãëÿä ïèòàíí ÿê ³ ïðî 
êîíñòèòóö³éí³ñòü çàêîí³â, òàê ³ ñêàðãè íà ïîðóøåííÿ ïðàâ ³ ñâîáîä ëþäè-
íè, ùî çóìîâëåí³ ð³øåííÿìè ³ ä³ÿìè îðãàí³â âëàäè. Тàê, ïåðåä çâåðíåí-
íÿì äî ЄСПЛ â ×åñüê³é Рåñïóáë³ö³ íåîäõ³äíî ïðîéòè ëàíêó Кîíñòèòóö³é-
íîãî Сóäó [7].

Р³øåííÿ Кîíñòèòóö³éíîãî Сóäó є îñòàòî÷íèì ó â³ò÷èçíÿí³é ñóäîâ³é ñèñ-
òåì³. Вîäíî÷àñ çàêîíîäàâñòâî ×Р íå ïåðåäáà÷àє ìîæëèâîñò³ âíåñåííÿ çì³í 
äî íüîãî â öèâ³ëüíèõ òà àäì³í³ñòðàòèâíèõ ñïðàâàõ. Цå óñêëàäíþє âèêî-
íàííÿ ð³øåíü ЄСПЛ ó ïåâíèõ êàòåãîð³ÿõ ñïðàâ. Пðîòå çàêîíîäàâñòâîì 
ïåðåäáà÷åíî ïîðÿäîê çì³íè âèðîê³â ó êðèì³íàëüíèõ ñïðàâàõ, âèíåñåíèõ 
Єâðîïåéñüêèì ñóäîì ç ïðàâ ëþäèíè. Фóíêö³¿ ñêàñóâàííÿ òà ïîâòîðíîãî 
ðîçãëÿäó òàêîæ âèêîíóє Кîíñòèòóö³éíèé Сóä, à ñàì ïåðåãëÿä ñïðàâè çä³éñ-
íþєòüñÿ ñóäàìè íèæ÷èõ ³íñòàíö³é.

Вèêîíàííÿ çàõîä³â çàãàëüíîãî õàðàêòåðó â ×åõ³¿ êîîðäèíóєòüñÿ ð³çíèìè 
îðãàíàìè âëàäè. Пðåäñòàâíèê äåðæàâè â ЄСПЛ â³äïîâ³äàє çà ðîçðîáêó 
ðåêîìåíäàö³é ïðî íåîáõ³äí³ çàõîäè çàãàëüíîãî õàðàêòåðó. 

Çà êîîðäèíóâàííÿ ä³ÿëüíîñò³ îðãàí³â âëàäè ùîäî âèêîíàííÿ ð³øåíü 
ЄСПЛ â³äïîâ³äàє М³í³ñòåðñòâî þñòèö³¿. Îêð³ì òîãî, ó ×åõ³¿ ³ñíóє ä³þ÷èé 
ìåõàí³çì, ÿêèé ñïðÿìîâàíèé íà ïîãîäæåííÿ çàêîí³â òà ïðàâîçàñòîñîâíî¿ 
ïðàêòèêè â êðà¿í³ ³ç íîðìàìè ЄСПЛ. В ïåðøó ÷åðãó, öå çíàõîäèòü ñâîє 
â³äîáðàæåííÿ ó âèêîíàíí³ Кîíñòèòóö³éíèì Сóäîì ôóíêö³é, ÿê³ ïîâ’ÿçà-
í³ ³ç îáîâ’ÿçêîì ïðîâîäèòè ìîí³òîðèíã ïðàêòèêè ЄСПЛ ³ ðîç’ÿñíþâàòè 
¿¿ çì³ñò ï³äïîðÿäêîâàíèì éîìó, íèæ÷èì çà ëàíêàìè, ñóäàì. Цåé ïðîöåñ 
çä³éñíþєòüñÿ ó âèãëÿä³ ðåêîìåíäàö³é. Çáëèæåííÿ äî єäèíèõ íîðì íàö³-
îíàëüíîãî çàêîíîäàâñòâà òà ñòàíäàðò³â ЄСПЛ çàáåçïå÷óєòüñÿ ó÷àñòþ 
Пðåäñòàâíèêà äåðæàâè â ЄСПЛ ó ïðîöåñ³ çàêîíîòâîðåííÿ. Íà Пàðëàìåíò 
ïîêëàäåí³ îáîâ’ÿçêè îòðèìóâàòè â³ä М³í³ñòåðñòâà þñòèö³¿ âèñíîâêè íà 
êîæåí çàêîíîïðîåêò, â³äïîâ³äíèì ñòðóêòóðíèì ï³äðîçä³ëîì ÿêîãî є îô³ñ 
Пðåäñòàâíèêà [8, ñ. 234]. 

Çä³éñíåííÿ êîíòðîëþ çà âèêîíàííÿì ð³øåíü ЄСПЛ â ×åõ³¿ ïîêëàäåíî 
íà Кîíñòèòóö³éíèé Сóä. Кîíñòèòóö³éíèé Сóä ìàє ïîâíîâàæåííÿ ðîçãëÿ-
äàòè ñïðàâè ïðî âèêîíàííÿ ì³æíàðîäíèõ äîãîâîð³â, îñê³ëüêè Кîíñòèòóö³ÿ 
çîáîâ’ÿçóє îðãàíè âëàäè âèêîíóâàòè ì³æíàðîäí³ çîáîâ’ÿçàííÿ äåðæàâè. 
×åñüêà ïðàâîâà äîêòðèíà ðîçãëÿäàє òàê³ ïîâíîâàæåííÿ ÿê íåâ³ä’єìíó ÷àñòè-
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íó Кîíâåíö³¿, îñê³ëüêè âîíè ïîøèðþþòüñÿ ³ íà ð³øåííÿ ЄСПЛ [8, ñ. 234].
В ñâîþ ÷åðãó, ó Фðàíö³¿ ïîðÿäîê âèêîíàííÿ ð³øåíü ЄСПЛ ñëàáî ôîð-

ìàë³çîâàíèé. Вèíÿòêîì âèñòóïþòü ëèøå ïðîöåäóðè ïåðåãëÿäó âèðîê³â 
ó çâ’ÿçêó ç ïðèéíÿòòÿì ð³øåíü ЄСПЛ. Сïåö³àë³çîâàíèõ ³íñòèòóò³â, ÿê³ á 
â³äïîâ³äàëè çà âèêîíàííÿ ð³øåíü ЄСПЛ, ó Фðàíö³¿ íå ³ñíóє. Àëå, íåçâà-
æàþ÷è íà òàê³ íåäîñêîíàëîñò³, ó Фðàíö³¿ ñêëàëàñÿ â³äïîâ³äíà ïðàêòèêà 
âèêîíàííÿ ð³øåíü ЄСПЛ. Сóäîâ³ ð³øåííÿ ðîçãëÿäàþòüñÿ, íàñàìïåðåä, ÿê 
çàãàëüíîîáîâ’ÿçêîâå äæåðåëî êðèì³íàëüíîãî ïðàâà. 

Вèõîäÿ÷è ç àíàë³çó ïðàêòèêè âèêîíàííÿ ð³øåíü ЄСПЛ ó Фðàíö³¿ ìîæíà 
âèää³ëèòè íèçêó ôàêòîð³â, ñåðåä ÿêèõ: äîñèòü âèñîêèé ñòàòóñ âèêîíàâ÷î¿ 
âëàäè, íåäîðîçâèíåí³ñòü ñèñòåìè êîíñòèòóö³éíîãî ïðàâîñóääÿ ïðè íàÿâíî-
ñò³ ðîçâèíåíî¿ ñèñòåìè öèâ³ëüíèõ, êðèì³íàëüíèõ ³ àäì³í³ñòðàòèâíèõ ñóä³â. 
Çíà÷íèé âïëèâ íà òàêèé ï³äõ³ä ç ïðèâîäó âèêîíàííÿ ð³øåíü ЄСПЛ ìàє 
êîíñòèòóö³éíèé ïðèíöèï âåðõîâåíñòâà ì³æíàðîäíîãî ïðàâà [8, ñ. 234]. 

Ó âèêîíàíí³ ð³øåíü ЄСПЛ áåðóòü ó÷àñòü ð³çí³ îðãàíè âëàäè. Дî îáîâ’ÿç-
ê³â М³í³ñòåðñòâà þñòèö³¿ íàëåæèòü ôóíêö³ÿ ³íôîðìóâàííÿ îðãàí³â ïðî 
ð³øåííÿ ЄСПЛ. Вèêîíàííÿ ð³øåíü ó ÷àñòèí³ ³íäèâ³äóàëüíèõ çàõîä³â âðåãó-
ëüîâàíî ëèøå ñòîñîâíî ïåðåãëÿäó âèðîê³â ïî êðèì³íàëüíèõ ñïðàâàõ, ùîäî 
ÿêèõ áóëî âèíåñåíî ð³øåííÿ ЄСПЛ. 

Вàðòî çàçíà÷èòè, ùî â äåÿêèõ єâðîïåéñüêèõ êðà¿íàõ, ñåðåä ÿêèõ ³ Фðàí-
ö³ÿ, íàö³îíàëüíå çàêîíîäàâñòâî ï³äëÿãàє çì³íàì ùå äî âèð³øåííÿ Єâðîïåé-
ñüêèì ñóäîì ñïðàâè ïî ñóò³, òîáòî íà ñòàä³¿ ïðèéíÿòòÿ ñïðàâè äî ðîçãëÿäó, 
íàâ³òü çâàæàþ÷è íà òå, ùî äåðæàâà íå óíèêíå ïîêàðàííÿ çà ïîðóøåííÿ 
ïðàâà ëþäèíè çà çàêîíîäàâñòâîì, ùî âæå íå є ÷èííèì íà ìîìåíò âèíåñåí-
íÿ ð³øåííÿ Сóäîì. Яê ïðèêëàä, ñïðàâà “Àììóð ïðîòè Фðàíö³¿” (25 âåðåñ-
íÿ 1988 ðîêó) ñòîñîâíî ³íîçåìöÿ, çàòðèìàíîãî â çîí³ î÷³êóâàííÿ: Фðàíö³ÿ 
âíåñëà çì³íè äî çàêîíîäàâñòâà ñòîñîâíî îñ³á, ùî ïðîñÿòü ïðèòóëêó, äî 
âèíåñåííÿ Сóäîì ç ïðàâ ëþäèíè ð³øåííÿ ó ö³é ñïðàâ³. 

Фðàíö³ÿ ïðàãíå âèêîíóâàòè ð³øåííÿ ЄСПЛ øëÿõîì óäîñêîíàëåííÿ ïðà-
âîçàñòîñîâíî¿ ïðàêòèêè ïî êîíêðåòíèõ êàòåãîð³ÿõ ñïðàâ, à òàêîæ ÷åðåç 
âèêîðèñòàííÿ ïðèíöèï³â ³ ñòàíäàðò³â, ùî âèçíà÷åí³ Кðíâåíö³єþ òà ð³øåí-
íÿìè ЄСПЛ. Щîäî âèêîíàííÿ ð³øåíü ЄСПЛ ó ÷àñòèí³ çàõîä³â çàãàëüíîãî 
õàðàêòåðó, òî îñíîâíó ðîëü òóò â³ä³ãðàþòü ñóäîâ³ îðãàíè äåðæàâè, îðãà-
íè ïðîêóðàòóðè òà ³íø³ ñóá’єêòè ïðàâîçàñòîñóâàííÿ. Çà ³íôîðìóâàííÿ òà 
êîîðäèíàö³þ ä³ÿëüíîñò³ çàçíà÷åíèõ îðãàí³â â³äïîâ³äàє М³í³ñòåðñòâî þñòè-
ö³¿ [9, ñ. 85].

Ó Í³ìå÷÷èí³ ð³øåííÿ ЄСПЛ íå є ñàìîäîñòàòí³ì þðèäè÷íèì äîêóìåíòîì 
äëÿ ïðîöåäóðè ïðèìóñîâîãî âèêîíàííÿ. Çàÿâíèê, ÿêèé îòðèìàâ ð³øåííÿ 
ЄСПЛ íà ñâîþ êîðèñòü, ìàє çâåðíóòèñÿ äî íàö³îíàëüíîãî ñóäó Í³ìå÷÷èíè 
ç ìåòîþ îòðèìàííÿ «âèçíàííÿ» òàêîãî ð³øåííÿ êîìïåòåíòíèì íàö³îíàëü-
íèì ñóäîì çà àíàëîã³єþ ³ç ïðîöåäóðîþ âèçíàííÿ ð³øåíü ³íîçåìíèõ ñóä³â. 
Àíàëîã³÷íà ñèñòåìà ä³є ³ â Àâñòð³¿, äå Фåäåðàëüíèé Çàêîí ïðî Вèêîíàííÿ 
Сóäîâèõ Р³øåíü (Exekutionsordnung) íå âèçíà÷àє ð³øåííÿ ЄСПЛ ÿê äîêó-
ìåíò, íà ï³äñòàâ³ ÿêîãî áåçïîñåðåäíüî ìîæëèâå çä³éñíåííÿ ïðèìóñîâîãî 
âèêîíàííÿ. Çàêîíîäàâñòâî Іòàë³¿ òàêîæ íå âèçíàє áåçïîñåðåäíüî ð³øåííÿ 
ЄСПЛ ÿê ñàìîäîñòàòíüîãî äîêóìåíòà, ÿêèé ï³äëÿãàє ïðèìóñîâîìó âèêîíàí-
íþ. Вîäíî÷àñ âàðòî ùå ðàç íàãîëîñèòè íà òîìó, ùî ó çàçíà÷åíèõ êðà¿íàõ, 
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ÿê ïðàâèëî, ïèòàííÿ ïðî íåîáõ³äí³ñòü ïðèìóñîâîãî âèêîíàííÿ ð³øåííÿ 
ЄСПЛ ñòîñîâíî âèïëàòè ñïðàâåäëèâî¿ ñàòèñôàêö³¿ є á³ëüøå òåîðåòè÷íèì, 
àí³æ òàêèì, ùî ðåàëüíî ïîñòàє â ïðàêòèö³ [9, ñ. 85]. 

В Í³ìå÷÷èí³ ä³þòü ïðèíöèïè ïîä³ëó ã³ëîê âëàäè òà ï³äïîðÿäêóâàííÿ 
îðãàí³â óïðàâë³ííÿ çàêîíó. Цå ïàðëàìåíòñüêà ðåñïóáë³êà, â îñíîâ³ ÿêî¿, 
êîíñòèòóö³éíèé ëàä, íà â³äì³íó â³ä ³íøèõ, àêöåíòóє óâàãó íà ðîë³ ïàðëà-
ìåíòó â ñèñòåì³ îðãàí³â äåðæàâíî¿ âëàäè. Ó ïðàâîâ³é ñèñòåì³ Í³ìå÷÷è-
íè çíà÷íå ì³ñöå çàéìàє Кîíñòèòóö³éíèé Сóä, ÿêèé ìàє ïðàâî ïåðåâ³ðÿòè 
êîíñòèòóö³éí³ñòü çàêîí³â, ï³äçàêîííèõ àêò³â ³ ïðàâîçàñòîñîâíî¿ ïðàêòèêè 
ñóäîâèõ ³ âèêîíàâ÷èõ îðãàí³â âñ³õ ð³âí³â. Ó ïðàâîâ³é ñèñòåì³ äåðæàâè Кîí-
âåíö³ÿ ³ ð³øåííÿ ЄСПЛ ìàþòü ñòàòóñ ôåäåðàëüíèõ çàêîí³â. 

Í³ìå÷÷èíà ââàæàє çà íåîáõ³äíå âèêîíóâàòè ЄСПЛ, ÿê³ âèíåñåí³ ñòî-
ñîâíî íå¿, à òàêîæ ³íòåãðóâàòè ó ñâîþ ïðàâîâó ñèñòåìó ð³øåííÿ ïî ³íøèõ 
êðà¿íàõ. В çàçíà÷åí³é äåðæàâ³ ð³øåííÿ ЄСПЛ íå є ñàìîäîñòàòí³ì þðè-
äè÷íèì äîêóìåíòîì äëÿ ïðîöåäóðè ïðèìóñîâîãî âèêîíàííÿ. Пðîöåäóðè 
âèêîíàííÿ ð³øåíü ЄСПЛ ó ö³ëîìó ôîðìàë³çîâàí³ çàêîíîäàâ÷èìè ³ ï³äçà-
êîííèìè àêòàìè, ùî âèçíà÷àþòü êîìïåòåíö³þ ³ ïîðÿäîê ðîáîòè ð³çíèõ 
îðãàí³â âëàäè, òîáòî ðåçóëüòàòó ïåðåäóє âèêîíàííÿ ðàí³øå âèçíà÷åíî¿ 
ïîñë³äîâíîñò³ ä³é. Àëå â³äïîâ³äíîãî çàêîíó, ÿêèé áè âèçíà÷àâ âñ³ íîðìè, 
â òîìó ÷èñë³ êðèì³íàëüíî-ïðàâîâ³ íîðìè, ùîäî âèêîíàííÿ ð³øåíü ЄСПЛ, 
ó Í³ìå÷÷èí³ íå ìàє. Іñíóþòü íîðìè, â ÿêèõ äåòàëüíî âèçíà÷àíèé ïîðÿäîê 
ïåðåãëÿäó âèðîê³â ³ àäì³í³ñòðàòèâíèõ ð³øåíü, ÿêùî ïî ñïðàâ³ áóëî âèíå-
ñåíî ð³øåííÿ ЄСПЛ [9, ñ. 85]. 

Кîíñòèòóö³éíèé Сóä ФРÍ âèä³ëèâ ïîëîæåííÿ Îñíîâíîãî çàêîíó, ÿê 
âèùèé, í³æ ïîëîæåííÿ Кîíâåíö³¿ çà þðèäè÷íîþ ñèëîþ, ùî ïåðåäáà÷àє 
çä³éñíåííÿ íàö³îíàëüíîãî êîíñòèòóö³éíîãî êîíòðîëþ ïîëîæåíü Кîíâåíö³¿ 
³ ïðàêòèêè ¿¿ ðîç’ÿñíåííÿ Єâðîïåéñüêèì Сóäîì. Рåçîíàíñíà ñïðàâà «Гåðãþ-
ëþ ïðîòè Í³ìå÷÷èíè» âèñòóïàє ÿñêðàâ³èì ïðèêëàäîì âåðõîâåíñòâà Îñíîâ-
íîãî çàêîíó íàì ïîëîæåííÿìè Кîíâåíö³¿. [10, ñ. 40]. 

Вèêîíàâ÷³ îðãàíè âëàäè, â òîìó ÷èñë³ óðÿä, â³äïîâ³äàþòü çà ðîçðîáêó 
çàêîíîïðîåêò³â ³ àäì³í³ñòðàòèâíèõ çàõîä³â, ÿê³ íåîáõ³äí³ äëÿ âèêîíàííÿ 
ð³øåíü ЄСПЛ ó ÷àñòèí³ ðåàë³çàö³¿ çàõîä³â çàãàëüíîãî õàðàêòåðó. À îñü 
çàêîíîäàâ÷èé îðãàí áåðå ó÷àñòü ó ïðîöåñ³ ëèøå òîä³, êîëè ïðè âèêîíàíí³ 
ð³øåíü ЄСПЛ ç’ÿñîâóєòüñÿ, ùî â³äïîâ³äíî¿ êðèì³íàëüíî-ïðàâîâî¿ íîðìè íå 
³ñíóє òà âèçíà÷àєòüñÿ çà íåîáõ³äíå ïðèéíÿòòÿ çàêîíó [9, ñ. 85]. 

Çàêîíîäàâñòâî Іòàë³¿ íå âèçíàє áåçïîñåðåäíüî ð³øåííÿ ЄСПЛ ÿê ñàìî-
äîñòàòíüîãî äîêóìåíòà, ÿêèé ï³äëÿãàє ïðèìóñîâîìó âèêîíàííþ.

Îêðåìî ñë³ä çàçíà÷èòè, ùî äåòàëüíå ðåãóëþâàííÿ ïðîöåäóðè âèêîíàííÿ 
ð³øåíü ЄСПЛ â çàõ³äíîєâðîïåéñüêèõ êðà¿íàõ çàçâè÷àé íå є íåîáõ³äíèì 
íà ïðàêòèö³, îñê³ëüêè äîñòàòíüî âèñîêèé ð³âåíü ïðàâîâî¿ òà ïîë³òè÷íî¿ 
êóëüòóðè â³äïîâ³äíèõ äåðæàâ (íàïðèêëàä, Í³ìå÷÷èíè òà Àâñòð³¿) ñòâîðþє 
íåîáõ³äíå ï³äґðóíòÿ äëÿ áåçóìîâíîãî âèêîíàííÿ äåðæàâàìè ð³øåíü ЄСПЛ 
áåç íåîáõ³äíîñò³ çàñòîñóâàííÿ ïðèìóñîâèõ þðèäè÷íèõ ìåõàí³çì³â òà ïðî-
öåäóð [9, ñ. 85]. 

Пðîâîäÿ÷è ïîð³âíÿëüíèé àíàë³ç ïîðÿäêó âèêîíàííÿ ð³øåíü ЄСПЛ â êðà-
¿íàõ ЄС òà â Óêðà¿í³, ìîæíà âèîêðåìèòè ïåâí³ ñõîæîñò³. Îäíàê, êîæíà 
ç ðîçãëÿíóòèõ êðà¿í âèêîðèñòîâóє ñâ³é ³íäèâ³äóàëüíèé ï³äõîä. Пðàêòè÷-
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íî â óñ³õ єâðîïåéñüêèõ êðà¿íàõ çàïðîâàäæåíà ñèñòåìà «єäèíîãî â³êíà» 
äëÿ çä³éñíåííÿ âèïëàò êîìïåíñàö³é, ïðèñóäæåíèõ ЄСПЛ. Çàñòîñóâàííÿ 
ïðèíöèïó «єäèíîãî â³êíà» äëÿ âèïëàò äîçâîëÿє á³ëüø åôåêòèâíî êîíòðî-
ëþâàòè ïðîöåñ âèêîíàííÿ Р³øåíü ЄСПЛ ó ÷àñòèí³ âèïëàò êîìïåíñàö³é, 
à òàêîæ çä³éñíþâàòè âèïëàòè ó ðîçóìíèé ñòðîê. Îäíîçíà÷íèì є çàëó÷åííÿ 
äî ïðîöåäóðè âèêîíàííÿ ð³øåíü М³í³ñòåðñòâà þñòèö³¿, à òàêîæ ô³íàíñîâèõ 
îðãàí³â äëÿ âèïëàòè êîìïåíñàö³é. Яê ïðàâèëî, óðÿäîâèìè îðãàíàìè, â³ä-
ïîâ³äàëüíèìè çà çä³éñíåííÿ âèïëàò, є М³í³ñòåðñòâî þñòèö³¿ (Пîðòóãàë³ÿ, 
Лèòâà), М³í³ñòåðñòâî ô³íàíñ³â (Еñòîí³ÿ), М³í³ñòåðñòâî åêîíîì³êè (Іòàë³ÿ) 
àáî àíàëîã³÷í³ çà êîìïåòåíö³єþ óðÿäîâ³ îðãàíè â³äïîâ³äíî¿ äåðæàâè. Мîæ-
íà âèä³ëèòè íèçêó îñîáëèâîñòåé, ïðèòàìàííèõ äëÿ êðà¿í Єâðîïåéñüêîãî 
Сîþçó, ÿê³ ìè ðîçãëÿíóëè: à) âèçíà÷íà ðîëü ùîäî êîíòðîëþ çà âèêîíàííÿì 
ð³øåíü ЄСПЛ Кîíñòèòóö³éíîãî Сóäó; á) â³äñóòí³ñòü ìîæëèâîñò³ ïåðåãëÿäó 
ð³øåíü íàö³îíàëüíèõ ñóä³â; â) íàÿâí³ñòü êîíòðîëüíèõ ôóíêö³é çà âèêîíàí-
íÿì ð³øåíü ЄСПЛ ó çàêîíîäàâ÷îãî îðãàíó äåðæàâè; ã) ó÷àñòü ó ðåàë³çàö³¿ 
ð³øåíü ЄСПЛ óïîâíîâàæåíîãî ç ïðàâ ëþäèíè, ãåíåðàëüíîãî ïðîêóðîðà. Íà 
íàø ïîãëÿä çàëó÷åííÿ öèõ ñóá’єêò³â äî âèêîíàííÿ ð³øåíü ЄСПЛ â Óêðà¿í³ 
òàêîæ ñïðèÿëî á åôåêòèâíîñò³ ¿õ ðåàë³çàö³¿ [1, ñ. 62]. Íà ï³äòâåðäæåííÿ 
öüîãî âàðòî äîäàòè, ùî çàáåçïå÷åííÿ ñòàá³ëüíîñò³ òà åôåêòèâíîñò³ ðåàë³çà-
ö³¿ âèêîíàííÿ ð³øåíü ЄСПЛ â Óêðà¿í³ çà óìîâ òðàíñôîðìàö³éíèõ ïðîöåñ³â 
áåçïîñåðåäíüî çàëåæèòü â³ä íàÿâíîñò³ âçàєìîä³¿ âñ³õ óìîâ, ÿê³ â³ä³ãðàþòü 
ïðîâ³äíó ðîëü â òèõ ÷è ³íøèõ ïðàâîâèõ ñèñòåìàõ. 

Висновки. Пðîàíàë³çóâàâøè âèùåâèêëàäåíèé ìàòåð³àë, ôîðìóєòüñÿ 
äóìêà, ùî ïðàêòèêà Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ìàє ñòàòè ôàêòî-
ðîì ðîçâèòêó íàö³îíàëüíîãî çàêîíîäàâñòâà, ïðèâåäåííÿ éîãî ó â³äïîâ³ä-
í³ñòü ³ç єâðîïåéñüêèìè ñòàíäàðòàìè ïðàâ ëþäèíè.

Кîíâåíö³ÿ ïðî çàõèñò ïðàâ ëþäèíè òà îñíîâîïîëîæíèõ ñâîáîä є îñîáëè-
âèì ì³æíàðîäíèì äîãîâîðîì, ùî âñòàíîâëþє óí³êàëüíèé ìåõàí³çì çàõèñòó 
ïðàâ ëþäèíè.

Кîíñòèòóö³ÿ ãàðàíòóє ãðîìàäÿíàì ïðàâî íà ñóäîâèé çàõèñò. Гðîìàäÿíè 
ìîæóòü çâåðòàòèñÿ çà çàõèñòîì ó â³äïîâ³äí³ îðãàíè íàäíàö³îíàëüíî¿ þðèñ-
äèêö³¿, â òîìó ÷èñë³ â ðàìêàõ Кîíâåíö³¿. Дåðæàâà çîáîâ’ÿçàíà äîêëàñòè 
ìàêñèìóì çóñèëü, ùîá ð³øåííÿ Єâðîïåéñüêîãî Сóäó áóëè âèêîíàí³. Яêùî 
âèêîíàííÿ ð³øåííÿ Єâðîïåéñüêîãî Сóäó ñóïåðå÷èòèìå îñíîâîïîëîæíèì 
ïðèïèñàì Кîíñòèòóö³¿, ìîæëèâèé â³äñòóï â³ä ïðàâîâî¿ îáîâ’ÿçêîâîñò³ 
âèêîíàííÿ öèõ ð³øåíü. Цå ìîæëèâî ëèøå ó âèíÿòêîâèõ âèïàäêàõ. Àëå 
ö³ âèïàäêè íå ìîæå áóòè ïåðåøêîäîþ äëÿ ïîøóêó ñï³ëüíèìè çóñèëëÿìè 
çàö³êàâëåíèõ ñòîð³í âçàєìîïðèéíÿòíèõ ñïîñîá³â ì³í³ì³çàö³¿ êîíñòèòóö³é-
íî-êîíâåíö³éíèõ êîë³ç³é. 

Сåðåä óñ³õ ì³æíàðîäíî-ïðàâîâèõ ìåõàí³çì³â çàõèñòó ïðàâ ëþäèíè, 
äîñòóïíèõ íà òåðåíàõ Єâðîïè, Єâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè ñïðàâ-
ä³ ìîæíà ââàæàòè íàéåôåêòèâí³øèì çàñîáîì çàõèñòó ïðàâ òà ñâîáîä 
ëþäèíè. Йîãî ð³øåííÿ, íà â³äì³íó â³ä ð³øåíü ³íøèõ ³íñòèòóö³éíèõ ìåõà-
í³çì³â, äîñòóïíèõ êðà¿íàì Єâðîïè, ìàþòü çîáîâ’ÿçàëüíèé õàðàêòåð, òîáòî 
є îáîâ’ÿçêîâèìè äî âèêîíàííÿ äåðæàâàìè-÷ëåíàìè Кîíâåíö³¿. Єâðîïåéñ-
êèé ñóä ç ïðàâ ëþäèíè çäàòíèé äî çì³í â³äïîâ³äíî äî ïîòðåá ì³æíàðîäíî¿ 
ñï³ëüíîòè òà âèêëèê³â, ùî âîíà ïåðåä íèì ñòàâèòü.
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Р³øåííÿ ЄСПЛ, ùî ìàþòü îáîâ’ÿçêîâèé äëÿ âèêîíàííÿ õàðàêòåð íå 
ëèøå äëÿ ó÷àñíèê³â êîíêðåòíîãî ïðîöåñó, à é äëÿ âñ³õ äåðæàâ, ÿê³ ðàòè-
ô³êóâàëè Кîíâåíö³þ, ñòâîðþþòü ïåðåäóìîâè äëÿ óäîñêîíàëåííÿ âíóòð³ø-
íüîãî çàêîíîäàâñòâà êðà¿í-ó÷àñíèöü Кîíâåíö³¿. Мåõàí³çì ðåàë³çàö³¿ ð³øåíü 
ЄСПЛ є äåùî â³äì³ííèì òà õàðàêòåðèçóєòüñÿ ïåâíèìè îñîáëèâîñòÿìè 
â êîæí³é ç äåðæàâ-ó÷àñíèöü Кîíâåíö³¿. 

Р³øåííÿ ЄСПЛ â³ä³ãðàþòü âàæëèâå çíà÷åííÿ, àäæå âèñòóïàþòü ä³єâèì 
³íñòðóìåíòîì ãàðàíò³é çàõèñòó ïðàâ, ñâîáîä òà çàêîííèõ ³íòåðåñ³â îñîáè. 
Ц³íí³ñòü ð³øåíü ЄСПЛ ïîëÿãàє ó òîìó, ùî îñòàíí³ á³ëüø øâèäêî, í³æ 
³íø³ êðèì³íàëüí³ çàñîáè, âíîñÿòü êîðåêòèâè ó ïðîöåñ ïðàâîçàñòîñóâàííÿ 
äåðæàâíèõ îðãàí³â, óäîñêîíàëþþ÷è òèì ñàìèì ìåõàí³çì êðèì³íàëüíîãî 
ðåãóëþâàííÿ ùîäî ãàðàíòóâàííÿ êîíâåíö³éíèõ òà êîíñòèòóö³éíèõ ïðàâ 
ëþäèíè.

Çàóâàæèìî, ùî Óêðà¿íà òàêîæ є àêòèâíèì ó÷àñíèêîì ãëîáàëüíèõ ñâ³òî-
âèõ ïðîöåñ³â. Ó çâ’ÿçêó ç öèì â³äáóâàєòüñÿ â³äìîâà â³ä áàãàòüîõ çàñòàð³ëèõ 
êîíöåïö³é ³ ì³ô³â, ôîðìóєòüñÿ äîêòðèíà ðîçâèòêó Óêðà¿íè â XXI ñò. ó íîâî-
ìó öèâ³ë³çàö³éíîìó âèì³ð³, ç óðàõóâàííÿì ì³íëèâî¿ ñòðàòåã³÷íî¿ ñèòóàö³¿ 
ó ñâ³ò³. Сë³ä çàçíà÷èòè, ùî îñê³ëüêè Óêðà¿íà – äîñèòü ìîëîäà äåðæàâà, 
ïîñòàє íèçêà ïðîáëåì, ïîâ’ÿçàíèõ ç îäíîãî áîêó, ç ïîáóäîâîþ íàö³îíàëüíî¿ 
êîíöåïö³¿ ðîçâèòêó, à ç ³íøîãî – ïðèñòîñóâàííÿ äî òèõ çàêîí³â, ÿê³ âñòà-
íîâëþþòüñÿ ì³æíàðîäíîþ ñï³ëüíîòîþ, à òàêîæ äî íîâèõ âèêëèê³â ñó÷àñíî-
ãî ñâ³òó. Тîìó îñîáëèâî¿ àêòóàëüíîñò³ íàáóâàþòü òåîðåòè÷í³ òà ïðèêëàäí³ 
ðîçðîáêè ùîäî çàïðîâàäæåííÿ â Óêðà¿í³ ïðàâîâî¿ ñèñòåìè єâðîïåéñüêîãî 
çðàçêà. Çâ³äñè îñîáëèâó óâàãó ïðèâåðòàє äîñâ³ä ïðîâ³äíèõ êðà¿íàõ, ùî, 
áåçóìîâíî ïîçèòèâíî âïëèíå íà ïîáóäîâó íîâèõ êîíöåïö³é â íàø³é êðà¿í³.

Р³øåííÿ ЄСПЛ, ùî âèçíàþòüñÿ äæåðåëàìè êðèì³íàëüíîãî ïðàâà, 
є îáîâ’ÿçêîâèìè äî âèêîíàííÿ äîãîâ³ðíèìè ñòîðîíàìè òà ñòâîðþþòü ïåðå-
äóìîâè äëÿ óäîñêîíàëåííÿ âíóòð³øíüîãî çàêîíîäàâñòâà êðà¿í-ó÷àñíèöü 
Кîíâåíö³¿. 

Þðèñäèêö³ÿ ЄСПЛ ìàє äóæå âàæëèâå çíà÷åííÿ äëÿ íàö³îíàëüíî¿ äåð-
æàâè, îñê³ëüêè äàє çìîãó äåðæàâàì áóòè íà ì³æíàðîäí³é àðåí³, ñòèìóëþ-
þ÷è ¿õ äî âäîñêîíàëåííÿ âëàñíèõ ñèñòåì ïðàâà, ç ìåòîþ ¿õ â³äïîâ³äíîñò³ 
ì³æíàðîäíèì ñòàíäàðòàì òà єâðîïåéñüêèì ïðèíöèïàì. 

Пîëîæåííÿ Кîíâåíö³¿ òà ïðàâîâ³ ïîçèö³¿ ЄСПЛ çàéìàþòü íàéâàæëèâ³øå 
ì³ñöå ñåðåä äæåðåë êðèì³íàëüíîãî ïðàâà Óêðà¿íè. Р³øåííÿ ЄСПЛ (â ÷àñòè-
í³ ñôîðìóëüîâàíèõ â íèõ ïðàâîâèõ ïîçèö³é), âèíåñåí³ ÿê ùîäî Óêðà¿íè, 
òàê ³ ³íøèõ êðà¿í, ìàþòü ó â³ò÷èçíÿí³é ïðàâîâ³é ñèñòåì³ þðèäè÷íó ñèëó. 
Óêðà¿íñüêà ñóäîâà ñèñòåìà ïîñòóïîâî ðîáèòü ñâ³é âèá³ð íà êîðèñòü çàáåç-
ïå÷åííÿ ïðÿìî¿ ä³¿ ð³øåíü ЄСПЛ ó âíóòð³øíüîìó ïðàâ³, ïîñèëþþ÷è òèì 
ñàìèì ¿õ âïëèâ íà ðîçâèòîê ïðàâîâî¿ ñèñòåìè â ö³ëîìó.

Îòæå, çä³éñíåííÿ ðåôîðì òà єâðîïåéñüêèé âèá³ð ìîæå ñïðèÿòè âèõîäó 
Óêðà¿íè íà íîâèé åòàï ñóñï³ëüíî–ïîë³òè÷íîãî ðîçâèòêó, çì³öíåííþ äåìî-
êðàò³¿, íàáëèæåííþ äî ³äåàëó ïðàâîâî¿ òà ñîö³àëüíî¿ äåðæàâè ëèøå çà 
óìîâ âèâàæåíîñò³ òà íàóêîâî¿ îáґðóíòîâàíîñò³ êîæíîãî êðîêó äåðæàâî-
òâîðåííÿ. Ó çâ’ÿçêó ç öèì îá’єêòèâíî íåîáõ³äíèì є ïîäàëüø³ äîñë³äæåííÿ 
þðèäè÷íèõ ïðîöåñ³â ðîçâèòêó ñó÷àñíî¿ äåðæàâíîñò³, ìåòîä³â çä³éñíåííÿ 
äåðæàâíî¿ âëàäè ó êðà¿íàõ ³ç ð³çíèìè ôîðìàìè ïðàâë³ííÿ ç ìåòîþ âèÿâ-
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ëåííÿ ïîçèòèâíîãî äîñâ³äó îðãàí³çàö³¿ ïðàâîâî¿ ñèñòåìè òà ìàêñèìàëüíîãî 
âèêîðèñòàííÿ ¿õ êðàùèõ íàäáàíü, âèâåäåííÿ íîâèõ ñôåð þðèñïðóäåíö³¿, 
âèÿâëåííÿ íîâèõ, ðàí³øå íåâ³äîìèõ âëàñòèâîñòåé äåðæàâè òà ïðàâà.

Література
1. Çàâãîðîäí³é В. À. Çàðóá³æíèé äîñâ³ä âèêîíàííÿ ð³øåíü Єâðîïåéñüêîãî Сóäó ç ïðàâ ëþ-

äèíè (íà ïðèêëàä³ äåÿêèõ êðà¿í Єâðîïåéñüêîãî Сîþçó). Науковий вісник Дніпропетровського 
державного університету внутрішніх справ. 2013. № 1. С. 57-64.

2. Бëàæ³âñüêà Í. Дî ïèòàííÿ ïðî ì³ñöå ð³øåíü Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ó íà-
ö³îíàëüí³é ïðàâîâ³é ñèñòåì³. Підприємництво, господарство і право : щомісячний науко-
во-практичний юридичний журнал / Н.-д. ін-т приватного права і підприємництва ім. 
академіка Ф.Г. Бурчака НАПрН України; ТОВ «Гарантія» ; ãîëîâ. ðåä. Кðóï÷àí Î.Д. Кè¿â, 
2018. № 4 (266). С. 218-222.

3. Кîíâåíö³ÿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä: ì³æíàðîäíèé äîêóìåíò â³ä 
04.11.1950. URL: http://zakon2.rada.gov.ua/ laws/show/995_004.

4. Þäê³âñüêà Г. Дåÿê³ ïðîáëåìè çàñòîñóâàííÿ ïðàêòèêè Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè 
â Óêðà¿í³. Право України. 2011. № 7. С. 74–79.

5. В³äåíñüêà êîíâåíö³ÿ ïðî ïðàâî ì³æíàðîäíèõ äîãîâîð³â: ì³æíàðîäíèé äîêóìåíò â³ä 
23 òðàâíÿ 1969 ðîêó. URL: http://zakon3.rada.gov.ua/ laws/show/995_118.

6. Кîíñòèòóöèÿ ×åõèè (×åøñêîé Рåñïóáëèêè) îò 16 äåêàáðÿ 1992 ã. // Кîíñòèòóöèè ãîñó-
äàðñòâ Еâðîïы: â 3 ò. М., 2001.

7. Сóäåáíàÿ ñèñòåìà â ×åõèè (òåêñò äîêëàäà çàìåñòèòåëÿ ïðåäñåäàòåëÿ Сîâåòà Сóäåé â ×Р) 
[Еëåêòðîííèé ðåñóðñ]. Рåæèì äîñòóïó: http://euro-advocate.com/2011-06-28-08-18- 49.html.

8. Бàëèê С. Îïыò Кîíñòèòóöèîííîãî ñóäà ×åøñêîé Рåñïóáëèêè ïî ïðèâåäåíèþ â èñïîëíå-
íèå ðåøåíèé Еâðîïåéñêîãî Сóäà ïî ïðàâàì ÷åëîâåêà. Имплементация решений Европейского 
Суда по правам человека в практике конституционных судов стран Европы: сб. докладов. 
М., 2006. С. 232–237.

9. Кîðîòååâ К. Иñïîëíåíèå ðåøåíèé Еâðîïåéñêîãî Сóäà ïî ïðàâàì ÷åëîâåêà âî Фðàíöèè. 
Сравнительное конституционное обозрение. 2009. № 1 (68). С. 83–97.

10. Лþáâå-Вîëüô Г. Еâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà è íàöèîíàëüíыå ñóäы: äåëî Гåðãþ-
ëþ. Сравнительное конституционное обозрение. 2006. № 1(54). С. 39–42.

Анотація
Южека Р. С. Виконання рішень європейського суду з прав людини в зарубіжних 

країнах. – Сòàòòÿ.
Сòàòòþ ïðèñâÿ÷åíî äîñë³äæåííþ âèêîíàííÿ ð³øåíü Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè 

â çàðóá³æíèõ êðà¿íàõ. Àâòîðîì ç’ÿñîâàíî, ùî ìåõàí³çì ðåàë³çàö³¿ ð³øåíü ЄСПЛ є äåùî 
â³äì³ííèì òà õàðàêòåðèçóєòüñÿ ïåâíèìè îñîáëèâîñòÿìè â êîæí³é ç äåðæàâ-ó÷àñíèöü Кîí-
âåíö³¿. 

Óêðà¿íîþ íà çàêîíîäàâ÷îìó ð³âí³ âèçíà÷åíî âëàñíèé ìåõàí³çì âèêîíàííÿ ð³øåíü Єâ-
ðîñóäó, îäíàê ïðàãíåííÿ íàøî¿ êðà¿íè äî єâðîïåéñüêî¿ ³íòåãðàö³¿ çóìîâëþє âèâ÷åííÿ òà 
àíàë³ç çàðóá³æíîãî äîñâ³äó ç öüîãî ïèòàííÿ, à îñîáëèâî êðà¿í, ùî âõîäÿòü äî Єâðîïåéñüêîãî 
Сîþçó.

Пîð³âíþþ÷è ïîðÿäîê âèêîíàííÿ ð³øåíü ЄСПЛ â êðà¿íàõ ЄС òà â Óêðà¿í³, ìîæíà ïî-
áà÷èòè ïåâí³ ïîä³áí³ ðèñè, õî÷à êîæíà ç ðîçãëÿíóòèõ êðà¿í õàðàêòåðèçóєòüñÿ ñâî¿ì îñî-
áëèâèì ï³äõîäîì. Îäíîçíà÷íèì є çàëó÷åííÿ äî ïðîöåäóðè âèêîíàííÿ ð³øåíü М³í³ñòåðñòâà 
þñòèö³¿, à òàêîæ ô³íàíñîâèõ îðãàí³â äëÿ âèïëàòè êîìïåíñàö³é. Сë³ä âêàçàòè íà îñîáëèâîñò³, 
ùî ïðèòàìàíí³ äëÿ ðîçãëÿíóòèõ êðà¿í Єâðîïåéñüêîãî Сîþçó: à) íàÿâí³ñòü âèçíà÷íî¿ ðîë³ 
ùîäî êîíòðîëþ çà âèêîíàííÿì ð³øåíü ЄСПЛ Кîíñòèòóö³éíîãî Сóäó; á) â³äñóòíÿ ìîæëè-
â³ñòü ïåðåãëÿäó ð³øåíü íàö³îíàëüíèõ ñóä³â ïî àäì³í³ñòðàòèâíèõ ÷è ãîñïîäàðñüêèõ ñïðàâàõ; 
â) ìåõàí³çì çàáåçïå÷åííÿ êîíòðîëüíèõ ôóíêö³é çà âèêîíàííÿì ð³øåíü ЄСПЛ ó çàêîíîäàâ-
÷îãî îðãàíó äåðæàâè; ã) ó÷àñòü ó ðåàë³çàö³¿ ð³øåíü ЄСПЛ óïîâíîâàæåíîãî ç ïðàâ ëþäèíè, 
ãåíåðàëüíîãî ïðîêóðîðà òîùî.

Óêðà¿íà – àêòèâíèé ó÷àñíèê ãëîáàëüíèõ ñâ³òîâèõ ïðîöåñ³â. Ó çâ’ÿçêó ç öèì â³äáóâà-
єòüñÿ â³äìîâà â³ä áàãàòüîõ çàñòàð³ëèõ êîíöåïö³é ³ ì³ô³â, ôîðìóєòüñÿ äîêòðèíà ðîçâèòêó 
Óêðà¿íè â XXI ñò. ó íîâîìó öèâ³ë³çàö³éíîìó âèì³ð³, ç óðàõóâàííÿì ì³íëèâî¿ ñòðàòåã³÷íî¿ 
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ñèòóàö³¿ ó ñâ³ò³. Сë³ä çàçíà÷èòè, ùî îñê³ëüêè Óêðà¿íà – äîñèòü ìîëîäà äåðæàâà, ïîñòàє 
íèçêà ïðîáëåì, ïîâ’ÿçàíèõ ç îäíîãî áîêó, ç ïîáóäîâîþ íàö³îíàëüíî¿ êîíöåïö³¿ ðîçâèòêó, 
à ç ³íøîãî – ïðèñòîñóâàííÿ äî òèõ çàêîí³â, ÿê³ âñòàíîâëþþòüñÿ ì³æíàðîäíîþ ñï³ëüíîòîþ, 
à òàêîæ äî íîâèõ âèêëèê³â ñó÷àñíîãî ñâ³òó.

Ключові слова: ì³æíàðîäíà ñï³ëüíîòà, Єâðîïåéñüêèé ñîþç, Єâðîïåéñüêèé ñóä ç ïðàâ 
ëþäèíè, ïðåöåäåíòíå ïðàâî, Р³øåííÿ Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè.

Summary
Yuzheka R. S. Enforcement of judgments of the European court of human rights in 

foreign countries. – Article.
The article is devoted to the study of the implementation of the decisions of the 

European Court of Human Rights in foreign countries. The author finds that the mechanism 
of implementation of ECHR decisions is somewhat different and is characterized by certain 
features in each of the states parties to the Convention.

At the legislative level, Ukraine has its own mechanism for implementing the decisions of 
the European Court, but our country’s desire for European integration requires the study and 
analysis of foreign experience on this issue, especially in the European Union.

Comparing the procedure of execution of ECHR decisions in the EU countries and in 
Ukraine, one can see certain similar features, although each of the considered countries is 
characterized by its own special approach. It is unambiguous to involve in the procedure 
of execution of decisions of the Ministry of Justice, as well as financial authorities for the 
payment of compensation. However, it should be noted the features that are inherent in the 
countries of the European Union: a) a significant role in monitoring the implementation of 
the decisions of the ECHR of the Constitutional Court; b) the inability to review decisions of 
national courts in administrative or commercial matters; c) the presence of control functions 
over the implementation of ECHR decisions in the state legislature; d) participation in the 
implementation of ECHR decisions of the Commissioner for Human Rights, the Prosecutor 
General, etc.

Ukraine is an active participant in global world processes. In this regard, there is a rejection 
of many outdated concepts and myths, the doctrine of the development of Ukraine in the 
XXI century. in a new civilizational dimension, taking into account the changing strategic 
situation in the world. It should be noted that since Ukraine is a relatively young country, 
there are a number of problems related, on the one hand, to building a national concept 
of development, and on the other – adapting to the laws established by the international 
community and new challenges of the modern world.

Key words: international community, European Union, European Court of Human Rights, 
case law, Judgment of the European Court of Human Rights.
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