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Н. В. Аніщук

ГЕНДЕРНО-ПРАВОВІ РЕФОРМИ У ФРАНЦІЇ 

Постановка проблеми. Àêòóàëüí³ñòü îáðàíî¿ òåìè ïîëÿãàє ó òîìó, ùî 
ñó÷àñíà Фðàíö³ÿ äîêëàäàє áàãàòî çóñèëü ùîäî ïðîâåäåííÿ ãåíäåðíî-ïðà-
âîâèõ ðåôîðì ó ð³çíèõ ñôåðàõ æèòòєä³ÿëüíîñò³ ôðàíöóçüêîãî ñóñï³ëüñòâà. 
Пîâ’ÿçàíå öå ç òèì, ùî îäíèì ç ïðèîð³òåò³â âíóòð³øíüî¿ ³ çîâí³øíüî¿ ïîë³-
òèêè Фðàíö³¿ є ãåíäåðíà ð³âí³ñòü. Еêñïåðòè ââàæàþòü, ùî ñó÷àñíà Фðàíö³ÿ 
äîñÿãëà ïîâíî¿ ãåíäåðíî¿ ð³âíîñò³. Íåùîäàâíє äîñë³äæåííÿ Сâ³òîâîãî áàí-
êó ïîêàçàëî, ùî ëèøå ø³ñòü êðà¿í ³ç 187 äîñÿãëè ïîâíî¿ ãåíäåðíî¿ ð³âíîñò³. 
Еêñïåðòè îö³íþâàëè ãåíäåðíó ñèòóàö³þ çà 35 êðèòåð³ÿìè ó ñôåðàõ òðóäî-
âîãî, ìàéíîâîãî ³ ñ³ìåéíîãî ïðàâà, âðàõîâóþ÷è â³äïîâ³äí³ çì³íè ó çàêîíî-
äàâñòâ³ òà ïðîâåäåí³ ðåôîðìè. Л³äåðàìè ñòàëè Бåëüã³ÿ, Дàí³ÿ, Лàòâ³ÿ, Лþê-
ñåìáóðã, Фðàíö³ÿ òà Шâåö³ÿ – ñàìå öÿ ø³ñòêà íàáðàëà ïî 100 áàë³â [9].

Сüîãîäí³ ó Фðàíö³¿ æ³íêè ïîñ³äàþòü âèñîê³ ïîñàäè íà äåðæàâíîìó ð³â-
í³. Íàïðèêëàä, ó 2022 ð. âïåðøå çà 30 ðîê³â óðÿä Фðàíö³¿ î÷îëèëà æ³íêà. 
Пðåçèäåíò Фðàíö³¿ Еììàíóåëü Мàêðîí ïðèçíà÷èâ ïðåì’єðîì êðà¿íè êîëè-
øíþ ì³í³ñòåðêó ó ñïðàâàõ ïðàö³, çàéíÿòîñò³ òà ³íòåãðàö³¿ Фðàíö³¿ Еë³çàáåò 
Бîðí. Дî Бîðí ïðåì’єðîì-æ³íêîþ ó Фðàíö³¿ áóëà ëèøå Еä³ò Кðåññîí [5]. 
В 2022 ð. íèæíÿ ïàëàòà ïàðëàìåíòó Фðàíö³¿ – Íàö³îíàëüí³ çáîðè – îáðàëà 
ñï³êåðîì Яåëü Бðàóí-П³âå, ÿêà ñòàëà ïåðøîþ â ³ñòîð³¿ æ³íêîþ íà ö³é ïîñà-
ä³ [11]. Цå âêàçóє íà òå, ùî æ³íêè ó Фðàíö³¿ ñüîãîäí³ â³ä³ãðàþòü âàæëèâó 
ðîëü ó ôðàíöóçüêîìó ñóñï³ëüñòâ³. І öüîìó ïðîöåñó ñïðèÿþòü ð³çíîìàí³òí³ 
ãåíäåðíî-ïðàâîâ³ ðåôîðìè ó Фðàíö³¿, ñïðÿìîâàí³ íà çàáåçïå÷åííÿ ð³âíèõ 
ïðàâ ³ ìîæëèâîñòåé æ³íîê ³ ÷îëîâ³ê³â.

Аналіз останніх досліджень і публікацій. Îáðàíà òåìà çàëèøà-
єòüñÿ ìàëîäîñë³äæåíîþ ó â³ò÷èçíÿí³é ãåíäåðí³é þðèñïðóäåíö³¿. В³ääàþ-
÷è íàëåæíå ñó÷àñíèì â÷åíèì-ãåíäåðèñòàì: Г. Жóêîâñüêà, К. Лåâ÷åíêî, 
Л. Кîðìè÷, Í. Îí³ùåíêî, Î. Îñòàïåíêî, Î. Сóñëîâà, ñë³ä çàçíà÷èòè, ùî 
äàíà ïðîáëåìà ó êîìïëåêñíîìó âèãëÿä³ íå çíàéøëà ïîâíîãî ðîçêðèòòÿ 
ó íàóö³ ãåíäåðíîãî ïðàâà, ùî âêàçóє íà àêòóàëüí³ñòü îáðàíî¿ òåìè. 

Метою дослідження є êîìïëåêñíèé òà ñèñòåìíèé àíàë³ç ãåíäåð-
íî-ïðàâîâèõ ðåôîðì ó Фðàíö³¿, àêöåíòóþ÷è óâàãè íà ïðîáëåì³ ïðàâ æ³íîê. 
Дëÿ ðîçêðèòòÿ ö³є¿ ìåòè ïîñòàâëåíî òàê³ çàâäàííÿ: 

 – çä³éñíèòè êîðîòêèé ³ñòîðè÷íèé åêñêóðñ ðîçâèòêó ïðàâ æ³íîê ó Фðàí-
ö³¿, ïî÷èíàþ÷è ³ç ÷àñ³â Вåëèêî¿ ôðàíöóçüêî¿ ðåâîëþö³¿ ³ äî ñüîãîäåííÿ;
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 – ïðîàíàë³çóâàòè çàêð³ïëåííÿ ïðèíöèïó ãåíäåðíî¿ ð³âíîñò³ íà êîíñòèòó-
ö³éíîìó ð³âí³ ó Фðàíö³¿;

 – äîñë³äèòè çàêîí ïðî ãåíäåðíó ð³âí³ñòü ó Фðàíö³¿;
 – çä³éñíèòè àíàë³ç ôðàíöóçüêîãî çàêîíîäàâñòâà ó ñôåð³ çàõèñòó æ³íîê 

â³ä ñ³ìåéíîãî íàñèëüñòâà;
 – âèñâ³òëèòè ãåíäåðíî-ïðàâîâó ðåôîðìó Фðàíö³¿ ùîäî îäíîñòàòåâèõ 

øëþá³â;
 – ïðîàíàë³çóâàòè ðîçâèòîê ôðàíöóçüêîãî çàêîíîäàâñòâà ùîäî ðåïðîäóê-

òèâíèõ ïðàâ æ³íîê ó êîíòåêñò³ òàêèõ ïèòàíü, ÿê ïðàâî íà åêñòðîêîïîðàëü-
íå (øòó÷íå) çàïë³äåííÿ (ЕКÇ), ïðàâî íà ñóðîãàòíå ìàòåðèíñòâî, ïðàâî 
íà àáîðò;

 – íàäàòè âèñíîâêè ç ïîðóøåíî¿ ïðîáëåìè.
Виклад основного матеріалу дослідження. Щå çà ÷àñ³â Вåëèêî¿ 

ôðàíöóçüêî¿ ðåâîëþö³¿ áóëè ñïðîáè âèçíàííÿ ïîâíî¿ ñîö³àëüíî¿ ³ ïîë³òè÷íî¿ 
ð³âíîïðàâíîñò³ æ³íîê – ó 1791 ðîö³ Íàö³îíàëüíèì çáîðàì áóëà ïðåäñòàâëå-
íà «Дåêëàðàö³ÿ ïðàâ æ³íêè ³ ãðîìàäÿíêè». Àëå ³äåÿ æ³íî÷î¿ ð³âíîïðàâíîñò³ 
áóëà â³äêèíóòà, ³ ò³ëüêè â 1882 ðîö³ â äåðæàâ³ ç’ÿâèëàñÿ Фðàíöóçüêà ë³ãà 
ïðàâ æ³íîê. Àëå óñï³øíà áîðîòüáà çà ïðàâà æ³íîê ðîçãîðíóëàñÿ â êðà¿í³ 
âæå ó ХХ ñòîë³òò³ [14]. 

Пîâíîïðàâíèìè ó÷àñíèêàìè âèáîð³â ôðàíöóæåíêè ñòàëè ëèøå 21 êâ³òíÿ 
1944 ð. çã³äíî ïîñòàíîâè Фðàíöóçüêîãî òèì÷àñîâîãî óðÿäó. Пåðøèìè, òàê 
áè ìîâèòè, âèïðîáóâàëüíèìè âèáîðàìè, â ÿêèõ æ³íêè çìîãëè âçÿòè ó÷àñòü 
íàð³âí³ ç ÷îëîâ³êàìè, ñòàëè ìóí³öèïàëüí³ âèáîðè 29 êâ³òíÿ 1945 ð. À ó ïàð-
ëàìåíòñüêèõ âèáîðàõ 21 æîâòíÿ 1945 ð. ôðàíöóæåíêè áðàëè ó÷àñòü óæå 
íà ïîâíîö³íí³é îñíîâ³. Кîð³íí³ ìóñóëüìàíêè Фðàíöóçüêîãî (íà òîé ÷àñ) 
Àëæèðó îòðèìàëè ïðàâî ãîëîñó ëèøå çà äåêðåòîì â³ä 3 ëèïíÿ 1958 ð. [17].

Íà êîíñòèòóö³éíîìó ð³âí³ æ³íêè çäîáóëè ð³âíîïðàâ’ÿ ³ç ÷îëîâ³êàìè ïî 
çàâåðøåíí³ ІІ Сâ³òîâî¿ â³éíè. Тàê, ó Пðåàìáóë³ Кîíñòèòóö³¿ Фðàíöóçüêî¿ 
Рåñïóáë³êè 1946 ðîêó çàçíà÷àєòüñÿ ïðî òå, ùî çàêîí ãàðàíòóє æ³íêàì 
â óñ³õ îáëàñòÿõ ð³âí³ ïðàâà ç ÷îëîâ³êàìè [8, ñ. 431]. 

Íåçâàæàþ÷è íà òå, ùî ùå ó 1981 ðîö³ ó Фðàíö³¿ áóëî ñòâîðåíî М³í³ñòåð-
ñòâî ç ïðàâ æ³íîê, ëèøå ò³ëüêè ó 2014-ìó áóâ îñòàòî÷íî ïðèéíÿòèé çàêîí, 
ñïðÿìîâàíèé íà çàáåçïå÷åííÿ ä³éñíî¿ ð³âíîñò³ æ³íîê ³ ÷îëîâ³ê³â [14]. Тàê, 
ó 2014 ð. Íàö³îíàëüí³ çáîðè (íèæíÿ ïàëàòà ïàðëàìåíòó) Фðàíö³¿ óõâàëèëè 
çàêîí ïðî ãåíäåðíó ð³âí³ñòü. Çà íüîãî â³ääàëè ñâî¿ ãîëîñè 359 äåïóòàò³â 
íèæíüî¿ ïàëàòè ôðàíöóçüêîãî ïàðëàìåíòó, 24 – áóëè «ïðîòè» [15]. Çàêî-
íîïðîåêò, ÿêèé ïðåäñòàâèëà ì³í³ñòð ó ñïðàâàõ æ³íîê Íàäæàò Вàëëî-Бåë-
êàñåì, íàïåðåäîäí³ îòðèìàâ ñõâàëåííÿ Сåíàòó. Дàíèé äîêóìåíò ï³äïèñàâ 
ïðåçèäåíò Фðàíöóçüêî¿ Рåñïóáë³êè.

Ó õîä³ ïàðëàìåíòñüêèõ ñëóõàíü ïðîåêò çàêîíó áóëî ñóòòєâî äîïîâíå-
íî. Çîêðåìà, ó òåêñò âíåñëè ïîëîæåííÿ ùîäî ïðàâà æ³íêè íà ïðîâåäåííÿ 
àáîðòó áåç áóäü-ÿêèõ óìîâ (ðàí³øå æ³íêà ó Фðàíö³¿ ìîãëà ïîçáàâèòèñÿ ïëî-
äó ëèøå ó ñêðóòíîìó ô³íàíñîâîìó ñòàíîâèù³). Пîëîæåííÿ çàêîíó òàêîæ 
çá³ëüøèëè òåðì³í â³äïóñòêè ïî äîãëÿäó çà äèòèíîþ äëÿ áàòüê³â (ÿê ìàòåð³, 
òàê ³ áàòüêà) ç 6 ì³ñÿö³â äî îäíîãî ðîêó. Кð³ì òîãî, çàêîí ïåðåäáà÷àє æîð-
ñòê³ ñàíêö³¿ çà óõèëåííÿ âèïëàòè àë³ìåíò³â ïðè ðîçëó÷åíí³. Çã³äíî ç³ ñòà-
òèñòèêîþ, áëèçüêî 40% àë³ìåíò³â ó Фðàíö³¿ íå âèïëà÷óþòüñÿ àáî âèïëà-
÷óþòüñÿ íåðåãóëÿðíî [15]. 
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Çàêîí òàêîæ ïåðåäáà÷àє íîâ³ çàõîäè ùîäî äîòðèìàííÿ ãåíäåðíî¿ ð³âíî-
ñò³ ó ïðîôåñ³éí³é ñôåð³ òà ïîë³òèö³. П³äïðèєìñòâàì òà êîìïàí³ÿì, ÿê³ ïîðó-
øóâàòèìóòü ïåðåäáà÷åí³ íîâèì çàêîíîì íîðìè ð³âíîñò³ ì³æ ÷îëîâ³êàìè òà 
æ³íêàìè, áóäå â³äìîâëåíî ó äåðæàâíèõ çàìîâëåííÿõ. Пîë³òè÷íèì ïàðò³ÿì 
ó òàêîìó âèïàäêó çàãðîæóþòü ñåðéîçí³ øòðàôè [15].

Ó õîä³ ñëóõàíü â ïàðëàìåíò³ âåëèê³ ñóïåðå÷êè âèêëèêàëî îáãîâîðåííÿ 
ïîëîæåííÿ ñòàòò³ çàêîíó, çã³äíî ç ÿêîþ ïðè ðîçëó÷åíí³ áàòüê³â ïð³îðèòåò 
â³ääàєòüñÿ íå ìàòåð³, ÿê ðàí³øå, à ïî÷åðãîâîìó ïðîæèâàííþ äèòèíè ç êîæ-
íèì ç áàòüê³â, íåçàëåæíî â³ä â³êó äèòèíè. Тàêîæ ÷èííîñò³ íàáóäóòü òàê³ 
ïîëîæåííÿ çàêîíó, ÿê³ çàáîðîíÿþòü ïðîâîäèòè íà òåðèòîð³¿ Фðàíö³¿ êîí-
êóðñè êðàñè äëÿ íåïîâíîë³òí³õ. Ó ðàç³ ïîðóøåííÿ íà çëîâìèñíèê³â ÷åêàє 
óâ’ÿçíåííÿ òåðì³íîì äî 2 ðîê³â òà øòðàô 1,5 òèñ. єâðî. В³êîâ³ îáìåæåííÿ 
ó÷àñíèöü ïðè öüîìó ñòàíîâèòèìóòü 13 ðîê³â. Дëÿ ó÷àñò³ ó êîíêóðñ³ ä³â÷à-
òîê â³ä 13 äî 16 ðîê³â îðãàí³çàòîðàì ïîòð³áíî áóäå îòðèìàòè ñïåö³àëüíèé 
äîçâ³ë ïðåôåêòóðè [15].

Фðàíöóçüêå çàêîíîäàâñòâî çàçíàëî çíà÷íèõ çì³í ó ñôåð³ çàõèñòó æ³íîê 
â³ä ñ³ìåéíîãî íàñèëüñòâà. Çàêîíîäàâ÷î ââåäåí³ íîðìè ÿê ïðîòè ô³çè÷íîãî, 
òàê ³ ïñèõîëîã³÷íîãî íàñèëüñòâà. Îäèí ç ãîëîâíèõ – öå çàêîí â³ä 9 ÷åðâíÿ 
2010 ð. «Пðî íàñèëüñòâî íàä æ³íêàìè, ñ³ìåéíå íàñèëüñòâî ³ éîãî íàñë³äêè 
äëÿ ä³òåé», ùî çíà÷íî ïîñèëèâ çàõèñò æ³íîê. Кîëè ìè ãîâîðèìî ïðî ñ³ìåé-
íå íàñèëüñòâî, çàêîíîäàâ÷î áåðåòüñÿ äî óâàãè áóäü ÿêà ôîðìà ñï³ëüíîãî 
ïðîæèâàííÿ: øëþá, ãðîìàäÿíñüêèé äîãîâ³ð (PACS) ³ ñï³ëüíå ïðîæèâàííÿ.

Çàêîí 2010 ðîêó ñòâîðèâ ìåõàí³çì ordonnance de protection (çàáîðî-
íà íàáëèæàòèñÿ äî æåðòâè íàñèëüñòâà). Тàêîæ çàêîíîäàâ÷î çá³ëüøèâñÿ 
çàõèñò æ³íîê, æåðòâ äîìàøíüîãî íàñèëüñòâà, ³ â ñôåð³ ïðàâ ³íîçåìö³â: 
çàêîíè 4 ñåðïíÿ 2014 ðîêó ³ 7 áåðåçíÿ 2016 ðîêó ðîçøèðèâøè ïåðåë³ê 
íàñèëüíèöüêèõ ä³é, ùî äàþòü ïðàâî æåðòâ³ íà îòðèìàííÿ ïîñâ³äêè íà ïðî-
æèâàííÿ [3].

Îäí³єþ ³ç äèñêóñ³éíèõ ãåíäåðíî-ïðàâîâèõ ðåôîðì ó Фðàíö³¿ є âèçíàííÿ 
íà çàêîíîäàâ÷îìó ð³âí³ îäíîñòàòåâèõ øëþá³â. Тàê³ øëþáè ó Фðàíö³¿ ñõâà-
ëèëè â êâ³òí³ 2013 ð. Çàêîí íàáóâ ÷èííîñò³ 17 òðàâíÿ 2013 ð. Ó ôðàíöóçü-
êîìó ïàðëàìåíò³ éîãî îáãîâîðåííÿ ñóïðîâîäæóâàëîñÿ àêö³ÿìè ïðîòåñòó, 
ÿêå îðãàí³çîâóâàëè êîíñåðâàòîðè ³ êàòîëèêè [3].

Фðàíö³ÿ ñòàëà 14-þ êðà¿íîþ ñâ³òó, ÿêà óõâàëèëà çàêîíîäàâñòâî, ùî 
äîçâîëÿє îäíîñòàòåâ³ øëþáè. Çàêîíîïðîåêò, ÿêèé äîçâîëèâ îäíîñòàòåâèì 
ïîäðóææÿì òàêîæ óñèíîâëþâàòè ä³òåé, áóâ óõâàëåíèé ó ôðàíöóçüêîìó 
ïàðëàìåíò³ 321 ãîëîñàìè «çà». Пðîòè ãîëîñóâàëè 225 ïàðëàìåíòàð³â. Çàêîí 
óõâàëåíî ï³ñëÿ ãîñòðèõ ãðîìàäñüêèõ äåáàò³â, ÿê³ ñïðè÷èíèëè íàéìàñîâ³ø³ 
âóëè÷í³ àêö³¿ ïðîòåñòó çà ê³ëüêà ðîê³â. Çã³äíî ç îïèòóâàííÿìè ãðîìàäñüêî¿ 
äóìêè, íåâåëèêà á³ëüø³ñòü ôðàíöóç³â ï³äòðèìóþòü ïðàâî ãå¿â îäðóæóâàòè-
ñÿ, îäíàê ñòàâëåííÿ äî óñèíîâëåííÿ ä³òåé îäíîñòàòåâèìè ïàðàìè âèêëè-
êàє á³ëüøå ñóïåðå÷îê. Óçàêîíåííÿ îäíîñòàòåâèõ øëþá³â áóëî íàð³æíèì 
êàìåíåì ñîö³àëüíèõ ðåôîðì ïðåçèäåíòà Фðàíñóà Îëëàíäà. Îïîíåíòè çàêî-
íó ââàæàþòü, ùî öå çàêîíîäàâñòâî ñóïåðå÷èòü ôðàíöóçüê³é êîíñòèòóö³¿. 
Çà ñëîâàìè êîðåñïîíäåíòà ВВС ó Пàðèæ³ Кð³ñò³àíà Фðåéçåðà, äåõòî ââà-
æàє öåé çàêîí íàéãëèáøèì ðåôîðìóâàííÿì ñîö³àëüíî¿ ñôåðè Фðàíö³¿ â³ä 
÷àñó ñêàñóâàííÿ ñìåðòíî¿ êàðè ó 1981 ðîö³ [16].
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Фðàíö³ÿ ñüîãîäí³ äîêëàäàє áàãàòî çóñèëëü ùîäî çàáåçïå÷åííÿ ðåïðîäóê-
òèâíèõ ïðàâ æ³íîê, çîêðåìà, ïðàâà íà øòó÷íå (åêñòðàêîðïîðàëüíå) çàïë³ä-
íåííÿ (ЕКÇ). В 2021 ð. ïàðëàìåíò Фðàíö³¿ îñòàòî÷íî ïðèéíÿâ çàêîí «Пðî 
á³îåòèêó» ç éîãî ãîëîâíèì ïîëîæåííÿì ïðî ïðàâî íà åêñòðàêîðïîðàëüíå 
çàïë³äíåííÿ (ЕКÇ) äëÿ âñ³õ æ³íîê, ó òîìó ÷èñë³ îäèíîêèõ òà ïåðåáóâàþ÷èõ 
ó îäíîñòàòåâîìó øëþá³. Íà îáãîâîðåííÿ çàêîíó áóëî âèêîðèñòàíî ïîíàä 
500 ãîäèí» [1].

Çà îñòàòî÷íå ïðèéíÿòòÿ Çàêîíó Фðàíö³¿ «Пðî á³îåòèêó» ïðîãîëîñóâà-
ëè 326 äåïóòàò³â Íàö³îíàëüíèõ Çáîð³â Фðàíö³¿. Пðè öüîìó 115 äåïóòàò³â 
ïðîãîëîñóâàëè ïðîòè ïðèéíÿòòÿ âèùåçãàäàíîãî çàêîíó, à 42 ïàðëàìåíòàð³ÿ 
óòðèìàëèñÿ. Дåïóòàòè ïðàâëÿ÷î¿ á³ëüøîñò³ àïëîäóâàëè ðåçóëüòàòàì ãîëî-
ñóâàííÿ. Кåð³âíèê ïðåçèäåíòñüêî¿ ïàðò³¿ «Вïåðåä, Рåñïóáë³êî!» (LREM) 
Кðèñòîô Кàñòàíåð íàçâàâ äåíü ãîëîñóâàííÿ ³ñòîðè÷íèì äíåì äëÿ ñóñï³ëü-
íîãî ïðîãðåñó. Пðåìüєð-ì³í³ñòð Жàí Кàñòåêñ ïðèâ³òàâ «çàêîí ñâîáîäè, 
ïðîãðåñà ³ ð³âíîñò³» [1].

Дî öüîãî ÷àñó ïðàâî íà åêñòðàêîðïîðàëüíå çàïë³äíåííÿ ìàëè ëèøå 
ãåòåðîñåêñóàëüí³ ïàðè ó âèïàäêó ìåäè÷íèõ ïðîáëåì, ïîâ’ÿçàíèõ ç áåñïë³ä-
äÿì. Çã³äíî íîâîìó çàêîíó, ïðàâî íà ЭКÇ îòðèìàþòü âñ³ æ³íêè â³êîì äî 
43 ðîê³â, â òîìó ÷èñë³ îäèíîê³ àáî ïåðåáóâàþ÷³ â îäíîñòàòåâ³é ïàð³. Пðîöå-
äóðà åêñòðàêîðïîðàëüíîãî çàïë³äíåííÿ (ЭКÇ) áóäå îïëà÷óâàòèñÿ ñèñòåìîþ 
îáîâ’ÿçêîãî ìåäè÷íîãî ñòðàõóâàííÿ [7].

Çàêîí ïðî á³îåòèêó, ùî ðîçøèðèâ ïðàâî íà ЭКÇ, ïîñòóïèâ íà ðîçãëÿä 
ïàðëàìåíòó âîñåíè 2019 ðîêó. Íàö³îíàëüíèì çáîðàì äîâãî íå âäàâàëîñü 
óçãîäèòè êîìïðîì³ñíèé âàð³àíò. Íà îáãîâîðåííÿ çàêîíîïðîåêòó çíàäîáè-
ëîñÿ á³ëüøå 500 ãîäèí, à îïîçèö³ÿ âíîñèëà òèñÿ÷³ ïîïðàâîê, íàìàãàþ÷èñü 
çàãàëüìóâàòè ïðîöåäóðó [7]. В 2021 ð. â îñòàííüîìó ÷èòàíí³ Сåíàò çíîâó 
«çàáðàêóâàâ çàêîíîïðîåêò», àëå ïî çàêîíó îñòàííє ñëîâî çàëèøèëîñÿ çà 
Íàö³îíàëüíèìè çáîðàìè Фðàíö³¿.

Сë³ä çàçíà÷èòè, ùî äî öüîãî ôðàíöóçüêèé óðÿä íå äîçâîëÿâ åêñòðà-
êîðïîðàëüíå çàïë³äíåííÿ æ³íêàì, ÿê³ ïåðåáóâàþòü â îäíîñòàòåâèõ ñòîñóí-
êàõ. Тå æ ñàìå ñòîñóâàëîñÿ ³ ñàìîòí³õ æ³íîê, ÿê³ áàæàþòü ìàòè ä³òåé. 
Дëÿ çä³éñíåííÿ ïðîöåäóðè ЕКÎ ç âèêîðèñòàííÿì äîíîðñüêî¿ ñïåðìè äîâî-
äèëîñÿ âè¿æäæàòè çà êîðäîí. Çîêðåìà, ïðèéíÿòèé çàêîí ïåðåäáà÷àє ñîáîþ 
ïðàâî íà áåçêîøòîâíå ë³êóâàííÿ. Тàêîæ çàêîíîì ïåðåäáà÷åíî ñêàñóâàííÿ 
àíîí³ìíîñò³ ùîäî ñïåðìè ³ ãàìåò (ñòàòåâèõ êë³òèí). Цå îçíà÷àє, ùî â ìàé-
áóòíüîìó íîâîíàðîäæåí³ ä³òè çìîæóòü îòðèìàòè ³íôîðìàö³þ ïðî ñâî¿õ á³î-
ëîã³÷íèõ áàòüê³â. Тàêîæ ôðàíöóçè îòðèìàëè ïðàâî óñèíîâèòè ñâî¿õ ä³òåé, 
íàðîäæåíèõ çà êîðäîíîì ñóðîãàòíèìè ìàòåðÿìè [12].

Рîçøèðåííÿ ïðàâà íà äîïîì³æí³ ðåïðîäóêòèâí³ òåõíîëîã³¿ íàçèâàþòü 
âåëèêîþ ðåôîðìîþ Пðåçèäåíòà Фðàíö³¿ Еììàíþåëÿ Мàêðîíà ó ñôå-
ð³ ìîäåðí³çàö³¿ ñóñï³ëüíèõ â³äíîñèí. Пðàâî íà ЭКÇ äëÿ îäèíîêèõ æ³íîê 
³ ëåñá³éñüêèõ ïàð áóëî îäí³єþ ç ïåðåäâèáîð÷èõ îá³öÿíîê Еììàíþåëÿ 
Мàêðîíà ï³ä ÷àñ ïðåçèäåíòñüêî¿ êàìïàí³¿ 2017 ðîêó. Çã³äíî îñòàíí³ì îïè-
òóâàííÿì, á³ëüø³ñòü ôðàíöóç³â ï³äòðèìóє ðîçøèðåííÿ öüîãî ïðàâà. Тàê, 
çã³äíî äàíèì ³íñòèòóòó IFOP, ðåôîðìó ñõâàëþє 67% ãðîìàäÿí [7].

Дîñòóïó äî åêñòðàêîðïîðàëüíîãî çàïë³äíåííÿ äëÿ âñ³õ æ³íîê áàãà-
òî ðîê³â âèìàãàëè àñîö³àö³¿, ùî çàõèùàëè ïðàâà ЛГБТ. Пðîòè ðåôîðìè 
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ð³øó÷å âèñòóïàëè êîíñåðâàòèâí³ ðóõè ïðè ï³äòðèìö³ ³єðàðõ³â êàòîëèöüêî¿  
öåðêâè [7].

Дîñòóï äî ЭКÇ äëÿ îäèíîêèõ æ³íîê ³ ëåñáèéñüêèõ ïàð óçàêîíåíî ó áàãà-
òüîõ єâðîïåéñüêèõ êðà¿íàõ: ó Шâåö³¿, Ф³íëÿíä³¿, Дàí³¿, Бåëüã³¿, Í³äåðëàí-
äàõ, Лþêñåìáóðç³, Іñïàí³¿, Пîðòóãàë³¿, à òàêîæ â Іðëàíä³¿ é Вåëèêîáðèòàí³¿. 
Рàí³øå ò³ ôðàíöóæåíêè, ÿê³ íå ìàëè çàêîííîãî ïðàâà çðîáèòè ЭКÇ íà áàòü-
ê³âùèí³, áóëè âèìóøåí³ âäàâàòèñÿ äî äîïîìîãè ìåäèê³â â ñóñ³äí³õ Бåëüã³¿ 
àáî Іñïàí³¿ [7].

Пîïðè òå, ùî Фðàíö³ÿ äîêëàäàє áàãàòî çóñèëëü íà øëÿõó ïðîâåäåííÿ 
ãåíäåðíî-ïðàâîâèõ ðåôîðì ó ñôåð³ ðåïðîäóêòèâíèõ ïðàâ ëþäèíè, є ùå 
ïèòàííÿ, ÿê³ ó ö³é êðà¿í³ íå çíàéøëè âèð³øåííÿ. Тàê, íàïðèêëàä, ñóðî-
ãàòíå ìàòåðèíñòâî â ö³é êðà¿í³ âñå ùå çàáîðîíåíî Цÿ çàáîðîíà ó Фðàíö³¿ 
ä³є ç ÷àñó ïðèéíÿòòÿ Çàêîíó «Пðî ïîâàãó äî ëþäñüêîãî ò³ëà» â³ä 29 ëèïíÿ 
1994 ðîêó. Тàêîæ ñë³ä çâåðíóòè óâàãó íà òå, ùî ó Фðàíö³¿ ñòàòòÿ 17/6 
Цèâ³ëüíîãî êîäåêñó ðîáèòü íåä³éñíîþ áóäü-ÿêó óãîäó ç òðåòüîþ ñòîðîíîþ, 
ÿêà ñòîñóєòüñÿ ïðîäîâæåííÿ ðîäó àáî âàã³òíîñò³. Ó ñïðàâ³ Мåííåññîíà 
âèùèé ñóä Фðàíö³¿, Кàñàö³éíèé ñóä, ïîñòàíîâèâ, ùî âèêîíàííÿ ³íîçåìíèõ 
óãîä ïðî ñóðîãàòíå ìàòåðèíñòâî ñóïåðå÷èòü äåðæàâí³é ïîë³òèö³. Íàðàç³ 
ìàéáóòí³ áàòüêè ãîòóþòü àïåëÿö³þ äî Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè. 
Кð³ì òîãî, âåá-ñàéò ïîñîëüñòâà Фðàíö³¿ â Кèєâ³ ð³øó÷å çàñòåð³ãàє ñâî¿õ 
ãðîìàäÿí â³ä ö³є¿ ïðàêòèêè, çàçíà÷àþ÷è, ùî ò³, õòî íå äîòðèìóєòüñÿ çàáî-
ðîíè, ìîæóòü ç³òêíóòèñÿ ç «ñåðéîçíèìè ñóäîâèìè òà àäì³í³ñòðàòèâíèìè 
ïðîáëåìàìè», âêëþ÷àþ÷è ìîæëèâå êðèì³íàëüíå ïîêàðàííÿ.

Ç ³íøîãî áîêó, Conseil d’Etat, âèùèé àäì³í³ñòðàòèâíèé ñóä, íàäàâ àäì³-
í³ñòðàòèâíèé çàñ³á âèçíàííÿ ³íîçåìíèõ óãîä ïðî ñóðîãàòíå ìàòåðèíñòâî, 
ñêàñóâàâøè ð³øåííÿ ôðàíöóçüêîãî êîíñóëüñòâà â Іíä³¿ ïðî â³äìîâó ó âèäà÷³ 
ïðî¿çíèõ äîêóìåíò³â. Conseil d’Etat íå ìàє þðèñäèêö³¿ ùîäî ïèòàíü áàòü-
ê³âñòâà, àëå, òèì íå ìåíø, âèäàâ íàêàç, ÿêèé ôàêòè÷íî çðîáèâ çàêîííèì 
óãîäó ïðî ñóðîãàòíå ìàòåðèíñòâî, óêëàäåíó çà êîðäîíîì [4].

Îäí³єþ ³ç äèñêóñ³éíèõ ãåíäåðíî-ïðàâîâèõ ïðîáëåì ó ñó÷àñí³é Фðàíö³¿ 
є ïðîáëåìà àáîðò³â. Ó 2022 ð. ãðóïà äåïóòàò³â ïàðò³¿ ïðåçèäåíòà Фðàíö³¿ 
Еììàíóåëÿ Мàêðîíà çàïðîïîíóâàëà ñõâàëèòè çàêîíîïðîєêò ïðî âêëþ÷åí-
íÿ ïðàâà íà àáîðò äî êîíñòèòóö³¿ êðà¿íè. Пðàâî íà àáîðò ó Фðàíö³¿ âæå 
çàêð³ïëåíî â çàêîí³ 1975 ðîêó, ùî ñòîñóєòüñÿ äîáðîâ³ëüíîãî ïåðåðèâàííÿ 
âàã³òíîñò³.Тèì ÷àñîì êîíñòèòóö³éíèé çàêîí çàêð³ïèòü ïðàâî íà àáîðò äëÿ 
ìàéáóòí³õ ïîêîë³íü, çàÿâèëà Мàð³-П’єð Р³êñåí, ÷ëåí ïàðëàìåíòó òà ÷ëåí 
ïàðò³¿ «В³äðîäæåííÿ». Çàêîíîïðîєêò âêëþ÷àòèìå ïîëîæåííÿ, ÿêå óíåìîæ-
ëèâèòü ïîçáàâëåííÿ îñîáè ïðàâà íà äîáðîâ³ëüíå ïåðåðèâàííÿ âàã³òíîñò³. 
Цåé êðîê áóëî çðîáëåíî ï³ñëÿ òîãî, ÿê Вåðõîâíèé ñóä СШÀ ñêàñóâàâ 
óõâàëó 50-ð³÷íî¿ äàâíîñò³ ÿêà äàâàëà æ³íêàì ïðàâî íà àáîðòè. Îðîð Бåðæ, 
ë³äåðêà ïàðò³éíî¿ ãðóïè Мàêðîíà â ïàðëàìåíò³, çàÿâèëà, ùî ð³øåííÿ Вåð-
õîâíîãî ñóäó СШÀ ïðî â³äì³íó ïðàâà íà àáîðò є «êàòàñòðîôîþ äëÿ æ³íîê 
ó âñüîìó ñâ³ò³». Мàêðîí âèñëîâèâ ñîë³äàðí³ñòü ³ç æ³íêàìè ó Сïîëó÷åíèõ 
Шòàòàõ ï³ñëÿ ð³øåííÿ Вåðõîâíîãî ñóäó СШÀ, çàÿâèâøè, ùî âîíî ï³äðèâàє 
ñâîáîäè æ³íîê. «Àáîðò – öå îñíîâíå ïðàâî âñ³õ æ³íîê. Йîãî òðåáà çàõèùà-
òè», – íàïèñàâ ïðåçèäåíò Фðàíö³¿ ó Twitter [13].
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Ó ñåíàò³ Фðàíö³¿ íå ï³äòðèìàëè çàêîíîïðîєêò óðÿäó ïðî çàêð³ïëåííÿ 
â Кîíñòèòóö³¿ ïðàâà íà àáîðò. Çà çàêîíîïðîєêò ïðîãîëîñóâàëè 139 ñåíà-
òîð³â, ïðîòè âèñëîâèëèñÿ 172. Гîëîñóâàííÿ ñóïðîâîäæóâàëîñÿ îáãîâîðåí-
íÿìè, ÿê³ ïåðåðîñòàëè ó ïðîòèñòîÿííÿ ïðàâèõ ³ ë³âèõ ïàðò³é. «Сåíàòñüêà 
á³ëüø³ñòü âèð³øèëà ï³òè ïðîòè âîë³ 81% ôðàíöóçüêèõ æ³íîê ³ ÷îëîâ³ê³â», – 
â³äðåàãóâàëà àâòîðêà çàêîíîïðîєêòó Мåëàí³ Фîãåëü. Дâà àíàëîã³÷íèõ çàêî-
íîïðîєêòè ïåðåáóâàþòü íà ðîçãëÿä³ â Íàö³îíàëüíèõ çáîðàõ çà ³í³ö³àòèâè 
ë³âîãî àëüÿíñó «Фðàíö³ÿ íåñêîðåíà» (NUPES) òà ãðóïè ïðåçèäåíòñüêî¿ 
ïàðò³¿ «В³äðîäæåííÿ» [10]. 

Ó 2022 ð. ó Фðàíö³¿ Íàö³îíàëüí³ çáîðè çðîáèëè ïåðøèé êðîê äî çàêð³-
ïëåííÿ ïðàâà íà àáîðò ó Кîíñòèòóö³¿. Дåïóòàòè íèæíüî¿ ïàëàòè ïàðëàìåí-
òó ïðîãîëîñóâàëè çà âíåñåííÿ äî Кîíñòèòóö³¿ ñë³â «æîäíà æ³íêà íå ìîæå 
áóòè ïîçáàâëåíà   ïðàâà íà ïåðåðèâàííÿ âàã³òíîñò³» [2]. Кîðîòêèé òåêñò áóâ 
çàïðîïîíîâàíèé Îðîðå Бåðæå, ÿêà є äåïóòàòêîþ â³ä öåíòðèñòñüêîãî àëüÿí-
ñó ïðåçèäåíòà Еììàíóåëÿ Мàêðîíà òà ÷ëåíêèíåþ ïàðò³¿ «В³äðîäæåííÿ» [6].

Висновки. Тàêèì ÷èíîì, ãåíäåðíî-ïðàâîâ³ ðåôîðìè ó Фðàíö³¿ îõîïè-
ëè ð³çí³ ñôåðè æèòòєä³ÿëüíîñò³ ôðàíöóçüêîãî ñóñï³ëüñòâà. Яê óÿâëÿєòüñÿ, 
ïîçèòèâíèé äîñâ³ä Фðàíö³¿, ÿêà є îäíèì ³ç ë³äåð³â ñó÷àñíèõ êðà¿í ó ñôå-
ð³ çàáåçïå÷åííÿ ð³âíîïðàâ’ÿ æ³íîê ³ ÷îëîâ³ê³â, ìîæå áóòè êîðèñíèì äëÿ 
Óêðà¿íè, ÿêà îáðàëà øëÿõ íà ïîáóäîâó ïàðèòåòíî¿ äåìîêðàò³¿. 
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А н о т а ц і я
Аніщук Н. В. Гендерно-правові реформи у Франції. – Còàòòÿ. 
Сòàòòþ ïðèñâÿ÷åíî äîñë³äæåííþ ãåíäåðíî-ïðàâîâèõ ðåôîðì ó Фðàíö³¿. 
Çàçíà÷àєòüñÿ, ùî ïåðø³ ñïðîáè âèçíàííÿ æ³íîê ð³âíîïðàâíèìè ³ç ÷îëîâ³êàìè áóëî çðî-

áëåíî ó Дåêëàðàö³¿ ïðàâ æ³íêè ³ ãðîìàäÿíêè 1791 ðîêó. Пðîòå ëèøå â ХХ ñòîë³òò³ ó Фðàíö³¿ 
æ³íêè çäîáóëè ð³âíîïðàâ’ÿ ³ç ÷îëîâ³êàìè. 

Пðîàíàë³çîâàíî çàêð³ïëåííÿ ïðèíöèïó ãåíäåðíî¿ ð³âíîñò³ íà êîíñòèòóö³éíîìó ð³âí³ 
ó Фðàíö³¿. Пðîàíàë³çîâàíî ïðåàìáóëó Кîíñòèòóö³¿ Фðàíöóçüêî¿ Рåñïóáë³êè 1946 ðîêó, â ÿê³é 
çàçíà÷àєòüñÿ ïðî òå, ùî çàêîí ãàðàíòóє æ³íêàì â óñ³õ îáëàñòÿõ ð³âí³ ïðàâà ç ÷îëîâ³êàìè.

Вàæëèâó óâàãó ïðèä³ëåíî äîñë³äæåííþ çàêîíó ïðî ãåíäåðíó ð³âí³ñòü ó Фðàíö³¿, ÿêèé 
áóëî ïðèéíÿòî ó 2014 ð. ³ ïîÿâà ÿêîãî є âåëèêèì äîñÿãíåííÿì íà øëÿõó çàáåçïå÷åííÿ 
ð³âíîïðàâ’ÿ æ³íîê ³ ÷îëîâ³ê³â.

Пðîàíàë³çîâàíî ôðàíöóçüêå çàêîíîäàâñòâî ó ñôåð³ çàõèñòó æ³íîê â³ä ñ³ìåéíîãî íà-
ñèëüñòâà. Çîêðåìà, ðîçêðèòî ðîëü Çàêîíó Фðàíö³¿ «Пðî íàñèëüñòâî íàä æ³íêàìè, ñ³ìåéíå 
íàñèëüñòâî ³ éîãî íàñë³äêè äëÿ ä³òåé» 2010 ðîêó.

Вèñâ³òëåíî ãåíäåðíî-ïðàâîâó ðåôîðìó Фðàíö³¿ ùîäî îäíîñòàòåâèõ øëþá³â. Тàê³ øëþáè 
ó Фðàíö³¿ íà çàêîíîäàâ÷îìó ð³âí³ ñõâàëèëè â 2013 ð. Ó ôðàíöóçüêîìó ïàðëàìåíò³ éîãî îáãî-
âîðåííÿ ñóïðîâîäæóâàëîñÿ àêö³ÿìè ïðîòåñòó, ÿêå îðãàí³çîâóâàëè êîíñåðâàòîðè ³ êàòîëèêè.

Пðîàíàë³çîâàíî ðîçâèòîê ôðàíöóçüêîãî çàêîíîäàâñòâà ùîäî ðåïðîäóêòèâíèõ ïðàâ æ³-
íîê ó êîíòåêñò³ òàêèõ ïèòàíü, ÿê ïðàâî íà åêîñòðîêîïîðàëüíå çàïë³äåííÿ, ïðàâî íà ñóðî-
ãàòíå ìàòåðèíñòâî, ïðàâî íà àáîðò. Пðè äîñë³äæåíí³ ïðîáëåìè ïðàâà æ³íîê íà åêñòðîêîð-
ïîðàëüíå çàïë³äíåííÿ ïðîàíàë³çîâàíî Çàêîí Фðàíö³¿ «Пðî á³îåòèêó» 2021 ð. 

Îêðåìó óâàãó ïðèä³ëåíî ïðîáëåì³ àáîðò³â ó Фðàíö³¿. Çîêðåìà, çàçíà÷àєòüñÿ ùî ç 2022 ð. 
ó ïàðëàìåíò³ Фðàíö³¿ ðîçãîðíóëàñÿ êàìïàí³ÿ ùîäî çì³íè äî Кîíñòèòóö³¿ Фðàíö³¿ ç ìåòîþ 
âêëþ÷åííÿ îêðåìî¿ ñòàòò³, ÿêà á íàäàëà æ³íêàì ïðàâî íà àáîðò.

Íàäàíî âèñíîâêè ç ïîðóøåíî¿ ïðîáëåìè. Çîêðåìà, çàïðîïîíîâàíî Óêðà¿í³ âðàõóâàòè 
ïîçèòèâíèé äîñâ³ä Фðàíö³¿ ïðè ïðîâåäåíí³ ãåíäåðíî-ïðàâîâèõ ðåôîðì. 

Ключові слова: Фðàíö³ÿ, ãåíäåðíî-ïðàâîâ³ ðåôîðìè, ïðàâà æ³íîê, ãåíäåðíà ð³âí³ñòü, 
ðåïðîäóêòèâí³ ïðàâà æ³íîê.

Summary
Anischuk N. V. Gender-Legal Reforms in France. – Article.
The article is devoted to the study of gender-legal reforms in France. 
It is noted that the first attempts to recognize women were equal to men in the Declaration 

of the Rights of the woman and the citizen in 1791. However, only in the twentieth century in 
France, women gained equality with men. 

The consolidation of the principle of gender equality at the constitutional level in France is 
analyzed. The preamble to the Constitution of the French Republic in 1946, which states that 
the law guarantees women in all regions equal rights with men.

Important attention is paid to the study of the Law on Gender Equality in France, which 
was adopted in 2014 and the emergence of which is a great achievement on the way of 
ensuring the equality of women and men. 

French legislation in the field of women’s violence is analyzed. In particular, the role of 
the law of France «On Violence against Women, Domestic Violence and its Consequences for 
Children» is revealed. 

France’s gender-legal reform is covered on same-sex marriage. Such marriages in France at 
the legislative level approved in 2013. In the French Parliament, its discussion was accompanied 
by protests organized by conservatives and Catholics. 

Аніщук Н. В. Гендерно-правові реформи у Франції
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The development of the French legislation on women’s reproductive rights in the context 
of issues such as the right to ecostral fertilization, the right to surrogate motherhood, the right 
to abortion is analyzed. 

In the study of the problem of women’s right to ecstrual fertilization, the law of France 
«On Bioethics» was analyzed in 2021.

Particular attention is paid to the problem of abortion in France. In particular, it is noted that 
since 2022, a campaign was launched in the Parliament of France to amend the Constitution 
of France in order to include a separate article that would give women the right to abortion. 

Conclusions from the problem raised were provided. In particular, Ukraine is proposed to 
take into account the positive experience of France in conducting gender-legal reforms.

Key words: France, gender-legal reforms, women’s rights, gender equality, women’s 
reproductive rights.
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ДОГОВІР РАХУНКА УМОВНОГО ЗБЕРІГАННЯ (ЕСКРОУ)  
ЗА ЗАКОНОДАВСТВОМ УКРАЇНИ

Постановка проблеми. Цèâ³ëüíèé êîäåêñ Óêðà¿íè (äàë³ – ЦК) 
ó 2017 ðîö³ [1] ïîïîâíèâñÿ íîðìàìè ïðî ðàõóíîê óìîâíîãî çáåð³ãàííÿ 
(åñêðîó), ÿêèé øèðîêî âèêîðèñòîâóєòüñÿ ó çàðóá³æí³é ïðàêòèö³, ùî ïîòðå-
áóє àíàë³çó ç òî÷êè çîðó ñó÷àñíîãî öèâ³ëüíîãî ïðàâà Óêðà¿íè òà ïðàâîçà-
ñòîñîâíî¿ ïðàêòèêè.

Ó âèïàäêàõ, êîëè ïàðòíåðè äîãîâîðó íå ö³ëêîì äîâ³ðÿþòü îäèí îäíîìó, 
ñâ³òîâà ïðàêòèêà ðîçðîáèëà äåê³ëüêà ìåõàí³çì³â çàïîá³ãàííÿ ìîæëèâèì 
ðèçèêàì íåïëàòåæó ç áîêó êîíòðàãåíòà, íàïðèêëàä, âæå çíàéîìèé â³ò÷èç-
íÿíîìó ïðàâó àêðåäèòèâ ÷è ïåðåäáà÷åíèé ñò. 10761 ðàõóíîê-åñêðîó, ùî 
є íîâåëîþ ЦК Óêðà¿íè.

Ступінь наукової розробки теми. Р³çí³ àñïåêòè ðàõóíêó-åñêðîó 
äîñë³äæóâàëèñü S. Antony [2], Z. Ishrat [3], S. Bhagat, S. Klasa, L. Litov [4], 
Xiaorui Hu, Zhangxi Lin, Andrew B. Whinston and Han Zhang [5; 6], Д. Îâñ³-
єì [7], І. Гàõðàìàíîâèì [8], К.Þ. Іâàíîâîþ [9], П. Îë³éíèê [10] òîùî.

Вïðîâàäæåííÿ ³íñòèòóòó óìîâíîãî äåïîíóâàííÿ – óìîâíîãî çáåð³ãàííÿ 
êîøò³â, â³äîìîãî ÿê ðàõóíîê åñêðîó ñòàëî ðåçóëüòàòîì ïîøóêó á³ëüø çðó÷-
íèõ òà ä³єâèõ ìåõàí³çì³â íåñêëàäíîãî òà îäíàêîâî ä³єâîãî ñïîñîáó íàäàòè 
êîæí³é ñòîðîí³ çîáîâ’ÿçàííÿ ð³âí³ ìîæëèâîñò³ äëÿ íàëåæíîãî âèêîíàí-
íÿ çîáîâ’ÿçàííÿ òà ð³âí³ âàæåë³ ïàñèâíîãî âïëèâó íà íàñòàííÿ ê³íöåâîãî 
ðåçóëüòàòó òàêîãî çîáîâ’ÿçàííÿ ì³æ éîãî ñòîðîíàìè [7].

Дî â³äïîâ³äíèõ çì³í ó ЦК â³í òàêîæ áóâ â³äîìèé â Óêðà¿í³, îñê³ëüêè 
á³ëüø³ñòü âåëèêèõ óêðà¿íñüêèõ M&A-óãîä çä³éñíþâàëèñÿ çà ó÷àñòþ ³íîçåì-
íîãî åëåìåíòà çã³äíî ç ³íîçåìíèì çàêîíîäàâñòâîì, à ðîçðàõóíêè ÷àñòî ïðî-
âîäèëèñÿ çà ó÷àñòþ ³íîçåìíèõ áàíê³â ç âèêîðèñòàííÿì åñêðîó-ðàõóíê³â [8]. 

Метою äàíî¿ íàóêîâî¿ ñòàòò³ є äîñë³äæåííÿ îñíîâíèõ õàðàêòåðèñòèê äîãî-
âîðó ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó) ç îãëÿäó íà éîãî ðåãóëþâàííÿ 
â óêðà¿íñüêîìó ïðàâ³ òà ³íîçåìíèõ ïðàâîïîðÿäêàõ, îñîáëèâîñòåé éîãî âèêî-
íàííÿ, ñóá’єêòíîãî ñêëàäó, ïðîáëåìíèõ ïèòàíü çàñòîñóâàííÿ íà ïðàêòèö³. 

Виклад основного матеріалу. Вèçíà÷åííÿ «åñêðîó» ïîõîäèòü â³ä 
àíãë³éñüêîãî «escrow» (ãðîø³, ìàéíî àáî äîêóìåíò, çáåð³ãàþòüñÿ òðåòüîþ 
îñîáîþ äî íàñòàííÿ ïåâíî¿ ïîä³¿ ÷è âèêîíàííÿ ïåâíî¿ óìîâè). 
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Óìîâíå äåïîíóâàííÿ – öå âèä ðàõóíêó äëÿ çáåð³ãàííÿ êîøò³â àáî àêòè-
â³â, ÿê³ áóäóòü ïåðåðàõîâàí³/ïåðåäàí³, êîëè áóäóòü âèêîíàí³ ïåâí³ óìîâè. 
Дåïîíîâàí³ àêòèâè çáåð³ãàþòüñÿ ó íåéòðàëüíî¿ òðåòüî¿ ñòîðîíè, ÿêà ïåðå-
äàє ¿õ àáî ï³ñëÿ âèêîíàííÿ çàçäàëåã³äü âèçíà÷åíèõ äîãîâ³ðíèõ îáîâ’ÿçê³â, 
àáî ï³ñëÿ îòðèìàííÿ â³äïîâ³äíî¿ ³íñòðóêö³¿.

Íàïðèêëàä, çíà÷íà ÷àñòèíà óãîä ç êóï³âë³ ïðèâàòíèõ ô³ðì ³ äî÷³ðí³õ 
êîìïàí³é âêëþ÷àє äîãîâ³ð óìîâíîãî äåïîíóâàííÿ, ùî äàє ïîêóïöþ ìîæëè-
â³ñòü çàÿâèòè ïðàâà íà êîøòè ðàõóíêó óìîâíîãî äåïîíóâàííÿ, ÿêùî ï³ñëÿ 
êóï³âë³ ïðîäàâåöü íå âèêîíóє ïåâí³ óìîâè äîãîâîðó. Іìîâ³ðí³ñòü âèêîðè-
ñòàííÿ äîãîâîðó óìîâíîãî äåïîíóâàííÿ òèì âèùà, ùî âèùèé ðèçèê óãîäè 
ïîêóïöÿ ÷è ïðîäàâöÿ [4].

В³í äîçâîëÿє ãàðàíòóâàòè ðîçðàõóíêè ì³æ ïàðòíåðàìè ó âèïàäêó, êîëè 
ïåðåõ³ä ïðàâà âëàñíîñò³ íà òîâàð ÷è ïîñëóãó òà îïëàòà çä³éñíþþòüñÿ â ð³ç-
íèé ÷àñ. «Гàðàíòîì» âèñòóïàє áàíê. Йîãî ãàðàíòóâàííÿ âò³ëþєòüñÿ ó òîìó, 
ùî: 1) êîøòè íå áóäóòü â³äïðàâëåí³ îòðèìóâà÷ó äî íàñòàííÿ ìîìåíòó 
âèêîíàííÿ óìîâ äîãîâîðó; 2) êîøòè ó âñòàíîâëåí³ ñòðîêè, áåç çàòðèìîê, 
áóäóòü ïåðåðàõîâàí³ îòðèìóâà÷ó çã³äíî ç óìîâàìè äîãîâîðó ï³ñëÿ âèêîíàí-
íÿ çîáîâ’ÿçàíü ñòîð³í çà êîíòðàêòîì.

Тàê, êîìïàí³ÿ, ÿêà áàæàє ïðîäàâàòè ñâî¿ òîâàðè ÷è ïîñëóãè ³íø³é êîì-
ïàí³¿ â ³íø³é êðà¿í³, ïîòðåáóâàòèìå ïåâíî¿ âïåâíåíîñò³, ùî âîíà îòðèìàє 
îïëàòó, êîëè òîâàðè ÷è ïîñëóãè áóäóòü äîñòàâëåí³, à ï³äïðèєìñòâî, ÿêå 
êóïóє, çàõî÷å çàïåâíèòèñÿ, ùî òîâàðè ïðèáóäóòü ó ïîãîäæåíîìó ñòàí³ 
àáî ïîñëóãà áóäå äîñòàâëåíà   äî óçãîäæåíîãî ð³âíÿ çàäîâîëåíîñò³. Яêùî 
ïîêóïåöü ðîçì³ùóє ïëàò³æ íà óìîâíîìó äåïîíóâàíí³, îáèäâ³ ñòîðîíè âïåâ-
íåíí³ ó âçàєìíîìó âèêîíàíí³. Çðåøòîþ, óìîâíå äåïîíóâàííÿ – öå çàñ³á 
çàõèñòó òðàíçàêö³¿ òà çàïîá³ãàííÿ øàõðàéñòâó [14].

Тàêèé ðàõóíîê ôàêòè÷íî âèêîíóє ôóíêö³þ çàáåçïå÷åííÿ âèêîíàííÿ 
îñíîâíîãî ãðîøîâîãî çîáîâ’ÿçàííÿ (â³í íàñïðàâä³ íå â³äíîñèòüñÿ äî çàñî-
á³â, ïðî ÿê³ éäå ìîâà ó ãë. 49 ЦК, ç îãëÿäó íà ð³çí³ ñâî¿ âëàñòèâîñò³, àëå 
äóæå ñõîæèé çà ïðèçíà÷åííÿì) òà ðîçðàõóíêîâîãî ³íñòðóìåíòó îäíî÷àñíî.

Çã³äíî ñò. 10761 ЦК çà äîãîâîðîì ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó) 
áàíê çîáîâ’ÿçóєòüñÿ ïðèéìàòè òà çàðàõîâóâàòè íà ðàõóíîê óìîâíîãî çáå-
ð³ãàííÿ (åñêðîó), â³äêðèòèé êë³єíòó (âîëîä³ëüöþ ðàõóíêà), ãðîøîâ³ êîøòè, 
îòðèìàí³ â³ä âîëîä³ëüöÿ ðàõóíêà òà/àáî â³ä òðåò³õ îñ³á, òà ïåðåðàõîâóâàòè 
òàê³ êîøòè îñîá³ (îñîáàì), âêàçàí³é âîëîä³ëüöåì ðàõóíêà (áåíåô³ö³àðó àáî 
áåíåô³ö³àðàì), àáî ïîâåðíóòè òàê³ êîøòè âîëîä³ëüöþ ðàõóíêà çà íàñòàííÿ 
ï³äñòàâ, ïåðåäáà÷åíèõ äîãîâîðîì ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó).

Рàõóíîê óìîâíîãî çáåð³ãàííÿ (åñêðîó) – ðàõóíîê, ùî â³äêðèâàєòüñÿ 
áàíêîì êë³єíòó íà äîãîâ³ðí³é îñíîâ³ äëÿ çàðàõóâàííÿ íà ðàõóíîê êîøò³â 
òà ïåðåðàõóâàííÿ ¿õ ÷è âèäà÷³ êîøò³â ãîò³âêîþ ó âèïàäêàõ, ïåðåäáà÷å-
íèõ çàêîíîäàâñòâîì Óêðà¿íè, îñîá³, çàçíà÷åí³é êë³єíòîì (áåíåô³ö³àðó àáî 
áåíåô³ö³àðàì), àáî ïîâåðíåííÿ òàêèõ êîøò³â êë³єíòó çà íàñòàííÿ ï³äñòàâ, 
ïåðåäáà÷åíèõ äîãîâîðîì.

Рàõóíîê óìîâíîãî çáåð³ãàííÿ (åñêðîó) – ðàõóíîê, ùî â³äêðèâàєòüñÿ 
áàíêîì êë³єíòó íà äîãîâ³ðí³é îñíîâ³ äëÿ çàðàõóâàííÿ íà ðàõóíîê êîøò³â 
òà ïåðåðàõóâàííÿ ¿õ/âèäà÷³ êîøò³â ãîò³âêîþ ó âèïàäêàõ, ïåðåäáà÷åíèõ 
çàêîíîäàâñòâîì Óêðà¿íè, îñîá³ (îñîáàì), çàçíà÷åí³é (çàçíà÷åíèì) êë³єíòîì 
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(áåíåô³ö³àðó àáî áåíåô³ö³àðàì), à â ðàç³ íàäàííÿ áåíåô³ö³àðîì ïèñüìîâî¿ 
âêàç³âêè áàíêó – îñîá³ (îñîáàì), çàçíà÷åí³é (çàçíà÷åíèì) áåíåô³ö³àðîì, 
ÿêùî öå ïåðåäáà÷åíî äîãîâîðîì, àáî ïîâåðíåííÿ òàêèõ êîøò³â êë³єíòó çà 
íàñòàííÿ ï³äñòàâ, ïåðåäáà÷åíèõ äîãîâîðîì. Іíñòðóêö³ÿ ïðî ïîðÿäîê â³ä-
êðèòòÿ òà çàêðèòòÿ ðàõóíê³â êîðèñòóâà÷àì íàäàâà÷àìè ïëàò³æíèõ ïîñëóã 
ç îáñëóãîâóâàííÿ ðàõóíê³â, çàòâ. ïîñòàíîâîþ Пðàâë³ííÿ Íàö³îíàëüíîãî 
áàíêó Óêðà¿íè â³ä 29.07.2022 № 162 ïåðåäáà÷àє, â òîìó ÷èñë³, ïîðÿäîê 
â³äêðèòòÿ ðàõóíê³â-åñêðîó (äàë³ – Іíñòðóêö³ÿ). В Іíñòðóêö³¿ âñòàíîâëåíî 
ïåðåë³ê äîêóìåíò³â, ÿêèé êë³єíò ïîäàє äî áàíêó ï³ä ÷àñ â³äêðèòòÿ ðàõóíêó 
óìîâíîãî çáåð³ãàííÿ (åñêðîó). 

Дîãîâ³ð ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó) ì³æ áàíêîì ³ êë³єíòîì 
óêëàäàєòüñÿ â ïèñüìîâ³é ôîðì³. Óìîâè â³äêðèòòÿ ðàõóíêó òà îñîáëèâîñò³ 
éîãî ôóíêö³îíóâàííÿ ïåðåäáà÷àþòüñÿ â äîãîâîð³, ùî óêëàäàєòüñÿ ì³æ áàí-
êîì ³ éîãî êë³єíòîì, ³ íå ïîâèíí³ ñóïåðå÷èòè âèìîãàì ö³є¿ Іíñòðóêö³¿.

Рàõóíî åñêðîó ìîæå áóòè â³äêðèòèé íîòàð³óñó çàäëÿ çàáåçïå÷åííÿ ìîæ-
ëèâîñòåé âèêîíàííÿ çîáîâ’ÿçàííÿ çà ñò. 537 ЦК (âèêîíàííÿ çîáîâ’ÿçàííÿ 
âíåñåííÿì áîðãó â äåïîçèò íîòàð³óñà, íîòàð³àëüíî¿ êîíòîðè àáî íà ðàõóíîê 
åñêðîó).

П³ñëÿ ïîäàííÿ íåîáõ³äíèõ äîêóìåíò³â, çàçíà÷åíèõ ó Іíñòðóêö³¿ òà â³ä-
êðèòòÿ ðàõóíêó, êë³єíò çàðàõîâóє íà ðàõóíîê êîøòè, ÿê³ çáåð³ãàþòüñÿ íà 
íüîìó äî íàñòàííÿ ï³äñòàâ, ïåðåäáà÷åíèõ äîãîâîðîì ïðî â³äêðèòòÿ ðàõóíêó.

Дîãîâ³ð ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó) óêëàäàþòüñÿ ì³æ áàí-
êîì òà êë³єíòîì ç óðàõóâàííÿì âèìîã, âèçíà÷åíèõ Çàêîíîì Óêðà¿íè «Пðî 
ô³íàíñîâ³ ïîñëóãè òà äåðæàâíå ðåãóëþâàííÿ ðèíê³â ô³íàíñîâèõ ïîñëóã» 
(ï. 13 Іíñòðóêö³¿). Хî÷ ó ñâ³òîâ³é ïðàêòèö³ öå òðèñòîðîíí³é äîãîâ³ð, àëå 
â óêðà¿íñüêîìó çàêîíîäàâñòâ³, ³ç òåêñòó ñò. 10761 ЦК, âèïëèâàє, ùî â³í 
ìîæå óêëàäàòèñÿ áåç ó÷àñò³ áåíåô³ö³àðà (ò³ëüêè çàçíà÷àєòüñÿ éîãî îñîáà 
ó äîãîâîð³ äëÿ ³äåíòèô³êàö³¿ îòðèìóâà÷à êîøò³â).

Íåðåçèäåíòè-³íâåñòîðè ìîæóòü â³äêðèâàòè ðàõóíêè óìîâíîãî çáåð³ãàí-
íÿ (åñêðîó) äëÿ ïåðåðàõóâàííÿ êîøò³â áåíåô³ö³àðàì, àêö³¿ ÿêèõ ïðèäáà-
âàþòüñÿ â³äïîâ³äíî äî âèìîã ñòàòò³ 65-2 Çàêîíó Óêðà¿íè «Пðî àêö³îíåðí³ 
òîâàðèñòâà» (â ïðîöåäóð³ squeeze-out).

Íîðìè ЦК ïðî äîãîâ³ð ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó) áóëî âíå-
ñåíî Çàêîíîì Óêðà¿íè «Пðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â 
Óêðà¿íè ùîäî ï³äâèùåííÿ ð³âíÿ êîðïîðàòèâíîãî óïðàâë³ííÿ â àêö³îíåð-
íèõ òîâàðèñòâàõ» â³ä 23.03.2017 ð. Àëå öå íå îçíà÷àє, ùî ðàõóíêè-åñêðîó 
çàñòîñîâóþòüñÿ ò³ëüêè â ö³é ñôåð³.

В çàõ³äíèõ êðà¿íàõ åñêðîó àêòèâíî âèêîðèñòîâóєòüñÿ ïåðø çà âñå ïðè 
êóï³âë³-ïðîäàæó íåðóõîìîñò³, ó êîðïîðàòèâíèõ â³äíîñèíàõ, ó ôðàí÷àé-
çèíãó, ïðè ïðîäàæó íà îíëàéí-ïëàòôîðìàõ. Тàê, ó СШÀ ðàõóíîê åñêðîó 
çàñòîñîâóєòüñÿ ñòîðîíàìè äîãîâîð³â ùîäî íåðóõîìîñò³ (çîêðåìà, â ³ïîòå÷-
íèõ êðåäèòàõ, äå ³ïîòå÷íà êîìïàí³ÿ âñòàíîâëþє äåïîçèòíèé ðàõóíîê äëÿ 
ñïëàòè (ïåðåðàõóâàííÿ) ïîäàòêó íà ìàéíî òà ñòðàõóâàííÿ ìàéíà), äëÿ îïå-
ðàö³é ³ç ïðîäàæó (ïåðåäà÷³) ö³ííî¿ ³íôîðìàö³¿ òà ìàéíà, îñîáëèâî ï³ä ÷àñ 
äèñòàíö³éíèõ óãîä [7]. Íà â³äì³íó â³ä ³íøèõ êðà¿íè, â ЦК ïåðåäáà÷åíî, ùî 
àãåíòîì óìîâíîãî äåïîíóâàííÿ є âèêëþ÷íî áàíê. Ó СШÀ äîâ³ð÷èé ðàõóíîê 
(åñêðîó) ìîæå â³äêðèâàòèñÿ íå áàíêàìè, à, íàïðèêëàä, àäâîêàòàìè. В єâðî-
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ïåéñüêèõ êðà¿íàõ åñêðîó-àãåíòàìè ìîæóòü âèñòóïàòè íîòàð³óñè, þðèäè÷í³ 
ô³ðìè, áðîêåðè, ôîíäîâ³ á³ðæ³. 

В³äïîâ³äíî äî Ф³íàíñîâîãî êîäåêñó Кàë³ôîðí³¿ «äåïîíóâàííÿ» îçíà÷àє 
áóäü-ÿêó îïåðàö³þ, çà ÿêîþ îäíà îñîáà ïåðåäàє äîêóìåíò, ãðîø³ ÷è ïðàâî 
âëàñíîñò³ íà ðóõîìå àáî ³íøå ìàéíî ç ìåòîþ ïðîäàæó, îáòÿæåííÿ àáî 
ïåðåäà÷³ ðóõîìîãî ÷è íåðóõîìîãî ìàéíà ó âëàñí³ñòü ³íø³é îñîá³, íåðóõîìå 
ìàéíî ÷è ³íøà ö³íí³ñòü òðåò³é îñîá³ äëÿ çáåð³ãàííÿ äî íàñòàííÿ ïîä³¿ àáî 
âèêîíàííÿ ïåâíî¿ óìîâè [11].

Îá’єêòîì óìîâíîãî çáåð³ãàííÿ (â ³íîçåìíèõ ïðàâîâîðÿäêàõ âæèâàþòü 
ñëîâî «äåïîíóâàííÿ») є âèêëþ÷íî ãðîøîâ³ êîøòè, ùî çáåð³ãàþòüñÿ íà 
ñïåö³àëüíîìó ðàõóíêó. Íàòîì³ñòü â єâðîïåéñüêèõ êðà¿íàõ òàêèì îá’єêòîì 
ìîæóòü âèñòóïàòè ðå÷³, äîêóìåíòè.

В Óêðà¿í³ öåé ³íñòèòóò çàñòîñîâóєòüñÿ (çàäëÿ öüîãî ³ âíîñèëèñü çì³-
íè ó ЦК) â ìåæàõ ïðîöåäóðè ïðèìóñîâîãî âèêóïó àêö³é ó ì³íîðèòàðíèõ 
àêö³îíåð³â îñîáîþ, ÿêà âîëîä³є äîì³íóþ÷èì êîíòðîëüíèì ïàêåòîì àêö³é – 
ïðîöåäóðà «squeeze out» (îáîâ’ÿçêîâèé ïðîäàæ ïðîñòèõ àêö³é àêö³îíåðàìè 
íà âèìîãó îñîáè ÷è îñ³á, ùî ä³þòü ñï³ëüíî, ÿêà є âëàñíèêîì äîì³íóþ÷îãî 
êîíòðîëüíîãî ïàêåòà àêö³é), âèçíà÷åíî¿ ñò. 65-2 Çàêîíó Óêðà¿íè «Пðî àêö³-
îíåðí³ òîâàðèñòâà»), à ñàìå ÿê ìåõàí³çì ðîçðàõóíê³â ï³ä ÷àñ ïðîöåäóðè 
squeeze-out (ìîæíà îçíàéîìèòèñÿ ³ç â³äïîâ³äíèì äîãîâîðîì åñêðîó îäíîãî 
³ç óêðà¿íñüêèõ áàíê³â çà ïîñèëàííÿì [12]).

Пðîöåäóðà ïðèìóñîâîãî âèêóïó àêö³é (squeeze-out)» äàє ìîæëèâ³ñòü 
âëàñíèêîâ³ 95% àêö³é àêö³îíåðíîãî òîâàðèñòâà âèêóïèòè àêö³¿ â ³íøèõ 
àêö³îíåð³â áåç ¿õ çãîäè, òîìó ñïðàâåäëèâ³ñòü òàêî¿ ïðîöåäóðè ñòàâèëàñü ï³ä 
ñóìí³â â óêðà¿íñüê³é ñóäîâ³é ïðàêòèö³ [13]. 

Тàêîæ íàáóëî äåÿêîãî ïîøèðåííÿ âèêîðèñòàííÿ òàêèõ ðàõóíê³â ïðè 
êóï³âë³-ïðîäàæó íåðóõîìîñò³. Íàïåâíå òàêà ïðàêòèêà çá³ëüøèòüñÿ, àäæå 
â ì³æíàðîäí³é ïðàêòèö³ çä³éñíåííÿ êóï³âë³ íåðóõîìîñò³ ÷åðåç â³äêðèò-
òÿ ðàõóíêó åñêðîó â áàíêó є íàéá³ëüø áåçïå÷íèì ñïîñîáîì ïðîäàæó – 
ïîêóïåöü, ðîçì³ùóþ÷è êîøòè íà ðàõóíêó â áàíêó, ìîæå áóòè âïåâíåíèé 
â ¿õ çáåðåæåíí³ äî ìîìåíòó âèêîíàííÿ âñ³õ óìîâ ïðîäàæó òà ï³äïèñàí-
íÿ äîêóìåíò³â, ó òîé ÷àñ ÿê ïðîäàâåöü ìîæå ïåðåêîíàòèñÿ â íàÿâíîñò³ 
ó ïîêóïöÿ öèõ êîøò³â òà ìîæëèâîñò³ çä³éñíåííÿ ïðîäàæó.

Çã³äíî ÷. 2 ñò. 10761 ЦК ÿêùî ³íøå íå ïåðåäáà÷åíî äîãîâîðîì ðàõóíêà 
óìîâíîãî çáåð³ãàííÿ (åñêðîó), áàíê ìàє ïðàâî âèêîðèñòîâóâàòè ãðîøîâ³ 
êîøòè íà ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó), ãàðàíòóþ÷è â÷àñíå ïåðå-
ðàõóâàííÿ òàêèõ êîøò³â áåíåô³ö³àðó (áåíåô³ö³àðàì) àáî ïîâåðíåííÿ òàêèõ 
êîøò³â âîëîä³ëüöþ ðàõóíêà çã³äíî ç óìîâàìè äîãîâîðó ðàõóíêà óìîâíîãî 
çáåð³ãàííÿ (åñêðîó).

Яê ³ êîøòè, ÿê³ çíàõîäÿòüñÿ íà «çâè÷àéíîìó» áàíê³âñüêîìó ðàõóíêîâ³, 
òàê ³ êîøòè íà åñêðîó-ðàõóíêó ìîæóòü âèêîðèñòîâóâàòèñÿ áàíêîì. Фàê-
òè÷íî áàíê áåçîïëàòíî êîðèñòóєòüñÿ êîøòàìè. Пðè öüîìó ¿õ íå ìîæå âèêî-
ðèñòîâóâàòè í³ âîëîä³ëåöü ðàõóíêó, í³ áåíåô³ö³àð, íå îòðèìóþ÷è í³ÿêèõ 
âèãîä â³ä êàï³òàëó, ÿêèé çáåð³ãàєòüñÿ áàíêîì. Кîøòè áëîêóþòüñÿ, òàê ÿê 
áè âîíè áóëè ï³ä àðåøòîì. Ц³ ãðîø³ íå ï³äëÿãàþòü ³íäåêñàö³¿, íå ñïëà÷ó-
þòüñÿ ïðîöåíòè çà ¿õ âèêîðèñòàííÿ òîùî. Тîìó ñóìí³âíèì âèãëÿäàє âèêî-
ðèñòàííÿ öüîãî ìåõàí³çìó äëÿ ô³íàíñóâàííÿ áóä³âíèöòâà.
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Çà ðàõóíêîì óìîâíîãî çáåð³ãàííÿ (åñêðîó) âèêîíóþòüñÿ âèêëþ÷íî òàê³ 
îïåðàö³¿: 1) ³ç çàðàõóâàííÿ áàíêîì ïåðåðàõîâàíèõ â³ä âëàñíèêà ðàõóíêó 
òà/àáî â³ä òðåò³õ îñ³á êîøò³â, ÿê³ çà íàñòàííÿ ï³äñòàâ, âèçíà÷åíèõ äîãî-
âîðîì ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó), ïåðåðàõîâóþòüñÿ áåíåô³ö³à-
ðó(àì) (ó ðàç³ íàäàííÿ áåíåô³ö³àðîì ïèñüìîâî¿ âêàç³âêè áàíêó – çàçíà÷åí³é 
íèì îñîá³, ÿêùî öå ïåðåäáà÷åíî äîãîâîðîì)/âèäàþòüñÿ ãîò³âêîþ áåíåô³ö³-
àðó(àì) ó âèïàäêàõ, ïåðåäáà÷åíèõ çàêîíîäàâñòâîì Óêðà¿íè/ïîâåðòàþòüñÿ 
âëàñíèêó ðàõóíêó â³äïîâ³äíî äî óìîâ äîãîâîðó ðàõóíêó óìîâíîãî çáåð³ãàííÿ 
(åñêðîó); 2) ïîâ’ÿçàí³ ç³ çâåðíåííÿì ñòÿãíåííÿ íà ìàéíîâ³ ïðàâà íà êîøòè, 
ùî çáåð³ãàþòüñÿ íà ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó), àáî íà ïðàâà 
âèìîãè âëàñíèêà ðàõóíêó ÷è áåíåô³ö³àðà(³â) äî áàíêó íà ï³äñòàâ³ äîãîâîðó 
ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó) (ó âèïàäêàõ, óñòàíîâëåíèõ ñòàòòåþ 
1076-6 Цèâ³ëüíîãî êîäåêñó Óêðà¿íè); 3) ç³ ñïëàòè âèíàãîðîäè áàíêó çà 
ïîñëóãè, ïîâ’ÿçàí³ ç îáñëóãîâóâàííÿì ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó) 
òà çä³éñíåííÿì îïåðàö³é çà íèì, ÿêùî öå ïåðåäáà÷åíî äîãîâîðîì ðàõóíêó 
óìîâíîãî çáåð³ãàííÿ (åñêðîó) (ï. 96 Іíñòðóêö³¿). Îñòàííє ôàêòè÷íî âèïëèâàє 
³ç ÷. 2 ñò. 1076-5 ЦК. Àëå, ÿê ïðàâèëî, ïîñëóãè áàíêà îïëà÷óþòüñÿ îêðåìî.

Іíø³ ðîçðàõóíêîâ³ îïåðàö³¿ íå ìîæóòü çä³éñíþâàòèñÿ. Кîøòè, ðîçì³ùåí³ 
íà ðàõóíêó, íå ìîæóòü âèêîðèñòîâóâàòèñÿ ó âèòðàòíèõ îïåðàö³ÿõ òà çáå-
ð³ãàþòüñÿ äî ìîìåíòó âèêîíàííÿ çîáîâ’ÿçàíü. Íà â³äì³íó â³ä çâè÷àéíîãî 
ðàõóíêó, êîøòè íà ðàõóíêó-åñêðîó çáåð³ãàþòüñÿ íà ñïåöèô³÷íèõ óìîâàõ, 
ÿê³ íå ïåðåäáà÷àþòü ÿêå-íåáóäü ³íøå âèêîðèñòàííÿ êîøò³â, í³æ çàçíà÷åí³ 
òóò îïåðàö³¿. Пðèíöèï íåäîòîðêàííîñò³ ñóìè êîøò³â, ÿê³ çíàõîäÿòüñÿ íà 
ðàõóíêîâ³, âèðàæàєòüñÿ, ÿê ïðàâèëî, â ðàçîâîìó õàðàêòåð³ â³äïîâ³äíî¿ îïå-
ðàö³¿. Дåïîíåíò âñ³ ñâî¿ ³íø³ îïåðàö³¿ ìàє âåñòè îêðåìî. 

Цåé ðàõóíîê âèêëþ÷íî ö³ëüîâèé, ó òîìó ñìèñëîâ³, ùî éîãî â³äêðèòòÿ 
òà âèêîðèñòàííÿ ìàþòü áóòè íàïðàâëåí³ ò³ëüêè ÿê ñòâîðåííÿ ëàíöþæêà 
ì³æ ñòîðîíàìè ³íøîãî ïðàâî÷èíó íà âèêîíàííÿ ¿õ çîáîâ’ÿçàíü îäèí ïåðåä 
îäíèì, ÷è çàáåçïå÷åííÿ çä³éñíåííÿ ïðîöåäóðè squeeze-out ÷è ³íøèõ óìîâ 
äîãîâîðó.

Ó ñò. 10762 ЦК âñòàíîâëþþòüñÿ ñòðîêè òà ñïîñîáè çàðàõóâàííÿ òà ïåðå-
ðàõóâàííÿ êîøò³â ç ðàõóíêó-åñêðîó, ÿê³ â á³ëüøîñò³ ïîâí³ñòþ çàëåæàòü â³ä 
óìîâ äîãîâîðó. Дëÿ çàáåçïå÷åííÿ êîíòðîëþ áåíåô³ö³àðîì çà çáåðåæåí³-
ñòþ êîøò³â, ¿õ ðóõîì ïåðåäáà÷åíà ìîæëèâ³ñòü îòðèìóâàòè ³íôîðìàö³þ, ùî 
є áàíê³âñüêîþ òàєìíèöåþ. Тàê, çã³äíî äî ñò. 62 Çàêîíó Óêðà¿íè «Пðî áàí-
êè ³ áàíê³âñüêó ä³ÿëüí³ñòü» «³íôîðìàö³ÿ ùîäî ðàõóíêà óìîâíîãî çáåð³ãàííÿ 
(åñêðîó) òà îïåðàö³é çà íèì ðîçêðèâàєòüñÿ òàêîæ íà ïèñüìîâèé çàïèò 
áåíåô³ö³àðà».

Сòàòòÿ 10763 ЦК ïåðåäáà÷àє ïðàâèëà ïåðåâ³ðêè ï³äñòàâ äëÿ ïåðåðàõó-
âàííÿ êîøò³â ç ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó).

Кîøòè íà ðàõóíîê-åñêðîó äåïîíóþòüñÿ êë³єíòîì äëÿ áåíåô³ö³àðà, ñàìå 
â³í ìàє ¿õ îòðèìàòè, àëå íå áåçóìîâíî. Кîøòè, ÿê³ êë³єíò çàðàõîâóє íà 
ðàõóíîê, çáåð³ãàþòüñÿ íà íüîìó äî íàñòàííÿ ï³äñòàâ, ïåðåäáà÷åíèõ äîãîâî-
ðîì ïðî â³äêðèòòÿ ðàõóíêó. Тàêèìè ï³äñòàâàìè є, ÿê ïðàâèëî, ïîâíå âèêî-
íàííÿ îñíîâíîãî çîáîâ’ÿçàííÿ, ÿêå âèíèêëî ì³æ êë³єíòîì òà áåíåô³ö³àðîì, 
òà íà âèêîíàííÿ ÿêîãî áóëî â³äêðèòî ðàõóíîê-åñêðîó ÷è íàñòàííÿ ïåâíî¿ 
ïîä³¿ (íàïðèêëàä, çà ñò. 65-2 Çàêîíó Óêðà¿íè «Пðî àêö³îíåðí³ òîâàðèñòâà»). 

Голубєва Н. Ю. Договір рахунка умовного зберігання (ескроу) за законодавством України
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Фàêòè÷íî ãðîøîâ³ êîøòè áëîêóþòüñÿ ñàìå äî âèêîíàííÿ çîáîâ’ÿçàíü 
êë³єíòà áàíêó òà áåíåô³ö³àðà (êîíòðàãåíò³â ó îñíîâíîãî çîáîâ’ÿçàíí³) òà 
ìîæóòü áóòè ðîçáëîêîâàí³ ò³ëüêè ó âèçíà÷åíèõ âèïàäêàõ. Сàì ïî ñîá³ 
ðàõóíîê-åñêðîó íå ìàє í³ÿêîãî ñåíñó áåç öèõ îñíîâíèõ çîáîâ’ÿçàíü, ÿê³ 
ìàþòü áóòè âèêîíàí³, îñê³ëüêè â³í ³ñíóє ñàìå äëÿ çä³éñíåííÿ ðîçðàõóíê³â 
çà öèìè çîáîâ’ÿçàííÿìè. 

Ó ñâ³òîâ³é ïðàêòèö³ âèêîðèñòàííÿ åñêðîó-ðàõóíê³â ñòîðîíè ñàìîñò³éíî 
âèçíà÷àþòü â åñêðîó-äîãîâîðàõ, ùî ââàæàòèìåòüñÿ â³äêëàäàëüíîþ óìîâîþ 
äëÿ ïåðåðàõóâàííÿ áàíêîì êîøò³â íà ðàõóíîê ïðîäàâöÿ àáî ïîâåðíåííÿ 
êîøò³â íà ðàõóíîê ïîêóïöÿ. Íàé÷àñò³øå òàêîþ â³äêëàäàëüíîþ óìîâîþ 
є ñï³ëüíà ³íñòðóêö³ÿ (joint instruction), ï³äïèñàíà ïðåäñòàâíèêàìè ïîêóï-
öÿ òà ïðîäàâöÿ, ó ÿê³é ì³ñòèòüñÿ ïîñèëàííÿ íà âèêîíàííÿ òîãî ÷è ³íøî-
ãî çîáîâ’ÿçàííÿ çà îñíîâíèì äîãîâîðîì. Î÷åâèäíî, ùî ïîòåíö³éíî ìîæå 
âèíèêíóòè ñèòóàö³ÿ, êîëè ï³ñëÿ âèêîíàííÿ ïðîäàâöåì ñâî¿õ çîáîâ’ÿçàíü 
ïîêóïåöü â³äìîâèòüñÿ ï³äïèñàòè ñï³ëüíó ³íñòðóêö³þ, òàêèì ÷èíîì áëîêó-
þ÷è ïåðåêàç êîøò³â. Îñîáëèâî àêòóàëüíîþ öÿ ïðîáëåìà є ïðè óòðèìàíí³ 
ïîêóïöåì ÷àñòèíè ïîêóïíî¿ ö³íè íà åñêðîó-ðàõóíêó äëÿ êîðèãóâàííÿ ö³íè 
ï³ñëÿ çàêðèòòÿ (post-completion price adjustment). Тàêå êîðèãóâàííÿ çàçâè-
÷àé çä³éñíþєòüñÿ ñàìèì ïîêóïöåì, à â ðàç³ íåçãîäè ïðîäàâöÿ ç âèçíà÷åííÿì 
ö³íè çàëó÷àєòüñÿ íåçàëåæíèé àóäèòîð. Дëÿ òîãî ùîá âèð³øóâàòè ïîä³áí³ 
òóïèêîâ³ ñèòóàö³¿, äî Еñêðîó-äîãîâîð³â óâîäÿòüñÿ äîäàòêîâ³ â³äêëàäàëüí³ 
óìîâè. Íàïðèêëàä, ó ðàç³ â³äìîâè ïîêóïöÿ ï³äïèñàòè ñï³ëüíó ³íñòðóêö³þ 
ïðî ïåðåêàç êîøò³â íà ðîçðàõóíêîâèé ðàõóíîê ïðîäàâöÿ îñòàíí³é ìîæå 
çàìîâèòè þðèäè÷íèé âèñíîâîê (legal opinion) â îäí³є¿ ç ïðîâ³äíèõ þðè-
äè÷íèõ ô³ðì ñòîñîâíî âèêîíàííÿ ïðîäàâöåì éîãî äîãîâ³ðíèõ çîáîâ’ÿçàíü. 
Íà ï³äñòàâ³ òàêîãî þðèäè÷íîãî âèñíîâêó áàíê ïðîâàäèòü/íå ïðîâàäèòü 
ïåðåðàõóâàííÿ êîøò³â íà ðàõóíîê ïðîäàâöÿ. Ó ïðèêëàä³ ç êîðèãóâàííÿì 
ïîêóïíî¿ ö³íè ï³äñòàâîþ äëÿ ïåðåðàõóâàííÿ áàíêîì êîøò³â ìîæå áóòè çâ³ò 
ïðî ïðîâåäåííÿ íåçàëåæíîãî àóäèòó [8].

Íà ï³äòâåðäæåííÿ íàñòàííÿ ï³äñòàâ äëÿ ïåðåðàõóâàííÿ êîøò³â áàíêó 
â Óêðà¿í³ òàêîæ íàäàþòüñÿ â³äïîâ³äí³ äîêóìåíòè. Бàíê ïåðåâ³ðÿє äîêó-
ìåíòè íà â³äïîâ³äí³ñòü óìîâàì äîãîâîðó ðàõóíêà óìîâíîãî çáåð³ãàííÿ 
(åñêðîó) âèêëþ÷íî çà çîâí³øí³ìè îçíàêàìè, ÿêùî á³ëüø ðåòåëüíà ïåðå-
â³ðêà íå ïåðåäáà÷åíà çàêîíîì àáî äîãîâîðîì ðàõóíêà óìîâíîãî çáåð³ãàííÿ 
(åñêðîó), íàïðèêëàä, ïåðåâ³ðêà çì³í îñîáè âëàñíèêà íåðóõîìîñò³ â äåðæðå-
єñòðàõ, çâ³ðêà áóõãàëòåðñüêî¿ äîêóìåíòàö³¿ òîùî.

Вîäíî÷àñ ñò. 10763 ЦК äîçâîëÿє ïåðåäáà÷èòè â äîãîâîð³ åñêðîó: 1) îáîâ’ÿ-
çîê áàíêó ïåðåâ³ðèòè ï³äñòàâè äëÿ ïåðåðàõóâàííÿ êîøò³â áåíåô³ö³àðó àáî 
ïîâåðíåííÿ êîøò³â âëàñíèêó åñêðîó-ðàõóíêà; 2) îáîâ’ÿçîê òðåòüî¿ îñîáè, 
ïåðåäáà÷åíî¿ â äîãîâîð³, ïåðåâ³ðèòè ï³äñòàâè äëÿ ïåðåðàõóâàííÿ êîøò³â 
áåíåô³ö³àðó ÷è ïîâåðíåííÿ êîøò³â âëàñíèêó åñêðîó-ðàõóíêà. Мîæëèâî, ùî 
îïö³ÿ çàêëàäàëàñÿ â ЦК ÿê ìîæëèâ³ñòü ïåðåäáà÷èòè þðèäè÷íèé âèñíîâîê 
(âèñíîâîê ³íøèõ ïðîôåñ³éíèõ êîíñóëüòàíò³â) ÿê ï³äñòàâó äëÿ ïåðåðàõóâàí-
íÿ êîøò³â íà ðàõóíîê áåíåô³ö³àðà. Ó ì³æíàðîäí³é ïðàêòèö³ âèêîðèñòàí-
íÿ åñêðîó-ðàõóíê³â ïðîôåñ³éí³ êîíñóëüòàíòè, ÿê ïðàâèëî, íå є ñòîðîíàìè 
äîãîâîðó, à ò³ëüêè íàäàþòü áàíêó íåîáõ³äíèé íåçàëåæíèé âèñíîâîê, ùî 
äàє éîìó çìîãó çä³éñíèòè ïëàò³æ, íå ïðèéìàþ÷è ð³øåííÿ ïî ñóò³ ôàêòè÷-
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íèõ îáñòàâèí. Вîäíî÷àñ ôîðìóëþâàííÿ ÷. 3 ñò. 10763 ЦК ïåðåäáà÷àє çàçíà-
÷åííÿ ïðîôåñ³éíèõ êîíñóëüòàíò³â ÿê ñòîð³í äîãîâîðó, îñê³ëüêè óêðà¿íñüêå 
öèâ³ëüíå çàêîíîäàâñòâî íå äîçâîëÿє ïîêëàñòè íà òðåòþ îñîáó îáîâ’ÿçîê çà 
äîãîâîðîì (÷. 1 ñò. 511 ЦК) [8].

Кîëè áàíê óïåâíèâñÿ ó íàñòàíí³ âèùåíàçâàíèõ ï³äñòàâ, åñêðîó-àãåíò 
ïåðåêàçóє ö³ êîøòè áåíåô³ö³àðó, ÿêèé âèçíà÷åíèé âëàñíèêîì ðàõóíêó 
â äîãîâîð³.

Бàíê çîáîâ’ÿçàíèé óñòàíîâèòè îñîáó áåíåô³ö³àðà(³â) (àáî ³íøèõ îñ³á, ÿê³ 
â³äïîâ³äíî äî çàêîíîäàâñòâà Óêðà¿íè ìàþòü ïðàâî íà îòðèìàííÿ êîøò³â), 
ÿêà(³) çâåðíóëàñÿ(èñÿ) äî áàíêó ç ìåòîþ îòðèìàííÿ êîøò³â ç ðàõóíêó 
óìîâíîãî çáåð³ãàííÿ (åñêðîó) òà ïåðåâ³ðèòè íàÿâí³ñòü ó öèõ îñ³á ïðàâà íà 
îäåðæàííÿ êîøò³â, ðîçì³ùåíèõ íà ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó), 
ó ïîðÿäêó, âèçíà÷åíîìó âíóòð³øí³ìè äîêóìåíòàìè áàíêó.

Çã³äíî ÷. 13 ñò. 65-2 Çàêîíó Óêðà¿íè «Пðî àêö³îíåðí³ òîâàðèñòâà» (ï³ä 
÷àñ ïðîöåäóðè squeeze-out) àêö³îíåðè, àêö³¿ ÿêèõ ïðèäáàâàþòüñÿ (¿õí³ ñïàä-
êîєìö³ àáî ïðàâîíàñòóïíèêè, àáî ³íø³ îñîáè, ÿê³ â³äïîâ³äíî äî çàêîíîäàâ-
ñòâà ìàþòü ïðàâî íà îòðèìàííÿ êîøò³â), äëÿ îäåðæàííÿ êîøò³â ç ðàõóíêà 
óìîâíîãî çáåð³ãàííÿ (åñêðîó) ìàþòü çâåðíóòèñÿ äî áàíê³âñüêî¿ óñòàíîâè, 
â ÿê³é â³äêðèòî òàêèé ðàõóíîê óìîâíîãî çáåð³ãàííÿ (åñêðîó).

П³ñëÿ âñòàíîâëåííÿ îñîáè àêö³îíåðà (éîãî ñïàäêîєìöÿ ÷è ïðàâîíàñòóïíè-
êà àáî ³íøî¿ îñîáè, ÿêà â³äïîâ³äíî äî çàêîíîäàâñòâà ìàє ïðàâî íà îòðèìàííÿ 
êîøò³â) òà ïåðåâ³ðêè íàÿâíîñò³ â íüîãî ïðàâà íà îäåðæàííÿ êîøò³â (çã³äíî ³ç 
ñïèñêîì îñ³á, ñêëàäåíèì â³äïîâ³äíî äî ÷àñòèíè îäèíàäöÿòî¿ ö³є¿ ñòàòò³, à äëÿ 
ñïàäêîєìö³â, ïðàâîíàñòóïíèê³â àáî ³íøèõ îñ³á, ÿê³ â³äïîâ³äíî äî çàêîíîäàâ-
ñòâà ìàþòü ïðàâî íà îòðèìàííÿ êîøò³â, – òàêîæ çã³äíî ç äîêóìåíòàìè, ùî ï³ä-
òâåðäæóþòü ¿õ ïðàâîìî÷í³ñòü) áàíê³âñüêà óñòàíîâà, ùî çä³éñíþє îáñëóãîâó-
âàííÿ ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó), çä³éñíþє ïåðåðàõóâàííÿ êîøò³â 
íà ðàõóíîê, çàçíà÷åíèé àêö³îíåðîì (éîãî ñïàäêîєìöåì àáî ïðàâîíàñòóïíè-
êîì), àáî, íà ¿õíþ âèìîãó, çä³éñíþє âèïëàòó â³äïîâ³äíèõ êîøò³â ãîò³âêîþ.

Сòàòòÿ 10764 ЦК ïåðåäáà÷àє ïðàâèëà ùîäî îáìåæåííÿ ùîäî ðîçïîðÿä-
æàííÿ êîøòàìè íà ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó).

Рàõóíîê-åñêðîó çàáåçïå÷óє â³äíîñíó íåäîòîðêàí³ñòü êîøò³â, ÿê³ çíàõî-
äÿòüñÿ íà íüîìó. П³ä ÷àñ âèêîíàííÿ óìîâ äîãîâîðó êë³єíò òà áåíåô³ö³àð íå 
ìàþòü äîñòóïó äî êîøò³â. Сàìå öå ³ äîçâîëÿє çàáåçïå÷èòè ãàðàíòóâàííÿ 
çà ðàõóíîê öèõ êîøò³â â÷èíåííÿ îñíîâíîãî ïðàâî÷èíó. Тàêîãî ïðàâà íå 
ìàþòü é ¿õ êðåäèòîðè. Гðîø³ óìîâíî êàæó÷è є «çàìîðîæåíèìè» äî íàñòàí-
íÿ ïåâíèõ îáñòàâèí. Тîìó, çâåðíåííÿ ñòÿãíåííÿ ÷è íàêëàäàííÿ àðåøòó íà 
êîøòè, ÿê³ ðîçì³ùåí³ íà ðàõóíêó, çàáîðîíåí³.

Чàñòèíîþ 2 ñò. 10764 ЦК ïåðåäáà÷åíî, ùî ó ðàç³ ÿêùî äîãîâîðîì ðàõóí-
êà óìîâíîãî çáåð³ãàííÿ (åñêðîó) ïåðåäáà÷åíà ìîæëèâ³ñòü ðîçïîðÿäæàííÿ 
ãðîøîâèìè êîøòàìè íà ðàõóíêó âîëîä³ëüöåì ðàõóíêà àáî áåíåô³ö³àðîì, 
ñòîðîíè äîãîâîðó ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó) ìîæóòü âñòàíîâè-
òè ó äîãîâîð³ îáìåæåííÿ ùîäî òàêîãî ðîçïîðÿäæàííÿ.

Вëàñíå ìîæëèâ³ñòü âèêîðèñòàííÿ êîøò³â ðàõóíêó-åñêðîó íå є âëàñòè-
âîþ äëÿ öüîãî âèäó ðàõóíê³â (êð³ì âèêîðèñòàííÿ öèõ êîøò³â ñàìèì áàí-
êîì). Àëå çàêîíîäàâåöü ó öüîìó ïèòàíí³ äîçâîëÿє ïîâíó ñâîáîäó ñòîðîíàì 
äîãîâîðó. 
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Мîæëèâå íåäîáðîñîâ³ñíå âèêîðèñòàííÿ ðàõóíê³â-åñêðîó äëÿ óíèêíåííÿ 
ñòÿãíåííÿ íà ãðîøîâ³ êîøòè, àëå â ñóä³, äóìàєìî, çàñòîñîâóþ÷è ïðèíöèï 
äîáðîñîâ³ñíîñò³, áóäå ìîæëèâ³ñòü ñòàâèòè ï³ä ñóìí³â â÷èíåííÿ ïðàâî÷èíó. 
Íàïðèêëàä, äîâåñòè â ñóä³ òå, ùî áåíåô³ö³àð çíàâ ÷è ì³ã çíàòè, äëÿ ÿêî¿ 
ö³ë³ â³äêðèòî ðàõóíîê. Íàïåâíå ò³ëüêè ñóäè, ñôîðìóâàâøè â³äïîâ³äíó ïðàê-
òèêó, çìîæóòü çàïîá³ãòè çëîâæèâàííÿì óêëàäàííþ äîãîâîð³â åñêðîó çàäëÿ 
óíèêíåííÿ ñòÿãíåííÿ íà êîøòè, ïðèõîâàííÿ ãðîøåé íà òàêèé ðàõóíîê â³ä 
âèìîã êðåäèòîð³â.

Яê ïðàâèëî, äîãîâîðîì ðàõóíêà-åñêðîó ïåðåäáà÷àєòüñÿ âèíàãîðîäà áàí-
êó çà ïîñëóãè, ïîâ’ÿçàí³ ç îáñëóãîâóâàííÿì ðàõóíêà òà çä³éñíåííÿì îïå-
ðàö³é çà íèì. Îñîáëèâî ó âèïàäêàõ êîðîòêîñòðîêîâîãî çáåð³ãàííÿ êîøò³â. 
Ó âèïàäêó äîâãîñòðîêîâîãî çáåð³ãàííÿ êîøò³â íà ðàõóíêó, áàíê ôàêòè÷íî 
îòðèìóє âèíàãîðîäó, âèêîðèñòîâóþ÷è áåçîïëàòíî êîøòè ðàõóíêà-åñêðîó, 
òîìó ìîæå çàïðîïîíóâàòè êë³єíòîâ³ áåçîïëàòíå îáñëóãîâóâàííÿ.

Çã³äíî ñò. 65-2 Çàêîíó Óêðà¿íè «Пðî àêö³îíåðí³ òîâàðèñòâà» (ï³ä ÷àñ ïðî-
öåäóðè squeeze-out) óñ³ âèòðàòè, ïîâ’ÿçàí³ ç â³äêðèòòÿì òà îáñëóãîâóâàííÿì 
ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó), íåñå çàÿâíèê âèìîãè (ÿê ïðàâèëî, 
öå îñîáà, ÿêà є âëàñíèêîì äîì³íóþ÷îãî êîíòðîëüíîãî ïàêåòà àêö³é). Бàíê 
íå ìàє ïðàâà çä³éñíþâàòè áóäü-ÿê³ óòðèìàííÿ ç êîøò³â, ùî âèïëà÷óþòü-
ñÿ àêö³îíåðàì (¿õí³ì ñïàäêîєìöÿì àáî ïðàâîíàñòóïíèêàì, àáî ³íøèì îñî-
áàì, ÿê³ â³äïîâ³äíî äî çàêîíîäàâñòâà ìàþòü ïðàâî íà îòðèìàííÿ êîøò³â).

Çà ðàõóíêîì óìîâíîãî çáåð³ãàííÿ (åñêðîó) âèêîíóþòüñÿ âèêëþ÷íî 
îïåðàö³¿, çàçíà÷åí³ ó ñò. 1076-2 ЦК, àëå äëÿ âèíàãîðîäè áàíêó ðîáèòüñÿ 
âèêëþ÷åííÿ, ÿêùî ñòîðîíè äîìîâèëèñü ïðî óòðèìàííÿ ö³є¿ âèíàãîðîäè ¿õ 
êîøò³â ðàõóíêó-åñêðîó. Тàê, ó ÷. 2 ñò. 10765 ЦК ïåðåäáà÷åíî, ùî âèíàãî-
ðîäà áàíêó íå óòðèìóєòüñÿ ç ãðîøîâèõ êîøò³â, ùî çíàõîäÿòüñÿ íà ðàõóíêó 
óìîâíîãî çáåð³ãàííÿ (åñêðîó), ÿêùî ³íøå íå ïåðåäáà÷åíî äîãîâîðîì ðàõóí-
êà óìîâíîãî çáåð³ãàííÿ (åñêðîó).

Щîäî ìîæëèâîñò³ çâåðíåííÿ ñòÿãíåííÿ íà êîøòè, ùî çíàõîäÿòüñÿ íà 
ðàõóíêó åñêðîó, öå ïèòàííÿ ðåãóëþєòüñÿ ñò. 10766 ЦК ìàє íàçâó «Сòàòóñ 
ãðîøîâèõ êîøò³â íà ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó)». Íàñàìïåðåä, 
çàóâàæèìî ïðî òåðì³íîëîã³þ ó ö³é ñòàòò³. Вèêëèêàє çàïåðå÷åííÿ âèñë³â 
«ñòàòóñ ãðîøîâèõ êîøò³â». Яê ïðàâèëî ïðî ñòàòóñ ãîâîðÿòü ó ÿêîñò³ âèçíà-
÷åííÿ ïðàâîâîãî ïîëîæåííÿ îñ³á, à íå îá’єêò³â. Àëå ð³÷ü íå â öüîìó, à âçà-
ãàë³ íåâ³äïîâ³äíîñò³ çì³ñòó ñòàòò³ ¿¿ íàçâ³. Сòàòòþ ìîæíà áóëî á íàçâàòè 
«Çâåðíåííÿ ñòÿãíåííÿ íà ãðîøîâ³ êîøòè íà ðàõóíêó óìîâíîãî çáåð³ãàííÿ 
(åñêðîó)» çà ïðèêëàäîì ñò. 1040 öüîãî êîäåêñó, ÿêà àíàëîã³÷íà çà ñìèñëîì.

Çã³äíî ñò. 10764 ЦК, ÿêùî ³íøå íå ïåðåäáà÷åíî äîãîâîðîì ðàõóíêà óìîâ-
íîãî çáåð³ãàííÿ (åñêðîó), í³ âîëîä³ëåöü ðàõóíêà, í³ áåíåô³ö³àð íå ìàþòü 
ïðàâà ðîçïîðÿäæàòèñÿ ãðîøîâèìè êîøòàìè, ùî çíàõîäÿòüñÿ íà ðàõóíêó 
óìîâíîãî çáåð³ãàííÿ (åñêðîó). Цå äîçâîëÿє âèêîíóâàòè ðàõóíêîâ³-åñêðîó 
çàáåçïå÷óâàëüíó ãàðàíòóþ÷ó ôóíêö³þ. 

Íà ñòÿãíåííÿ öèõ êîøò³â íå ìàþòü é ¿õ êðåäèòîðè â ñèëó ïðèïèñ³â 
ñò. 10766 ЦК, â³äïîâ³äíî äî ÿêèõ çâåðíåííÿ ñòÿãíåííÿ òà (àáî) íàêëàäåííÿ 
àðåøòó íà ãðîøîâ³ êîøòè, ùî çíàõîäÿòüñÿ íà ðàõóíêó óìîâíîãî çáåð³ãàí-
íÿ (åñêðîó), çà çîáîâ’ÿçàííÿìè áàíêó, â ÿêîìó â³äêðèòî ðàõóíîê (â òîìó 
÷èñë³ ó ðàç³ éîãî ë³êâ³äàö³¿), íå äîïóñêàєòüñÿ, êð³ì ñóìè ãðîøîâèõ êîøò³â 
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íà ðàõóíêó, ÿêó áàíê ìàє ïðàâî óòðèìàòè ÿê âèíàãîðîäó ñòàíîì íà äàòó 
çâåðíåííÿ ñòÿãíåííÿ àáî íàêëàäåííÿ àðåøòó çã³äíî ç äîãîâîðîì ðàõóíêà 
óìîâíîãî çáåð³ãàííÿ (åñêðîó).

Гðîø³ óìîâíî êàæó÷è є çàáëîêîâàíèìè äî íàñòàííÿ ïåâíèõ îáñòàâèí. 
Цå є ãàðàíò³єþ çáåðåæåíîñò³ êîøò³â.

Гðîø³ çàáëîêîâàí³ íà ðàõóíêó, â òîìó ÷èñë³ â³ä êðåäèòîð³â ÷è ³íøèõ ñòÿ-
ãóâà÷³â ÿê âîëîä³ëüöÿ ðàõóíêó òà áåíåô³ö³àðà, òàê ³ ñàìîãî áàíêó, íàïðè-
êëàä, ùî âèçíàíèé íåïëàòîñïðîìîæíèìè òà äî ÿêîãî Фîíäîì ãàðàíòóâàí-
íÿ âêëàä³â ô³çè÷íèõ îñ³á ââåäåíî òèì÷àñîâó àäì³í³ñòðàö³þ, áàíê³â ó ñòàä³¿ 
ë³êâ³äàö³¿. Тîìó, çâåðíåííÿ ñòÿãíåííÿ ÷è íàêëàäàííÿ àðåøòó íà êîøòè, ÿê³ 
ðîçì³ùåí³ íà ðàõóíêó, çàáîðîíåí³. В ³íøîìó âèïàäêó ïîçáàâëÿєòüñÿ ñìèñ-
ëó ñàìå ³ñíóâàííÿ òàêîãî ðàõóíêó, îñê³ëüêè, ÿêùî á êðåäèòîðè ñòîð³í ìàëè 
ïðàâî íà îòðèìàííÿ êîøò³â ç ðàõóíêó-åñêðîó, òî öå ñòàëî á ïåðåïîíîþ äëÿ 
îòðèìàííÿ ¿õ áåíåô³ö³àðîì ÷è ïîâåðíåííÿ ¿õ êë³єíòó, ÿêùî óìîâè óêàçàí³ 
äîãîâîðó íå âèêîíàíí³.

Дî ðå÷è, íà ïðàêòèö³ ï³ä³éìàєòüñÿ ïèòàííÿ ÷è є ðàõóíêè-åñêðîó áàíê³â-
ñüêèì âêëàäîì òà ÷è ï³äïàäàþòü ï³ä ãàðàíòóâàííÿ Фîíäîì ãàðàíòóâàííÿ 
âêëàä³â ô³çè÷íèõ îñ³á êîøòè íà òàêèõ ðàõóíêàõ? Фîíä ðîç’ÿñíþє öå ïèòàí-
íÿ òàê, â³äïîâ³äíî äî ñò. 2 Çàêîíó Óêðà¿íè «Пðî ñèñòåìó ãàðàíòóâàííÿ 
âêëàä³â ô³çè÷íèõ îñ³á» âêëàä – êîøòè â ãîò³âêîâ³é àáî áåçãîò³âêîâ³é ôîðì³ 
ó âàëþò³ Óêðà¿íè àáî â ³íîçåìí³é âàëþò³, ÿê³ çàëó÷åí³ áàíêîì â³ä âêëàä-
íèêà (àáî ÿê³ íàä³éøëè äëÿ âêëàäíèêà) íà óìîâàõ äîãîâîðó áàíê³âñüêî-
ãî âêëàäó (äåïîçèòó), áàíê³âñüêîãî ðàõóíêó àáî øëÿõîì âèäà÷³ ³ìåííîãî 
äåïîçèòíîãî ñåðòèô³êàòà, âêëþ÷àþ÷è íàðàõîâàí³ â³äñîòêè íà òàê³ êîøòè. 
Кîøòè ô³çè÷íèõ îñ³á, ó òîìó ÷èñë³ ô³çè÷íèõ îñ³á – ï³äïðèєìö³â, ÿê³ çíà-
õîäÿòüñÿ íà ðàõóíêàõ óìîâíîãî çáåð³ãàííÿ (åñêðîó), íå ââàæàþòüñÿ âêëà-
äàìè, à âîëîä³ëüö³ òàêèõ ðàõóíê³â – âêëàäíèêàìè. Îòæå, êîøòè ô³çè÷íèõ 
îñ³á, ó òîìó ÷èñë³ ô³çè÷íèõ îñ³á – ï³äïðèєìö³â, ÿê³ çíàõîäÿòüñÿ íà ðàõóí-
êàõ óìîâíîãî çáåð³ãàííÿ (åñêðîó) íå â³äîáðàæàþòüñÿ ó îêðåìèõ ôîðìàõ 
çâ³òíîñò³ äëÿ Фîíäó òà íå ï³äïàäàþòü ï³ä ãàðàíò³¿ Фîíäó [15].

Сòîñîâíî çãàäàíî¿ ó ÷. 2 ñò. 10766 ЦК ìîæëèâîñò³ çâåðíåííÿ ñòÿãíåííÿ 
òà/àáî íàêëàäåííÿ àðåøòó íà ïðàâî âèìîãè âîëîä³ëüöÿ ðàõóíêà àáî áåíå-
ô³ö³àðà äî áàíêó, äèâ. ñò. 2, ñò. 16-2, 19-1 Çàêîíó Óêðà¿íè «Пðî çàáåçïå-
÷åííÿ âèìîã êðåäèòîð³â òà ðåєñòðàö³þ îáòÿæåíü».

Мàéíîâ³ ïðàâà íà ãðîøîâ³ êîøòè, ùî çíàõîäÿòüñÿ íà ðàõóíêó – öå 
ïðàâî áåíåô³ö³àðà àáî âîëîä³ëüöÿ ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó) 
âèìàãàòè ïåðåðàõóâàííÿ ãðîøîâèõ êîøò³â, ùî çíàõîäÿòüñÿ íà ðàõóíêó 
óìîâíîãî çáåð³ãàííÿ (åñêðîó), ùî âèïëèâàє ç äîãîâîðó ðàõóíêà óìîâíîãî 
çáåð³ãàííÿ (åñêðîó).

Îñê³ëüêè äîãîâ³ð ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó) óêëàäàєòüñÿ 
çàäëÿ çàáåçïå÷åííÿ ³íòåðåñ³â áåíåô³ö³àðà, òî âñ³ çì³íè â éîãî óìîâè âíî-
ñÿòüñÿ çà ïèñüìîâîþ çãîäîþ áåíåô³ö³àðà, êð³ì âèïàäêó çàçíà÷åíîãî ó ÷. 2 
ñò. 10767ЦК, ï³ä ñòðàõîì í³ê÷åìíîñò³.

Сòàòòåþ 10768 ЦК ïåðåäáà÷åí³ ïðàâèëà ïðèïèíåííÿ äîãîâîðó ðàõóí-
êà óìîâíîãî çáåð³ãàííÿ (åñêðîó) òà çàêðèòòÿ ðàõóíêà óìîâíîãî çáåð³ãàí-
íÿ (åñêðîó). Дîãîâ³ð ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó) ïðèïèíÿєòüñÿ 
ó âèïàäêàõ: 1) ï³ñëÿ çàê³í÷åííÿ ñòðîêó; 2) çà íàñòàííÿ ³íøèõ îáñòàâèí, 
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âñòàíîâëåíèõ äîãîâîðîì ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó); 3) ó ðàç³ 
ë³êâ³äàö³¿ áàíêó-àãåíòà åñêðîó.

Дîãîâ³ð ìîæå áóòè ðîç³ðâàíèé øëÿõîì îäíîñòîðîííüî¿ â³äìîâè (çà ïðà-
âèëàìè ÷. 3 ñò. 651 ЦК) âîëîä³ëüöÿ ðàõóíêà òà çà ïèñüìîâî¿ çãîäè áåíåô³ö³-
àðà. Çâåðíåííÿ äî ñóäó â öüîìó âèïàäêó íå ïîòð³áíå. Рîç³ðâàííÿ äîãîâîðó 
óìîâíîãî çáåð³ãàííÿ ìîæëèâå ëèøå çà óìîâè çãîäè îáîõ ñòîð³í – âëàñíèêà 
ðàõóíêó òà áåíåô³ö³àðà, îñê³ëüêè ðàõóíîê-åñêðîó є ìåõàí³çìîì òðàíçèòíèõ 
ðîçðàõóíê³â ì³æ ñòîðîíàìè çà ó÷àñò³ áàíêó, òîìó ò³ëüêè îáèäâ³ ö³ îñîáè 
ìîæóòü âèð³øóâàòè äîëþ ðàõóíêó.

Хî÷ ó ñòàòò³ ïðî öå íå éäåòüñÿ, àëå íà íàøó äóìêó âèïëèâàє ³ç çàãàëü-
íèõ ïîëîæåíü ïðî çîáîâ’ÿçàííÿ òà äîãîâîðè, ùî äîãîâ³ð ìîæå áóòè ðîç³-
ðâàíèé ó ñóäîâîìó ïîðÿäêó çà çàãàëüíèõ ï³äñòàâ: ó çâ’ÿçêó ç ³ñòîòíèì 
ïîðóøåííÿì äîãîâîðó ÷è ³ñòîòíîþ çì³íîþ îáñòàâèí (ñò.ñò. 651-653 ЦК), 
àëå ñóä ìàє ðåòåëüíî îö³íèòè ìîæëèâ³ çëîâæèâàííÿ ñòîð³í, ìîæëèâ³ ïîðó-
øåííÿ ³íòåðåñ³â áåíåô³ö³àðà. Яê âèïëèâàє ç ñóò³ çîáîâ’ÿçàííÿ, ÿêå âèíèêàє 
íà ï³äñòàâ³ äîãîâîðó, â³í íå ìîæå áóäè òàêîæ ðîç³ðâàíèé çà çãîäîþ ñòîð³í 
áåç çãîäè áåíåô³ö³àðà, çîáîâ’ÿçàííÿ íå ìîæå ïðèïèíèòèñÿ çàðàõóâàííÿì, 
íîâàö³єþ òîùî, ùî ïîâ’ÿçàíå ³ç îáìåæåííÿì îïåðàö³é, ÿê³ âèêîíóþòüñÿ 
çà ðàõóíêîì óìîâíîãî çáåð³ãàííÿ (åñêðîó).

Бàíê çàêðèâàє ðàõóíîê óìîâíîãî çáåð³ãàííÿ (åñêðîó) ó ðàç³ ïðèïèíåííÿ 
àáî ðîç³ðâàííÿ äîãîâîðó ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó) àáî â ³íøèõ 
âèïàäêàõ, óñòàíîâëåíèõ äîãîâîðîì ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó). 

Бàíê çà íàÿâíîñò³ êîøò³â íà ðàõóíêó óìîâíîãî çáåð³ãàííÿ (åñêðîó), 
ÿêèé çàêðèâàєòüñÿ â ðàç³ ïðèïèíåííÿ àáî ðîç³ðâàííÿ äîãîâîðó ðàõóíêó 
óìîâíîãî çáåð³ãàííÿ (åñêðîó), ïîâåðòàє ö³ êîøòè âëàñíèêó ðàõóíêó àáî 
ïåðåðàõîâóє ¿õ áåíåô³ö³àðó(àì) ÷è çàçíà÷åí³é(èì) áåíåô³ö³àðîì(àìè) 
îñîá³(àì), ÿêùî öå ïåðåäáà÷åíî äîãîâîðîì ðàõóíêó óìîâíîãî çáåð³ãàííÿ 
(åñêðîó) (ï. 129 Іíñòðóêö³¿). 

Висновки. Îòæå ЦК Óêðà¿íè äîñòàòíüî äîêëàäíî ðåãóëþє äîãîâ³ð 
ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñêðîó), àëå íà â³äì³íó â³ä ³íîçåìíî¿ ïðàê-
òèêè, äîâîë³ ç îáìåæåíèì çàñòîñóâàííÿì, îñê³ëüêè åñêðîó-àãåíòîì ìîæå 
áóòè ò³ëüêè áàíê, à îá’єêòîì åñêðîó – ò³ëüêè ãðîø³. Çà ïðàâîâèì ðåãóëþ-
âàííÿì çàëèøèëîñü äîñèòü âåëèêå êîëî â³äíîñèí, ÿê³ ìîæóòü çàñòîñóâàòè-
ñÿ çà äîïîìîãîþ äîãîâîðó åñêðîó.
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Анотація
Голубєва Н. Ю. Договір рахунка умовного зберігання (ескроу) за законодавством 

України. – Сòàòòÿ.
Ó ñòàòò³ ðîçãëÿíóòå ïèòàííÿ îñîáëèâîñòåé äîãîâîðó ðàõóíêà óìîâíîãî çáåð³ãàííÿ (åñ-

êðîó), ÿêèé є íîâåëîþ çàêîíîäàâñòâà Óêðà¿íè. Рîçêðèòî îñíîâí³ õàðàêòåðí³ ðèñè òàêîãî ðà-
õóíêó ó ³íîçåìíèõ ïðàâîïîðÿäêàõ ÿê ðàõóíêó äëÿ çáåð³ãàííÿ êîøò³â àáî àêòèâ³â, ÿê³ áóäóòü 
ïåðåðàõîâàí³/ïåðåäàí³, êîëè áóäóòü âèêîíàí³ ïåâí³ óìîâè. Дåïîíîâàí³ àêòèâè çáåð³ãàþòüñÿ 
ó íåéòðàëüíî¿ òðåòüî¿ ñòîðîíè, ÿêà ïåðåäàє ¿õ àáî ï³ñëÿ âèêîíàííÿ çàçäàëåã³äü âèçíà÷åíèõ 
äîãîâ³ðíèõ îáîâ’ÿçê³â, àáî ï³ñëÿ îòðèìàííÿ â³äïîâ³äíî¿ ³íñòðóêö³¿. Тàêèé ðàõóíîê ôàêòè÷íî 
âèêîíóє ôóíêö³þ çàáåçïå÷åííÿ âèêîíàííÿ îñíîâíîãî ãðîøîâîãî çîáîâ’ÿçàííÿ (â³í íàñïðàâä³ 
íå â³äíîñèòüñÿ äî çàñîá³â ãë. 49 ЦК, ç îãëÿäó íà ð³çí³ ñâî¿ âëàñòèâîñò³, àëå äóæå ñõîæèé çà 
ïðèçíà÷åííÿì) òà ðîçðàõóíêîâîãî ³íñòðóìåíòó îäíî÷àñíî. В çàõ³äíèõ êðà¿íàõ åñêðîó àêòèâ-
íî âèêîðèñòîâóєòüñÿ ïåðø çà âñå ïðè êóï³âë³-ïðîäàæó íåðóõîìîñò³, ó êîðïîðàòèâíèõ â³ä-
íîñèíàõ, ó ôðàí÷àéçèíãó, à åñêðîó-àãåíòàìè ìîæóòü âèñòóïàòè íîòàð³óñè, þðèäè÷í³ ô³ðìè, 
áðîêåðè, ôîíäîâ³ á³ðæ³ (â Óêðà¿í³ – àãåíòîì âèñòóïàє áàíê). Îá’єêòîì óìîâíîãî çáåð³ãàííÿ 
çà óêðà¿íñüêèì çàêîíîäàâñòâîì є ãðîøîâ³ êîøòè, ùî çáåð³ãàþòüñÿ íà ñïåö³àëüíîìó ðàõóí-
êó, íàòîì³ñòü â єâðîïåéñüêèõ êðà¿íàõ òàêèì îá’єêòîì ìîæóòü âèñòóïàòè ðå÷³, äîêóìåíòè.

Çàçíà÷åíî, ùî ôàêòè÷íî áàíê áåçîïëàòíî êîðèñòóєòüñÿ êîøòàìè íà åñêðîó-ðàõóíêó. 
Пðè öüîìó ¿õ íå ìîæå âèêîðèñòîâóâàòè í³ âîëîä³ëåöü ðàõóíêó, í³ áåíåô³ö³àð, íå îòðèìóþ÷è 
í³ÿêèõ âèãîä â³ä êàï³òàëó, ÿêèé çáåð³ãàєòüñÿ áàíêîì, êîøòè áëîêóþòüñÿ, òàê ÿê áè âîíè 
áóëè ï³ä àðåøòîì. Ц³ ãðîø³ íå ï³äëÿãàþòü ³íäåêñàö³¿, íå ñïëà÷óþòüñÿ ïðîöåíòè çà ¿õ âèêî-
ðèñòàííÿ òîùî. Тîìó ñóìí³âíèì âèãëÿäàє âèêîðèñòàííÿ öüîãî ìåõàí³çìó äëÿ ô³íàíñóâàííÿ 
áóä³âíèöòâà.

Вñòàíîâëåíî, ùî öåé ðàõóíîê âèêëþ÷íî ö³ëüîâèé, ó òîìó ñìèñëîâ³, ùî éîãî â³äêðèòòÿ 
òà âèêîðèñòàííÿ ìàþòü áóòè íàïðàâëåí³ ò³ëüêè íà ñòâîðåííÿ ëàíöþæêà ì³æ ñòîðîíàìè 
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³íøîãî ïðàâî÷èíó äëÿ âèêîíàííÿ ¿õ çîáîâ’ÿçàíü îäèí ïåðåä îäíèì, ÷è çàáåçïå÷åííÿ çä³éñ-
íåííÿ ïðîöåäóðè squeeze-out ÷è ³íøèõ óìîâ äîãîâîðó. Рàõóíîê-åñêðîó çàáåçïå÷óє â³äíîñíó 
íåäîòîðêàí³ñòü êîøò³â, ÿê³ çíàõîäÿòüñÿ íà íüîìó. П³ä ÷àñ âèêîíàííÿ óìîâ äîãîâîðó êë³єíò 
òà áåíåô³ö³àð (ÿê ³ ¿õ êðåäèòîðè) íå ìàþòü äîñòóïó äî êîøò³â. Мîæëèâå íåäîáðîñîâ³ñíå 
âèêîðèñòàííÿ ðàõóíê³â-åñêðîó äëÿ óíèêíåííÿ ñòÿãíåííÿ íà ãðîøîâ³ êîøòè, àëå â ñóä³, 
çàñòîñîâóþ÷è ïðèíöèï äîáðîñîâ³ñíîñò³, ìîæíà ïîñòàâèòè ï³ä ñóìí³â â÷èíåííÿ ïðàâî÷èíó. 

Ключові слова: äîãîâîðè, çîáîâ’ÿçàííÿ, äîãîâ³ð ðàõóíêà óìîâíîãî çáåð³ãàííÿ, ðàõó-
íîê-åñêðîó, óìîâíå äåïîíóâàííÿ êîøò³â, áàíê³âñüê³ ïðàâî÷èíè, çàáåçïå÷óâàëüíèé ïëàò³æ.

Summary
Golubeva N. Yu. Escrow account agreement according to the legislation of Ukraine. – 

Article.
The article examines the specifics of the escrow account agreement, which is an amendment 

to the legislation of Ukraine. The main characteristic features of such an account in foreign 
legal systems as an account for the storage of funds or assets that will be transferred when 
certain conditions are met were disclosed. Custodial assets are held by a neutral third party, 
which transfers them either upon fulfillment of pre-defined contractual obligations or upon 
receipt of appropriate instructions. Such an account actually performs the function of ensuring 
the fulfillment of the main monetary obligation (it does not actually belong to the means of ch. 
49 of the Civil Code of Ukraine, given its different properties, but is very similar in purpose) 
and a settlement instrument at the same time.

In Western countries, escrow is actively used primarily in the purchase and sale of real 
estate, in corporate relations, in franchising, and escrow agents can be notaries, law firms, 
brokers, stock exchanges (in Ukraine, a bank acts as an agent). According to Ukrainian 
legislation, the object of conditional storage is money stored in a special account, whereas in 
European countries, such an object can be things, documents.

It is noted that the bank actually uses the funds in the escrow account free of charge. At 
the same time, neither the account holder nor the beneficiary can use them, without receiving 
any benefits from the capital stored by the bank, the funds are blocked, as if they were under 
arrest. This money is not subject to indexation, no interest is paid for its use, etc. Therefore, 
the use of this mechanism to finance construction seems questionable.

It is established that this account is exclusively targeted, in the sense that its opening 
and use should be aimed only at creating a chain between the parties to another transaction 
to fulfill their obligations to each other, or to ensure the implementation of the squeeze-out 
procedure or other terms of the contract. An escrow account ensures the relative inviolability 
of the funds in it. 

During the execution of the terms of the contract, the client and the beneficiary (as well as 
their creditors) do not have access to the funds. It is possible to use escrow accounts in bad 
faith to avoid collection of funds, but in court, we think, applying the principle of good faith, it 
will be possible to question the execution of the deed.

Key words: contract, escrow account agreement, escrow account, escrow, bank transactions, 
security payment.
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ПІДТВЕРДЖЕННЯ ПОВНОВАЖЕНЬ ЗАХИСНИКА  
У КРИМІНАЛЬНОМУ ПРОВАДЖЕННІ:  

НОРМАТИВНЕ ЗАКРІПЛЕННЯ ТА СУДОВА ПРАКТИКА

Постановка проблеми. Пèòàííÿ ó÷àñò³ çàõèñíèêà ó êðèì³íàëüíîìó 
ïðîâàäæåíí³ çàâæäè áóëè é íàäàë³ çàëèøàþòüñÿ àêòóàëüíèìè, îñê³ëüêè 
ñàìå çàõèñíèê, ç îãëÿäó íà éîãî ïðîôåñ³éíó ï³äãîòîâêó, є åôåêòèâíèì 
ñóá’єêòîì ðåàë³çàö³¿ ôóíêö³¿ çàõèñòó ó êðèì³íàëüíîìó ïðîâàäæåíí³. Рàçîì 
ç òèì, çàäëÿ íàëåæíîãî âèêîíàííÿ ñâî¿õ ïðîöåñóàëüíèõ ïîâíîâàæåíü 
çàõèñíèê ó êîíêðåòíîìó êðèì³íàëüíîìó ïðîâàäæåíí³ ìàє ï³äòâåðäèòè 
¿õ íèçêîþ äîêóìåíò³â, ïåðåë³ê ÿêèõ âèçíà÷åíèé КПК. І õî÷à íà ïåðøèé 
ïîãëÿä ìîæå âèäàòèñÿ, ùî öå ïèòàííÿ íå є ïðîáëåìíèì, îäíàê âèâ÷åííÿ 
ñóäîâî¿ ïðàêòèêè ñâ³ä÷èòü ïðî çâîðîòíå. Тàê, ç îäíîãî áîêó, ôîðìàëüíèé 
ï³äõ³ä äî ç’ÿñóâàííÿ ïèòàííÿ ùîäî ï³äòâåðäæåííÿ ïîâíîâàæåíü çàõèñíèêà 
ó êðèì³íàëüíîìó ïðîâàäæåíí³ ìîæå ìàòè íàñë³äêîì ïîðóøåííÿ ïðàâà ï³ä-
îçðþâàíîãî, îáâèíóâà÷åíîãî íà çàõèñò, à ç ³íøîãî, – íàäì³ðíèé ôîðìàë³çì 
ó ïèòàíí³ îôîðìëåííÿ òàêèõ äîêóìåíò³â ìîæå ïðèçâåñòè äî áåçï³äñòàâíîãî 
îáìåæåííÿ ïðàâà íà äîñòóï äî ñóäó, ãàðàíòîâàíîãî ñòàòòåþ 6 Кîíâåíö³¿ 
ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä (äàë³ – Кîíâåíö³ÿ).

Аналіз останніх досліджень і публікацій. Дîñë³äæåííÿì òåîðå-
òèêî-ïðàâîâèõ ³ ïðàêòè÷íèõ àñïåêò³â çä³éñíåííÿ ôóíêö³¿ çàõèñòó ïðè-
ñâÿ÷åí³ ïðàö³ І.В. Гëîâþê, Я.П. Çåéêàíà, Î.В. Кàïë³íî¿, Î.П. Кó÷èí-
ñüêî¿, Л.М. Лîáîéêà, В.І. Мàð÷óêà, В.Î. Пîïåëþøêà, В.М. Тåðòèøíèêà, 
Î.Г. Шèëî, Î.Г. Яíîâñüêî¿ òà ³íøèõ â³ò÷èçíÿíèõ â÷åíèõ. Рàçîì ç òèì, á³ëü-
ø³ñòü ïèòàíü óñå ùå çàëèøàþòüñÿ ïðåäìåòîì äèñêóñ³é, à îêðåì³, ç îãëÿäó 
íà ïîñò³éíå âäîñêîíàëåííÿ КПК ³ ðîçâèòîê ñóäîâî¿ ïðàêòèêè, ïîòðåáó-
þòü íîâîãî îñìèñëåííÿ òà íàóêîâîãî îáґðóíòóâàííÿ. Дî òàêèõ íàëåæèòü 
³ ïèòàííÿ ï³äòâåðäæåííÿ çàõèñíèêîì ñâî¿õ ïîâíîâàæåíü ó êðèì³íàëüíîìó 
ïðîâàäæåíí³.

Метою статті є ðîçêðèòòÿ íîðìàòèâíî çàêð³ïëåíèõ âèìîã ùîäî ï³ä-
òâåðäæåííÿ ïîâíîâàæåíü çàõèñíèêà ó êðèì³íàëüíîìó ïðîâàäæåíí³ òà ¿õ 
çàñòîñóâàííÿ â ñóäîâ³é ïðàêòèö³.

Виклад основного матеріалу. Çà çì³ñòîì ÷àñòèíè 1 ñòàòò³ 50 КПК 
ïîâíîâàæåííÿ çàõèñíèêà íà ó÷àñòü ó êðèì³íàëüíîìó ïðîâàäæåíí³ ï³äòâåð-
äæóþòüñÿ: 1) ñâ³äîöòâîì ïðî ïðàâî íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ; 
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2) îðäåðîì, äîãîâîðîì ³ç çàõèñíèêîì àáî äîðó÷åííÿì îðãàíó (óñòàíîâè), 
óïîâíîâàæåíîãî çàêîíîì íà íàäàííÿ áåçîïëàòíî¿ ïðàâîâî¿ äîïîìîãè [1]. 
Цÿ íîðìà áóëà íåîäíîçíà÷íî âèòëóìà÷åíà íàóêîâöÿìè ³ ïðàêòè÷íèì ïðà-
ö³âíèêàìè ÿê ó ÷àñòèí³ îáñÿãó äîêóìåíò³â, ùî ïîâèíí³ íàäàâàòèñÿ çàõèñ-
íèêîì äëÿ ï³äòâåðäæåííÿ ïîâíîâàæåíü, òàê ³ ùîäî ¿õ çì³ñòó òà ñòðîêó ä³¿. 

Рàçîì ç òèì, ó КПК çàêð³ïëåíî âèìîãó íå ëèøå ùîäî ïåðåë³êó äîêóìåí-
ò³â, ÿê³ íàäàþòüñÿ íà ï³äòâåðäæåííÿ ïîâíîâàæåíü çàõèñíèêà â êîíêðåòíîìó 
êðèì³íàëüíîìó ïðîâàäæåíí³, àëå é âèìîãè äî îñîáè, ÿêà ìîæå âèêîíóâàòè 
òàê³ ïîâíîâàæåííÿ. Тàê, çà çì³ñòîì ÷àñòèíè 2 ñòàòò³ 45 КПК çàõèñíèêîì 
íå ìîæå áóòè àäâîêàò, â³äîìîñò³ ïðî ÿêîãî íå âíåñåíî äî Єäèíîãî ðåєñòðó 
àäâîêàò³â Óêðà¿íè (äàë³ – ЄРÀÓ) àáî ñòîñîâíî ÿêîãî â ЄРÀÓ ì³ñòÿòüñÿ 
â³äîìîñò³ ïðî çóïèíåííÿ àáî ïðèïèíåííÿ ïðàâà íà çàéíÿòòÿ àäâîêàòñüêîþ 
ä³ÿëüí³ñòþ [1]. Ó öüîìó êîíòåêñò³ ñóäîâà ïðàêòèêà є îäíîçíà÷íîþ. Тàê, 
çîêðåìà, êîëåã³ÿ ñóää³â ККС ВС ïîñòàíîâîþ â³ä 25.09.2019 ð. ó ñïðàâ³ 
№ 576/949/19 çàëèøèëà áåç çì³í ð³øåííÿ ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿, 
ÿêèì ïîâåðíóòî àïåëÿö³éíó ñêàðãó àäâîêàòà ÎСÎБÀ_1 ç òèõ ï³äñòàâ, ùî 
â ЄРÀÓ â³äñóòíÿ ³íôîðìàö³ÿ ïðî àäâîêàòà ÎСÎБÀ_1, à òîìó, â³äïîâ³äíî äî 
÷àñòèíè 2 ñòàòò³ 45 КПК, îñòàíí³é íå ìîæå áóòè çàõèñíèêîì ³íøî¿ îñîáè 
ó êðèì³íàëüíîìó ïðîâàäæåíí³, îñê³ëüêè â³äîìîñò³ ïðî íüîãî ÿê àäâîêàòà íå 
âíåñåí³ äî çàçíà÷åíîãî ðåєñòðó [2].

Вîäíî÷àñ, öå íå îçíà÷àє, ùî àäâîêàò ïîçáàâëåíèé ìîæëèâîñò³ çä³éñ-
íþâàòè ³íø³ âèäè àäâîêàòñüêî¿ ä³ÿëüíîñò³, âèçíà÷åí³ ñòàòòåþ 19 Çàêîíó 
Óêðà¿íè «Пðî àäâîêàòóðó òà àäâîêàòñüêó ä³ÿëüí³ñòü» â³ä 05.07.2012 ð. 
№ 5076-VI [3], íàïðèêëàä, íàäàâàòè ïðàâîâó ³íôîðìàö³þ, êîíñóëüòàö³¿ 
³ ðîç’ÿñíåííÿ ç ïðàâîâèõ ïèòàíü; ñêëàäàòè çàÿâè, ñêàðãè, ³íø³ ïðîöåñó-
àëüí³ äîêóìåíòè ïðàâîâîãî õàðàêòåðó; íàäàâàòè ïðàâîâó äîïîìîãó ñâ³äêó; 
çä³éñíþâàòè ïðåäñòàâíèöòâî ³íòåðåñ³â ïîòåðï³ëîãî, öèâ³ëüíîãî ïîçèâà÷à, 
öèâ³ëüíîãî â³äïîâ³äà÷à; íàäàâàòè ïðàâîâó äîïîìîãó ï³ä ÷àñ âèêîíàííÿ òà 
â³äáóâàííÿ êðèì³íàëüíèõ ïîêàðàíü ³ íèçêó ³íøèõ. Вñòàíîâëåíà КПК çàáî-
ðîíà ïåðåäáà÷àє ëèøå íåìîæëèâ³ñòü âèêîíàííÿ àäâîêàòîì, â³äîìîñò³ ïðî 
ÿêîãî íå âíåñåíî äî ЄРÀÓ àáî ñòîñîâíî ÿêîãî â ЄРÀÓ ì³ñòÿòüñÿ â³äîìîñò³ 
ïðî çóïèíåííÿ àáî ïðèïèíåííÿ ïðàâà íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñ-
òþ, ôóíêö³¿ çàõèñòó ó êðèì³íàëüíîìó ïðîâàäæåíí³.

Рàçîì ç òèì, ñï³ðíîþ є ñóäîâà ïðàêòèêà ùîäî ìîæëèâîñò³ çä³éñíåííÿ 
çàõèñòó àäâîêàòîì, ñòîñîâíî ÿêîãî â ЄРÀÓ ì³ñòÿòüñÿ â³äîìîñò³ ïðî çóïèíåí-
íÿ àáî ïðèïèíåííÿ ïðàâà íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ. Тàê, êîëå-
ã³ÿ ñóää³â ККС ВС ó ïîñòàíîâ³ â³ä 22.09.2022 ð. ó ñïðàâ³ № 459/1759/17 
çàçíà÷èëà, ùî íå âáà÷àє ïîðóøåííÿ ïðàâà íà çàõèñò çàñóäæåíîãî â ñóä³ 
àïåëÿö³éíî¿ ³íñòàíö³¿ ÷åðåç â³äñóòí³ñòü åôåêòèâíîãî çàõèñòó, çä³éñíåíîãî 
çàõèñíèêîì ÎСÎБÀ_1, ó çâ’ÿçêó ç ð³øåííÿì КДКÀ Лüâ³âñüêî¿ îáëàñò³ 
№ 11/ІІІ/66-2021 â³ä 19.11.2021 ð. ïðî ïðèïèíåííÿ ïðàâà íà çàéíÿòòÿ 
àäâîêàòñüêîþ ä³ÿëüí³ñòþ, îñê³ëüêè íå âñòàíîâèëà îá’єêòèâíèõ äàíèõ ïðî 
íåíàëåæíå âèêîíàííÿ çàõèñíèêîì ÎСÎБÀ_1 ï³ä ÷àñ àïåëÿö³éíîãî ðîç-
ãëÿäó ñâî¿õ ïðîôåñ³éíèõ îáîâ’ÿçê³â àäâîêàòà, ÿê³ á ìîãëè ïðèçâåñòè äî 
³ñòîòíîãî îáìåæåííÿ ïðàâ çàñóäæåíîãî, ïåðåäáà÷åíèõ ñòàòòåþ 6 Кîíâåí-
ö³¿, ñòàòòåþ 59 Кîíñòèòóö³¿ Óêðà¿íè, ñòàòòÿìè 20, 42 КПК Óêðà¿íè. Кð³ì 
òîãî, ÿê çàçíà÷èëà êîëåã³ÿ ñóää³â, çàõèñíèê ÎСÎБÀ_1 ï³ä ÷àñ àïåëÿö³éíî-
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ãî ïðîâàäæåííÿ àêòèâíî ðåàë³çîâóâàâ íàäàí³ éîìó çàêîíîì ïðàâà, çàÿâëÿâ 
êëîïîòàííÿ ³ êîðèñòóâàâñÿ ³íøèìè ïðîöåñóàëüíèìè ìîæëèâîñòÿìè äëÿ 
â³äñòîþâàííÿ îáðàíî¿ ïîçèö³¿ çàõèñòó. Жîäíèõ ñêàðã ÷è çàÿâ ç ïðèâîäó 
íååôåêòèâíîãî çàõèñòó àäâîêàòîì ÎСÎБÀ_1 îáâèíóâà÷åíèé ï³ä ÷àñ àïåëÿ-
ö³éíîãî ïðîâàäæåííÿ íå âèñëîâëþâàâ òà íå çàÿâëÿâ. Тàêîæ êîëåã³ÿ ñóää³â 
çâåðíóëà óâàãó íà òå, ùî â äàíîìó êðèì³íàëüíîìó ïðîâàäæåíí³ ó÷àñòü 
çàõèñíèêà â³äïîâ³äíî äî âèìîã ñòàòò³ 52 КПК Óêðà¿íè íå є îáîâ’ÿçêîâîþ, 
à òàêîæ òå, ùî îáâèíóâà÷åíèé íà ÷àñ ðîçãëÿäó ñïðàâè ÿê â ñóä³ ïåðøî¿ 
³íñòàíö³¿, òàê ³ â ñóä³ àïåëÿö³éíî¿ ³íñòàíö³¿ íå çíàõîäèâñÿ ï³ä âàðòîþ òà ìàâ 
ìîæëèâ³ñòü ñàìîñò³éíî îáèðàòè ñîá³ çàõèñíèêà, ÷èì â³í ³ ñêîðèñòàâñÿ [4].

Сï³ðí³ñòü òàêî¿ ïîçèö³¿ ïîÿñíþєòüñÿ òèì, ùî çàáîðîíà çàõèñòó îáâèíó-
âà÷åíîãî àäâîêàòîì, ñòîñîâíî ÿêîãî â ЄРÀÓ ì³ñòÿòüñÿ â³äîìîñò³ ïðî çóïè-
íåííÿ àáî ïðèïèíåííÿ ïðàâà íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ, ïðÿìî 
ïåðåäáà÷åíà КПК. Çà ñâîєþ ñóòí³ñòþ êðèì³íàëüíå ïðîâàäæåííÿ є âðåãó-
ëüîâàíîþ íîðìàìè êðèì³íàëüíîãî ïðîöåñóàëüíîãî ïðàâà ä³ÿëüí³ñòþ îðãà-
í³â äîñóäîâîãî ðîçñë³äóâàííÿ òà ñóäó ùîäî ðîçñë³äóâàííÿ òà ñóäîâîãî ðîç-
ãëÿäó êðèì³íàëüíèõ ïðàâîïîðóøåíü ç ìåòîþ ïðèòÿãíåííÿ äî êðèì³íàëüíî¿ 
â³äïîâ³äàëüíîñò³ òà ïîêàðàííÿ îñ³á, âèíóâàòèõ ó â÷èíåíí³ êðèì³íàëüíîãî 
ïðàâîïîðóøåííÿ, ³ íåäîïóùåííÿ ïîêàðàííÿ íåâèíóâàòèõ. Ó êðèì³íàëüíî-
ìó ïðîöåñ³ îñîáà ìîæå çàçíàâàòè íàéá³ëüøèõ îáìåæåíü ¿¿ ïðàâ ³ ñâîáîä, 
à òîìó ïðîöåñóàëüí³ çàáîðîíè, âñòàíîâëåí³ â КПК, є áåçóìîâíèìè òà íå 
ï³äëÿãàþòü îö³íö³ àí³ îðãàíîì äîñóäîâîãî ðîçñë³äóâàííÿ, àí³ ñóäîì ï³ä ÷àñ 
ïðèéíÿòòÿ íèìè ïðîöåñóàëüíèõ ð³øåíü, ó òîìó ÷èñë³ ç òî÷êè çîðó îáìå-
æåííÿ ïðàâ çàñóäæåíîãî, ïåðåäáà÷åíèõ ñòàòòåþ 6 Кîíâåíö³¿. 

Кð³ì òîãî, ÿê íåîäíîðàçîâî çàçíà÷àâ ЄСПЛ ó ñâî¿õ ð³øåííÿõ, îñîáà, 
îáâèíóâà÷åíà ó â÷èíåíí³ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, ÿêà íå áàæàє 
çä³éñíþâàòè ñâ³é çàõèñò îñîáèñòî, ïîâèííà ìàòè ìîæëèâ³ñòü çâåðíóòèñÿ çà 
ïðàâîâîþ äîïîìîãîþ íà âëàñíèé ðîçñóä [5]. Цå âèïëèâàє ³ç íîðìè ïóíêòó 
«ñ» § 3 ñòàòò³ 6 Кîíâåíö³¿, ÿêà ãàðàíòóє, ùî êîæíèé, êîãî îáâèíóâà÷åíî 
ó â÷èíåíí³ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ ìàє ùîíàéìåíøå ïðàâî çàõè-
ùàòè ñåáå îñîáèñòî àáî âèêîðèñòîâóâàòè ïðàâîâó äîïîìîãó çàõèñíèêà, 
âèáðàíîãî íà âëàñíèé ðîçñóä [6]. Ó ñïðàâ³, ÿêó ðîçãëÿäàâ ККС ВС, îáâèíó-
âà÷åíèé çâåðíóâñÿ çà ïðàâîâîþ äîïîìîãîþ òà, ïî ñóò³, â³äìîâèâñÿ â³ä çä³éñ-
íåííÿ çàõèñòó îñîáèñòî, ðîçðàõîâóþ÷è íà ïðîôåñ³éíå çä³éñíåííÿ çàõèñòó 
éîãî àäâîêàòîì, òîìó ïîçèö³ÿ êîëåã³¿ ñóää³â ïðî òå, ùî ó÷àñòü çàõèñíèêà 
ó ñïðàâ³ áóëà íå îáîâ’ÿçêîâîþ, íå â³äïîâ³äàє àí³ âèìîãàì КПК, àí³ íîð-
ìàì Кîíâåíö³¿ òà ïðàêòèö³ ЄСПЛ. Ó öüîìó êîíòåêñò³ â³äïîâ³äàє çàêîíó 
ïîçèö³ÿ êîëåã³¿ ñóää³â ККС ВС, ÿêà ïîñòàíîâîþ â³ä 24.11.2022 ð. ó ñïðà-
â³ № 457/169/21 ñêàñóâàëà ð³øåííÿ àïåëÿö³éíîãî ñóäó ç íàïðàâëåííÿì 
ñïðàâè íà íîâèé ðîçãëÿä ç ï³äñòàâè ïîðóøåííÿ ïðàâà îáâèíóâà÷åíîãî íà 
çàõèñò, îñê³ëüêè â ìàòåð³àëàõ ïðîâàäæåííÿ â³äñóòí³ äîêóìåíòè, ÿê³ â³äïî-
â³äíî äî âèìîã çàêîíó óïîâíîâàæóâàëè á çàõèñíèêà ÎСÎБÀ_1 íà ïðåä-
ñòàâíèöòâî ³íòåðåñ³â îáâèíóâà÷åíî¿ ÎСÎБÀ_2 ó ñóä³ àïåëÿö³éíî¿ ³íñòàíö³¿. 
Ó ìàòåð³àëàõ êðèì³íàëüíîãî ïðîâàäæåííÿ íàÿâí³ êîï³ÿ ñâ³äîöòâà ïðî ïðàâî 
íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ, âèäàíå àäâîêàòîâ³ ÎСÎБÀ_1, òà 
îðäåð ñåð³¿ ЛВ № 147048 íà íàäàííÿ ïðàâîâî¿ äîïîìîãè ÎСÎБÀ_2 àäâî-
êàòîì ÎСÎБÀ_1 ó Тðóñêàâåöüêîìó ì³ñüêîìó ñóä³ Лüâ³âñüêî¿ îáëàñò³ [7]. 
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Î÷åâèäíî, ùî ñèòóàö³ÿ, ÿêà ñêëàëàñÿ, âèìàãàє âèð³øåííÿ â ïîðÿäêó, 
ïåðåäáà÷åíîìó ÷àñòèíîþ 2 ñòàòò³ 434-1 КПК, çîêðåìà íàñòóïíå êðèì³íàëü-
íå ïðîâàäæåííÿ, êàñàö³éíà ñêàðãà â ÿêîìó ì³ñòèòèìå äîâîäè ùîäî çä³éñ-
íåííÿ çàõèñòó àäâîêàòîì, ñòîñîâíî ÿêîãî â ЄРÀÓ ì³ñòÿòüñÿ â³äîìîñò³ ïðî 
çóïèíåííÿ àáî ïðèïèíåííÿ ïðàâà íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ, 
ï³äëÿãàє ïåðåäà÷³ íà ðîçãëÿä îá’єäíàíî¿ ïàëàòè ККС ВС, ÿêùî öÿ êîëåã³ÿ 
àáî ïàëàòà ââàæàòèìå çà íåîáõ³äíå â³äñòóïèòè â³ä âèñíîâêó ùîäî çàñòî-
ñóâàííÿ íîðìè ïðàâà ó ïîä³áíèõ ïðàâîâ³äíîñèíàõ, âèêëàäåíîãî â ðàí³øå 
óõâàëåíîìó ð³øåíí³ ВС.

В³äïîâ³äíî äî ïóíêòó 1 ÷àñòèíè 1 ñòàòò³ 50 КПК, ïîâíîâàæåííÿ çàõèñ-
íèêà ï³äòâåðäæóþòüñÿ ñâ³äîöòâîì ïðî ïðàâî íà çàéíÿòòÿ àäâîêàòñüêîþ 
ä³ÿëüí³ñòþ [1], ÿêå çà çì³ñòîì ñòàòò³ 12 Çàêîíó № 5076-VI âèäàєòüñÿ ðàäîþ 
àäâîêàò³â ðåã³îíó â äåíü ñêëàäåííÿ ïðèñÿãè îñîá³, ÿêà ñêëàëà ïðèñÿãó 
àäâîêàòà Óêðà¿íè [3]. Îêðåìå ïèòàííÿ, ùî âèíèêàє ó ïðàêòè÷í³é ä³ÿëüíî-
ñò³ ïîâ’ÿçàíå ç òèì, ùî îêðåì³ ñóäè íà ï³äòâåðäæåííÿ ïîâíîâàæåíü âèìà-
ãàþòü, ùîá êîï³ÿ ñâ³äîöòâà ïðî ïðàâî íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ 
áóëà «íàëåæíèì ÷èíîì çàâ³ðåíà». Вîäíî÷àñ, òàêà âèìîãà íå â³äïîâ³äàє 
çàêîíó òà ïðÿìî ñóïåðå÷èòü ÷àñòèí³ 2 ñòàòò³ 50 КПК, çà çì³ñòîì ÿêî¿ 
âñòàíîâëåííÿ áóäü-ÿêèõ äîäàòêîâèõ âèìîã, êð³ì ïðåä’ÿâëåííÿ çàõèñíèêîì 
äîêóìåíòà, ùî ïîñâ³ä÷óє éîãî îñîáó, àáî óìîâ äëÿ ï³äòâåðäæåííÿ ïîâíî-
âàæåíü çàõèñíèêà ÷è äëÿ éîãî çàëó÷åííÿ äî ó÷àñò³ â êðèì³íàëüíîìó ïðî-
âàäæåíí³ íå äîïóñêàєòüñÿ, íà ùî çâåðòàє óâàãó ККС ВС, ÿêèé ïîñòàíîâîþ 
â³ä 07.10.2020 ð. ó ñïðàâ³ № 991/4814/20 ñêàñóâàâ óõâàëó Àïåëÿö³éíî¿ 
ïàëàòè ВÀКС â³ä 22.06.2020 ð. ïðî ïîâåðíåííÿ àïåëÿö³éíî¿ ñêàðãè çàõèñ-
íèêà ÎСÎБÀ_1 ³ ïðèçíà÷èâ íîâèé ðîçãëÿä ó ñóä³ àïåëÿö³éíî¿ ³íñòàíö³¿, 
çàçíà÷èâøè â îáґðóíòóâàíí³, ùî â³äñóòí³ñòü íà êîï³¿ ñâ³äîöòâà ïðî ïðàâî 
íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ öèõ äàíèõ íå ñâ³ä÷èòü ïðî òå, ùî 
çàõèñíèê ÎСÎБÀ_1 íå ìàâ ïðàâà íà ïîäàííÿ àïåëÿö³éíî¿ ñêàðãè â ³íòåðå-
ñàõ ï³äîçðþâàíîãî [8]. 

В³äïîâ³äíî äî ïóíêòó 2 ÷àñòèíè 1 ñòàòò³ 50 КПК, ïîâíîâàæåííÿ çàõèñ-
íèêà, îêð³ì ñâ³äîöòâà ïðî ïðàâî íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ, 
ï³äòâåðäæóþòüñÿ îðäåðîì, äîãîâîðîì ³ç çàõèñíèêîì àáî äîðó÷åííÿì îðãà-
íó (óñòàíîâè), óïîâíîâàæåíîãî çàêîíîì íà íàäàííÿ áåçîïëàòíî¿ ïðàâî-
âî¿ äîïîìîãè [1]. Вêàçàíå ïîëîæåííÿ ïî-ð³çíîìó áóëî ðîçòëóìà÷åíå ùîäî 
ê³ëüêîñò³ äîêóìåíò³â, ÿê³ ï³äëÿãàþòü íàäàííþ äî ñóäó íà ï³äòâåðäæåííÿ 
ïîâíîâàæåíü. 

Тàê, ó ïîñòàíîâ³ ККС ВС â³ä 06.02.2018 ð. ó ñïðàâ³ № 752/11464/16-ê 
âèêëàäåíî ïîçèö³þ, â³äïîâ³äíî äî ÿêî¿ äîêóìåíòè, ïåðåäáà÷åí³ ïóíêòîì 2 
÷àñòèíè 1 ñòàòò³ 50 КПК, є àëüòåðíàòèâíèìè ïî â³äíîøåííþ îäèí äî îäíî-
ãî. Çîêðåìà, ÿê çàçíà÷èëà êîëåã³ÿ ñóää³â, ïîâíîâàæåííÿ çàõèñíèêà ìàþòü 
ââàæàòèñÿ ï³äòâåðäæåíèìè, ÿêùî íà äîäàòîê äî äîêóìåíòó, ïåðåäáà÷åíîãî 
ïóíêòîì 1, çàõèñíèê íàäàâ õî÷à á îäèí ç äîêóìåíò³â, ïåðåäáà÷åíèõ ïóíê-
òîì 2 ÷àñòèíè 1 ö³є¿ ñòàòò³ [9]. Кîëåã³ÿ ñóää³â ККС ВС, íå ïîãîäèâøèñü ³ç 
òàêèì ð³øåííÿì, óõâàëîþ â³ä 05.09.2019 ð. ïåðåäàëà íà ðîçãëÿä îá’єäíà-
íî¿ ïàëàòè ККС ВС êðèì³íàëüíå ïðîâàäæåííÿ ó ñïðàâ³ № 648/3629/17, 
çàçíà÷èâøè, ùî âèçíà÷èòè ïîâíîâàæåííÿ çàõèñíèêà ó êîíêðåòíîìó êðèì³-
íàëüíîìó ïðîâàäæåíí³ (ó âñ³õ ñóäîâèõ ³íñòàíö³ÿõ àáî â ñóä³ ëèøå ïåðøî¿ 
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³íñòàíö³¿, àáî àïåëÿö³éíî¿, àáî êàñàö³éíî¿, à òàêîæ îáìåæåííÿ ùîäî ÷àñó 
çä³éñíåííÿ çàõèñòó – íà ïåâíèé ñòðîê, íà ðîçãëÿä ïðîâàäæåííÿ ó êîí-
êðåòí³é ³íñòàíö³¿ àáî ³íøå) ñóä ìîæå ëèøå çà äîãîâîðîì àáî äîðó÷åííÿì, 
îñê³ëüêè îðäåð òàêèõ â³äîìîñòåé íå ì³ñòèòü. Тîìó, íà ï³äòâåðäæåííÿ ñâî¿õ 
ïîâíîâàæåíü íà ó÷àñòü ó êîíêðåòíîìó êðèì³íàëüíîìó ïðîâàäæåíí³ çàõèñ-
íèê ìàє äîëó÷èòè ñâ³äîöòâî ïðî ïðàâî íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëü-
í³ñòþ, îðäåð, à òàêîæ çàëåæíî â³ä âèäó ïðàâîâî¿ äîïîìîãè – äîãîâ³ð àáî 
äîðó÷åííÿ îðãàíó (óñòàíîâè), óïîâíîâàæåíîãî çàêîíîì íà íàäàííÿ áåçîï-
ëàòíî¿ ïðàâîâî¿ äîïîìîãè [10]. Рàçîì ç òèì, ó ö³é ñïðàâ³ îá’єäíàíà ïàëàòà 
ККС ВС ó ïîñòàíîâ³ â³ä 18.11.2019 ð. ï³äòðèìàëà ðàí³øå âèñëîâëåíó ККС 
ВС ïîçèö³þ ùîäî ï³äòâåðäæåííÿ ïîâíîâàæåííÿ çàõèñíèêà îäíèì ³ç äîêó-
ìåíò³â, âèçíà÷åíèõ â ïóíêòîì 2 ÷àñòèíè 1 ñòàòò³ 50 КПК [11].

В³äïîâ³äíî, ïèòàííÿ ï³äòâåðäæåííÿ ïîâíîâàæåíü çàõèñíèêà íà ñüîãîäí³ 
çàëèøàєòüñÿ â³äêðèòèì. Íå âäàþ÷èñü äî ñèíòàêñè÷íîãî àíàë³çó íîðìè ïóíê-
òó 2 ÷àñòèíè 1 ñòàòò³ 50 КПК, äîö³ëüíî ðîçãëÿíóòè ïèòàííÿ ï³äòâåðäæåííÿ 
ïîâíîâàæåíü çàõèñíèêà çà çì³ñòîâíèì íàâàíòàæåííÿì äîêóìåíò³â, âèçíà-
÷åíèõ ö³єþ ñòàòòåþ. Тàê, çã³äíî ç ÷àñòèíîþ 2 ñòàòò³ 26 Çàêîíó № 5076-VI, 
îðäåð – ïèñüìîâèé äîêóìåíò, ùî ó âèïàäêàõ, âñòàíîâëåíèõ öèì Çàêîíîì 
òà ³íøèìè çàêîíàìè Óêðà¿íè, ïîñâ³ä÷óє ïîâíîâàæåííÿ àäâîêàòà íà íàäàí-
íÿ ïðàâîâî¿ äîïîìîãè. Îðäåð âèäàєòüñÿ àäâîêàòîì, àäâîêàòñüêèì áþðî àáî 
àäâîêàòñüêèì îá’єäíàííÿì òà ïîâèíåí ì³ñòèòè ï³äïèñ àäâîêàòà [3].

Яê ïåðåäáà÷àє ïóíêò 12 Пîëîæåííÿ ïðî îðäåð íà íàäàííÿ ïðàâíè÷î¿ 
(ïðàâîâî¿) äîïîìîãè (íîâà ðåäàêö³ÿ), çàòâåðäæåíîãî ð³øåííÿì Рàäè àäâî-
êàò³â Óêðà¿íè â³ä 12.04.2019 ð. № 41 (³ç çì³íàìè), îðäåð, îêð³ì ³íøîãî, 
ïîâèíåí ì³ñòèòè ïîñèëàííÿ íà äîãîâ³ð ïðî íàäàííÿ ïðàâîâî¿ äîïîìîãè/
äîðó÷åííÿ îðãàíó (óñòàíîâè), óïîâíîâàæåíèõ çàêîíîì íà íàäàííÿ áåçî-
ïëàòíî¿ ïðàâîâî¿ äîïîìîãè, íîìåð (ó âèïàäêó íàÿâíîñò³) òà äàòó öüîãî 
äîêóìåíòà (ï³äïóíêò 12.3); îáìåæåííÿ ïîâíîâàæåíü, ÿêùî òàê³ ïåðåäáà÷å-
í³ äîãîâîðîì ïðî íàäàííÿ ïðàâíè÷î¿ (ïðàâîâî¿) äîïîìîãè (ï³äïóíêò 12.8); 
ïð³çâèùå, ³ì’ÿ, ïî áàòüêîâ³ àäâîêàòà, ÿêèé íàäàє ïðàâíè÷ó (ïðàâîâó) äîïî-
ìîãó íà ï³äñòàâ³ îðäåðà, íîìåð òà äàòó éîãî ñâ³äîöòâà ïðî ïðàâî íà çàíÿòòÿ 
àäâîêàòñüêîþ ä³ÿëüí³ñòþ, íàéìåíóâàííÿ îðãàíó, ÿêèé éîãî âèäàâ (ï³äïóíêò 
12.5) [12]. Тàêèì ÷èíîì, îðäåð, ïî ñóò³, є äîêóìåíòîì, â ÿêîìó óçàãàëüíåíî 
äàí³ ÿê ùîäî ñâ³äîöòâà ïðî ïðàâî íà çàíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ, òàê 
³ ùîäî äîãîâîðó ÷è äîðó÷åííÿ ïðî íàäàííÿ ïðàâîâî¿ äîïîìîãè.

Çà çì³ñòîì ïóíêòó 12 Пîëîæåííÿ, â îðäåð³ íà íàäàííÿ ïðàâîâî¿ äîïî-
ìîãè, ÿêèé âèäàєòüñÿ àäâîêàòîì àáî àäâîêàòñüêèì áþðî ÷è àäâîêàòñüêèì 
îá’єäíàííÿì, íå çàáîðîíåíî çä³éñíþâàòè âèïðàâëåííÿ ³ äîïèñêè ó ðàç³, 
ÿêùî îáñÿã ïîâíîâàæåíü àäâîêàòà çì³íþєòüñÿ â ìåæàõ òàêîãî äîãîâîðó 
[12]. Тîáòî ó êîæíîìó âèïàäêó çì³íè óìîâ äîãîâîðó ïîòð³áíî âíîñèòè 
çì³íè äî îðäåðó, îñê³ëüêè âîíè ìîæóòü âïëèâàòè íà îáñÿã çä³éñíþâàíèõ 
çàõèñíèêîì ïîâíîâàæåíü ó êðèì³íàëüíîìó ïðîâàäæåíí³. Б³ëüøå òîãî, 
29.04.2022 ð. äî ïóíêòó 10 Пîëîæåííÿ áóëè âíåñåí³ çì³íè, â³äïîâ³äíî äî 
ÿêèõ ï³ä ÷àñ ä³¿ âîєííîãî ñòàíó íà òåðèòîð³¿ Óêðà¿íè äîçâîëÿєòüñÿ âèäà÷à 
àäâîêàòñüêèì áþðî / àäâîêàòñüêèì îá’єäíàííÿì îðäåðó áåç ñêð³ïëåííÿ 
éîãî ïå÷àòêîþ þðèäè÷íî¿ îñîáè òà áåç ï³äïèñó êåð³âíèêà àäâîêàòñüêîãî 
îá’єäíàííÿ, àäâîêàòñüêîãî áþðî. Пðàâîâ³äíîñèíè ì³æ àäâîêàòîì, ÿêèé 
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íàäàє ïðàâíè÷ó (ïðàâîâó) äîïîìîãó íà ï³äñòàâ³ öüîãî îðäåðà, òà àäâî-
êàòñüêèì îá’єäíàííÿì, àäâîêàòñüêèì áþðî âðåãóëüîâóþòüñÿ âíóòð³øí³ìè 
äîêóìåíòàìè öèõ îðãàí³çàö³éíî-ïðàâîâèõ ôîðì çä³éñíåííÿ àäâîêàòñüêî¿ 
ä³ÿëüíîñò³ [12]. Яê ñëóøíî çàçíà÷àє В.І. Мàð÷óê, çà ñâîєþ ïðàâîâîþ ïðè-
ðîäîþ îðäåð, ó êîíòåêñò³ ñòàòò³ 50 КПК, є äîêóìåíòîì, çà ÿêèì àäâîêàò-
ñüêå îá’єäíàííÿ, çàðåєñòðîâàíå ó âèãëÿä³ âèêëþ÷íî àäâîêàòñüêî¿ ô³ðìè, 
íà ï³äñòàâ³ äîãîâîðó ïðî íàäàííÿ ïðàâîâî¿ äîïîìîãè ì³æ íèì (àäâîêàò-
ñüêèì îá’єäíàííÿì) òà êë³єíòîì äîðó÷àє êîíêðåòíîìó àäâîêàòó, ÿêèé 
є ÷ëåíîì öüîãî îá’єäíàííÿ, ïðåäñòàâëÿòè ³íòåðåñè êë³єíòà òà íàäàâàòè 
éîìó ïðàâîâó äîïîìîãó. Вðàõîâóþ÷è öå, îôîðìëåííÿ îðäåðà àäâîêàòîì, 
ÿêèé ïðàöþє ³íäèâ³äóàëüíî (àäâîêàòñüêå áþðî) àáî âõîäèòü äî êîëåã³¿ 
àäâîêàò³â, ñòàє àëîã³÷íèì, îñê³ëüêè ó öèõ âèïàäêàõ àäâîêàò ôàêòè÷íî ìàє 
âèäàòè îðäåð ñàì ñîá³ [13, ñ. 178].

Çà òàêîãî çàêîíîäàâ÷îãî ðåãóëþâàííÿ âèíèêàє ïèòàííÿ äîö³ëüíîñò³ 
âèäà÷³ (ãåíåðóâàííÿ) îðäåðó ó êðèì³íàëüíîìó ïðîâàäæåíí³, àäæå äîãîâ³ð ³ç 
çàõèñíèêîì àáî äîðó÷åííÿ îðãàíó (óñòàíîâè), óïîâíîâàæåíîãî çàêîíîì íà 
íàäàííÿ áåçîïëàòíî¿ ïðàâîâî¿ äîïîìîãè, є äîñòàòí³ìè ñàìîñò³éíèìè äîêó-
ìåíòàìè, ÿêèìè ï³äòâåðäæóþòüñÿ ïîâíîâàæåííÿ çàõèñíèêà â êîíêðåòíîìó 
êðèì³íàëüíîìó ïðîâàäæåíí³. Çà ñâî¿ì çì³ñòîì äëÿ îðãàíó äîñóäîâîãî ðîç-
ñë³äóâàííÿ ÷è ñóäó âîíè є á³ëüø ³íôîðìàòèâíèìè ùîäî ñòðîêó ä³¿, îáñÿãó 
ïîâíîâàæåíü çàõèñíèêà, îáìåæåíü ùîäî éîãî ä³ÿëüíîñò³ ó â³äïîâ³äíîìó 
êðèì³íàëüíîìó ïðîâàäæåíí³. В³äïîâ³äíî, ç îãëÿäó íà ïåâíó îáìåæåí³ñòü 
³íôîðìàö³¿, ùî ì³ñòèòüñÿ â îðäåð³, â³í íå ìîæå áóòè ñàìîñò³éíèì äîêó-
ìåíòîì, ÿêèé, ïîðÿä ³ç ñâ³äîöòâîì ïðî ïðàâî íà çàéíÿòòÿ àäâîêàòñüêîþ 
ä³ÿëüí³ñòþ, ï³äòâåðäæóє ïîâíîâàæåííÿ çàõèñíèêà ó êðèì³íàëüíîìó ïðî-
âàäæåíí³. Тàêèìè ñàìîñò³éíèìè äîêóìåíòàìè ìîæóòü áóòè àáî äîãîâ³ð ³ç 
çàõèñíèêîì, àáî äîðó÷åííÿ îðãàíó (óñòàíîâè), óïîâíîâàæåíîãî çàêîíîì 
íà íàäàííÿ áåçîïëàòíî¿ ïðàâîâî¿ äîïîìîãè.

Пî-ð³çíîìó ñêëàäàєòüñÿ ïðàêòèêà é ùîäî ïèòàííÿ çä³éñíåííÿ íàëåæ-
íîãî çàõèñòó àäâîêàòîì ïîçà ìåæàìè ïîâíîâàæåíü, âèçíà÷åíèõ â îðäå-
ð³ ÷è äîðó÷åíí³ ïðî íàäàííÿ ïðàâíè÷î¿ (ïðàâîâî¿) äîïîìîãè. Тàê, êîëåã³ÿ 
ñóää³â ККС ВС ó ïîñòàíîâ³ â³ä 03.11.2022 ð. ó ñïðàâ³ № 461/8380/21 
âèçíàëà ñëóøíèìè äîâîäè çàñóäæåíî¿ ïðî ïîðóøåííÿ ïðàâà íà çàõèñò, 
îñê³ëüêè ñë³ä÷èì òà ñóäîì ïåðøî¿ ³íñòàíö³¿ áóëî äîïóùåíî äî ó÷àñò³ çàõèñ-
íèêà, ÿêèé íå ìàâ ïîâíîâàæåíü íà ¿¿ çàõèñò, à ñàìå, â³äïîâ³äíî äî îðäå-
ðó ПТ № 085223 â³ä 30.09.2021 ð. (à.ê.ï. 104), çàõèñíèê ÎСÎБÀ_1 ìàâ 
ïîâíîâàæåííÿ íà íàäàííÿ ïðàâîâî¿ äîïîìîãè ÎСÎБÀ_2 ëèøå â ЛРÓП 
ГÓÍП ó Лüâ³âñüê³é îáëàñò³ [14]. Íàòîì³ñòü, ³íøà êîëåã³ÿ ñóää³â ККС ВС 
ïîñòàíîâîþ â³ä 15.06.2022 ð. ó ñïðàâ³ № 154/1041/20 ñêàñóâàëà ð³øåííÿ 
àïåëÿö³éíîãî ñóäó òà íàïðàâèëà ñïðàâó íà íîâèé ñóäîâèé ðîçãëÿä, âêàçàâ-
øè, ùî âèñíîâêè àïåëÿö³éíîãî ñóäó ëèøå ç ïîñèëàííÿì íà çàê³í÷åííÿ ä³¿ 
äîðó÷åííÿ Вîëèíñüêîãî ðåã³îíàëüíîãî öåíòðó ç íàäàííÿ áåçîïëàòíî¿ âòî-
ðèííî¿ ïðàâîâî¿ äîïîìîãè â³ä 27.05.2019 ð. № 000-0000620 ÿê íà ï³äñòàâó 
äëÿ ïîâåðíåííÿ àïåëÿö³éíî¿ ñêàðãè ó öüîìó êðèì³íàëüíîìó ïðîâàäæåíí³ 
є ïåðåä÷àñíèìè ³ òàêèìè, ùî ñóïåðå÷àòü âèìîãàì ñòàòåé 20 ³ 24 КПК ùîäî 
çàáåçïå÷åííÿ ïðàâà íà çàõèñò òà îñêàðæåííÿ ñóäîâîãî ð³øåííÿ. Яê çàçíà-
÷èëà êîëåã³ÿ ñóää³â, ï³ñëÿ òîãî, ÿê îáâèíóâà÷åíîìó ÎСÎБÀ_1 íå áóëî ïðî-
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äîâæåíî çàïîá³æíèé çàõ³ä ó âèä³ òðèìàííÿ ï³ä âàðòîþ, à áóëî çàëèøåíî 
éîãî â óìîâàõ ñë³ä÷îãî ³çîëÿòîðà äî çàê³í÷åííÿ ðîçãëÿäó ñïðàâè ó ïîðÿäêó 
ñòàòåé 537, 539 КПК (ò. 2, à. ñ. 191), çàõèñíèê ïðîäîâæóâàâ çä³éñíþâà-
òè éîãî çàõèñò òà áóäü-ÿêèõ çàïåðå÷åíü ç áîêó îáâèíóâà÷åíîãî é ³íøèõ 
ó÷àñíèê³â ñóäîâîãî ðîçãëÿäó íå íàäõîäèëî. Пðè öüîìó ì³ñöåâèé ñóä áóäü-
ÿêèõ äîäàòêîâèõ äîêóìåíò³â íà ï³äòâåðäæåííÿ ïîâíîâàæåíü çàõèñíèêà  
ÎСÎБÀ_2 íå âèìàãàâ, òèì ñàìèì ï³äòâåðäèâ éîãî ïðàâî çä³éñíþâàòè çàõèñò 
³ ðåàë³çóâàòè ñâî¿ ïðàâà çàõèñíèêà. Îáâèíóâà÷åíèé òàêîæ íå çàïåðå÷óâàâ 
ùîäî çä³éñíåííÿ éîãî çàõèñòó àäâîêàòîì ÎСÎБÀ_2 ÿê ï³ä ÷àñ ñóäîâîãî 
ðîçãëÿäó êðèì³íàëüíîãî ïðîâàäæåííÿ ñòîñîâíî íüîãî â ì³ñöåâîìó ñóä³, òàê 
³ â ñòàä³¿ àïåëÿö³éíîãî ïðîâàäæåííÿ. … Хî÷à àïåëÿö³éíèé ñóä ï³ñëÿ ïîâåð-
íåííÿ àïåëÿö³éíî¿ ñêàðãè çàõèñíèêà ÎСÎБÀ_3 ³ çàáåçïå÷èâ îáâèíóâà÷åíî-
ìó ³íøîãî çàõèñíèêà çà ðàõóíîê äåðæàâè, … îäíàê ôàêòè÷íî íîâèé çàõèñ-
íèê ñâîє¿ àïåëÿö³éíî¿ ñêàðãè â ³íòåðåñàõ îáâèíóâà÷åíîãî äî öüîãî ÷àñó íå 
ïîäàâ, à ó ïðîâàäæåíí³ àïåëÿö³éíîãî ñóäó çàëèøèëàñÿ ëèøå àïåëÿö³éíà 
ñêàðãà ïðîêóðîðà. Тîæ ККС ВС ä³éøîâ âèñíîâêó, ùî ð³øåííÿ ïðî ïîâåð-
íåííÿ àïåëÿö³éíî¿ ñêàðãè çàõèñíèêà ÎСÎБÀ_2 є ïåðåä÷àñíèì ³ òàêèì, ùî 
ìîãëî âïëèíóòè íà óõâàëåííÿ çàêîííîãî ð³øåííÿ òà çàáåçïå÷åííÿ ïðàâà íà 
çàõèñò îáâèíóâà÷åíîãî [15]. Ó öüîìó âèïàäêó äîö³ëüíî ïîãîäèòèñÿ ç êîëå-
ã³єþ ñóää³â, îñê³ëüêè íà â³äì³íó â³ä âèïàäê³â, ïåðåäáà÷åíèõ ÷àñòèíîþ 2 
ñòàòò³ 45 КПК, äå çàêîíîäàâöåì âèçíà÷åíî ïðÿìó çàáîðîíó çä³éñíåííÿ 
àäâîêàòîì ôóíêö³¿ çàõèñòó ó êðèì³íàëüíîìó ïðîâàäæåíí³ ÷åðåç â³äñóòí³ñòü 
â³äîìîñòåé ïðî íüîãî â ЄРÀÓ àáî æ íàÿâí³ñòü â³äîìîñòåé ïðî çóïèíåííÿ 
àáî ïðèïèíåííÿ ïðàâà íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ, òîáòî ç îãëÿ-
äó íà éîãî ïðîôåñ³éíèé ð³âåíü òà ìîæëèâ³ñòü íàëåæíîãî âèêîíàííÿ íèì 
ñâî¿õ ïðîôåñ³éíèõ îáîâ’ÿçê³â, ó âèïàäêó çä³éñíåííÿ çàõèñòó àäâîêàòîì ïîçà 
ìåæàìè ïîâíîâàæåíü, âèçíà÷åíèõ ó äîãîâîð³ ÷è äîðó÷åíí³, ïèòàííÿ éîãî 
ïðîôåñ³éíîãî ð³âíÿ òà íàëåæíîãî âèêîíàííÿ ïðîôåñ³éíèõ îáîâ’ÿçê³â çàêî-
íîäàâöåì ï³ä ñóìí³â íå ïîñòàâëåíå, à òîìó ï³äëÿãàє îö³íö³ ñóäîì ç îãëÿ-
äó íà îáñòàâèíè ñïðàâè, ïðîöåñóàëüíó ä³ÿëüí³ñòü çàõèñíèêà òà ïîçèö³þ 
îáâèíóâà÷åíîãî ÷è çàñóäæåíîãî ùîäî öüîãî ïèòàííÿ ç ìåòîþ íåäîïóùåí-
íÿ ïîðóøåííÿ îñòàííüîãî ïðàâà íà çàõèñò ó êðèì³íàëüíîìó ïðîâàäæåíí³.

Висновки. Пðîâåäåíèé àíàë³ç îáñÿãó òà çì³ñòó äîêóìåíò³â, ÿê³ ïîäà-
þòüñÿ çàõèñíèêîì íà ï³äòâåðäæåííÿ éîãî ïîâíîâàæåíü ó êîíêðåòíîìó 
êðèì³íàëüíîìó ïðîâàäæåíí³ äîçâîëÿє çðîáèòè íàñòóïí³ âèñíîâêè:

1. Хî÷à çàêîíîäàâåöü ³ âèçíà÷èâ ó ñòàòò³ 50 КПК ïåðåë³ê òà âèìîãè 
äî òàêèõ äîêóìåíò³â, à îá’єäíàíà ïàëàòà ККС ВС ñôîðìóâàëà âèñíîâîê 
ùîäî ìîæëèâîñò³ íàäàííÿ, ïîðÿä ç³ ñâ³äîöòâîì ïðî ïðàâî íà çàéíÿòòÿ 
àäâîêàòñüêîþ ä³ÿëüí³ñòþ, îäíîãî ³ç äîêóìåíò³â, ïåðåäáà÷åíèõ ïóíêòîì 2 
÷àñòèíè 1 ñòàòò³ 50 КПК – îðäåðó, äîãîâîðó ³ç çàõèñíèêîì àáî äîðó÷åí-
íÿì îðãàíó (óñòàíîâè), îäíàê ñóäè ïî-ð³çíîìó òëóìà÷àòü ³ çàñòîñîâóþòü 
öå ïîëîæåííÿ, â òîìó ÷èñë³ øëÿõîì âñòàíîâëåííÿ äîäàòêîâèõ âèìîã, ÿê-òî 
ïîäàííÿ íàëåæíî çàâ³ðåíî¿ êîï³¿ ñâ³äîöòâà ïðî ïðàâî íà çàíÿòòÿ àäâî-
êàòñüêîþ ä³ÿëüí³ñòþ. Кð³ì òîãî, â êîíòåêñò³ ïåðåë³êó äîêóìåíò³â çàãàëîì 
âèíèêàє ïèòàííÿ äîö³ëüíîñò³ âèäà÷³ (ãåíåðóâàííÿ) îðäåðó ó êðèì³íàëüíîìó 
ïðîâàäæåíí³, àäæå äîãîâ³ð ³ç çàõèñíèêîì àáî äîðó÷åííÿ îðãàíó (óñòàíî-
âè), óïîâíîâàæåíîãî çàêîíîì íà íàäàííÿ áåçîïëàòíî¿ ïðàâîâî¿ äîïîìîãè, 
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є äîñòàòí³ìè ñàìîñò³éíèìè äîêóìåíòàìè, ÿêèìè ï³äòâåðäæóþòüñÿ ïîâíîâà-
æåííÿ çàõèñíèêà â êîíêðåòíîìó êðèì³íàëüíîìó ïðîâàäæåíí³.

2. Íåäîòðèìàííÿ àäâîêàòîì â õîä³ ïîäàííÿ äîêóìåíò³â âèìîã ÷àñòèíè 2 
ñòàòò³ 45 КПК (â³äñóòí³ñòü â³äîìîñòåé ïðî íüîãî â ЄРÀÓ àáî æ íàÿâí³ñòü 
â³äîìîñòåé ïðî çóïèíåííÿ ÷è ïðèïèíåííÿ ïðàâà íà çàéíÿòòÿ àäâîêàòñüêîþ 
ä³ÿëüí³ñòþ) ïîòð³áíî ðîçãëÿäàòè ÿê áåçóìîâíó ï³äñòàâó äëÿ ñêàñóâàííÿ 
ñóäîâîãî ð³øåííÿ.

3. Іç ìåòîþ íåäîïóùåííÿ ïîðóøåííÿ ïðàâà îáâèíóâà÷åíîãî, çàñóäæåíî-
ãî íà çàõèñò ó êðèì³íàëüíîìó ïðîâàäæåíí³ âèêîíàííÿ àäâîêàòîì ïîâíîâà-
æåíü ïîçà ìåæàìè âèçíà÷åíèõ â îðäåð³ ÷è äîðó÷åíí³ ïðî íàäàííÿ ïðàâíè-
÷î¿ (ïðàâîâî¿) äîïîìîãè ó êîæíîìó êîíêðåòíîìó âèïàäêó ï³äëÿãàє îö³íö³ 
ñóäîì ç îãëÿäó íà îáñòàâèíè ñïðàâè, ïðîöåñóàëüíó ä³ÿëüí³ñòü çàõèñíèêà òà 
ïîçèö³þ îáâèíóâà÷åíîãî, çàñóäæåíîãî ùîäî öüîãî ïèòàííÿ.
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Анотація
Ковальчук С. О. Підтвердження повноважень захисника у кримінальному про-

вадженні: нормативне закріплення та судова практика. – Сòàòòÿ.
Сòàòòÿ ïðèñâÿ÷åíà ðîçêðèòòþ íîðìàòèâíî çàêð³ïëåíèõ âèìîã ùîäî ï³äòâåðäæåííÿ ïî-

âíîâàæåíü çàõèñíèêà ó êðèì³íàëüíîìó ïðîâàäæåíí³ òà ¿õ çàñòîñóâàííÿ â ñóäîâ³é ïðàêòèö³.
Вêàçàíî íà íåîáõ³äí³ñòü äîòðèìàííÿ íå ëèøå âèìîã, ÿêèìè âñòàíîâëåíî ïåðåë³ê äî-

êóìåíò³â, ùî íàäàþòüñÿ íà ï³äòâåðäæåííÿ ïîâíîâàæåíü çàõèñíèêà â êîíêðåòíîìó êðèì³-
íàëüíîìó ïðîâàäæåíí³, àëå é âèìîã äî îñîáè, ÿêà ìîæå âèêîíóâàòè òàê³ ïîâíîâàæåííÿ. 
В³äçíà÷åíî ñï³ðí³ñòü ñóäîâî¿ ïðàêòèêè ùîäî ìîæëèâîñò³ çä³éñíåííÿ çàõèñòó àäâîêàòîì, 
ñòîñîâíî ÿêîãî â Єäèíîìó ðåєñòð³ àäâîêàò³â Óêðà¿íè ì³ñòÿòüñÿ â³äîìîñò³ ïðî çóïèíåííÿ 
àáî ïðèïèíåííÿ ïðàâà íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ. Çàïðîïîíîâàíî âäîñêîíàëèòè 
ñóäîâó ïðàêòèêó ç öüîãî ïèòàííÿ â ïîðÿäêó, ïåðåäáà÷åíîìó ÷àñòèíîþ 2 ñòàòò³ 434-1 КПК.

Îõàðàêòåðèçîâàíî íîðìàòèâíî âèçíà÷åíèé ïåðåë³ê äîêóìåíò³â, ÿê³ ï³äòâåðäæóþòü ïîâ-
íîâàæåííÿ çàõèñíèêà ó êðèì³íàëüíîìó ïðîâàäæåíí³. Çâåðíåíî óâàãó íà ð³çíå òëóìà÷åííÿ 
òà çàñòîñóâàííÿ â ñóäîâ³é ïðàêòèö³ íîðìè ïóíêòó 2 ÷àñòèíè 1 ñòàòò³ 50 КПК, â òîìó ÷èñë³ 
øëÿõîì âñòàíîâëåííÿ äîäàòêîâèõ âèìîã, ÿê-òî ïîäàííÿ íàëåæíî çàâ³ðåíî¿ êîï³¿ ñâ³äîöòâà 
ïðî ïðàâî íà çàíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ.

Рîçêðèòî âèìîãè äî îðäåðó é îáґðóíòîâàíî, ùî ç îãëÿäó íà ïåâíó îáìåæåí³ñòü ³íôîð-
ìàö³¿, ÿêà ì³ñòèòüñÿ â íüîìó, â³í íå ìîæå áóòè ñàìîñò³éíèì äîêóìåíòîì, ùî, ïîðÿä ³ç ñâ³-
äîöòâîì ïðî ïðàâî íà çàéíÿòòÿ àäâîêàòñüêîþ ä³ÿëüí³ñòþ, ï³äòâåðäæóє ïîâíîâàæåííÿ çàõèñ-
íèêà ó êðèì³íàëüíîìó ïðîâàäæåíí³. Кîíñòàòîâàíî, ùî òàêèìè ñàìîñò³éíèìè äîêóìåíòàìè 
ìîæóòü áóòè àáî äîãîâ³ð ³ç çàõèñíèêîì, àáî äîðó÷åííÿ îðãàíó (óñòàíîâè), óïîâíîâàæåíîãî 
çàêîíîì íà íàäàííÿ áåçîïëàòíî¿ ïðàâîâî¿ äîïîìîãè.

Вñòàíîâëåíî íåîäíîçíà÷í³ñòü ñóäîâî¿ ïðàêòèêè ùîäî çä³éñíåííÿ íàëåæíîãî çàõèñòó 
àäâîêàòîì ïîçà ìåæàìè ïîâíîâàæåíü, âèçíà÷åíèõ â îðäåð³ ÷è äîðó÷åíí³ ïðî íàäàííÿ ïðàâ-
íè÷î¿ (ïðàâîâî¿) äîïîìîãè. Дîâåäåíî, ùî ç ìåòîþ íåäîïóùåííÿ ïîðóøåííÿ ïðàâà îáâèíóâà-
÷åíîãî, çàñóäæåíîãî íà çàõèñò ó êðèì³íàëüíîìó ïðîâàäæåíí³ âèêîíàííÿ àäâîêàòîì ïîâíî-
âàæåíü ïîçà ìåæàìè âèçíà÷åíèõ â îðäåð³ ÷è äîðó÷åíí³ ïðî íàäàííÿ ïðàâíè÷î¿ (ïðàâîâî¿) 
äîïîìîãè ó êîæíîìó êîíêðåòíîìó âèïàäêó ï³äëÿãàє îö³íö³ ñóäîì ç îãëÿäó íà îáñòàâèíè 
ñïðàâè, ïðîöåñóàëüíó ä³ÿëüí³ñòü çàõèñíèêà òà ïîçèö³þ îáâèíóâà÷åíîãî, çàñóäæåíîãî ùîäî 
öüîãî ïèòàííÿ.

Ключові слова: çàõèñíèê, âèìîãè äî çàõèñíèêà, ïîâíîâàæåííÿ çàõèñíèêà, ï³äòâåðäæåí-
íÿ ïîâíîâàæåíü çàõèñíèêà, îðäåð, äîãîâ³ð ³ç çàõèñíèêîì, äîðó÷åííÿ.

Summary
Kovalchuk S. O. Confirmation of defense counsel’s authority in criminal proceedings: 

regulatory consolidation and judicial practice. – Article.
The article is devoted to the disclosure of normatively established requirements for confirming 

of defense counsel’s authority in criminal proceedings and their application in judicial practice.
It is pointed out the need to comply with both the requirements establishing the list of 

documents provided to confirm the defense counsel’s authority in specific criminal proceedings, 
and the requirements for the person who can exercise such powers. It was noted that judicial 
practice is controversial regarding the possibility of defense by a defense counsel, regarding 
which the Integrated Register of lawyers of Ukraine contains information concerning the 
termination or suspension of the right of lawyer to practice. It is proposed to improve judicial 
practice on this issue in accordance with the procedure provided for in paragraph 2 of Article 
434-1 of the Criminal Procedure Code.

The normatively determined list of documents confirming the defense counsel’s authority in 
criminal proceedings is characterized. Attention was drawn to the different interpretation and 
application in judicial practice of subparagraph 2 of paragraph 1 of Article 50 of the Criminal 
Procedure Code, including by establishing additional requirements, such as submitting a duly 
certified copy of the certificate of the right to practice law.

The requirements for the order are revealed and it is substantiated that, given the certain 
limitations of the information contained in it, it cannot be an independent document that, 
along with the certificate of the right to engage in legal practice, confirms the powers of the 
defense counsel in criminal proceedings. It was established that such independent documents 

Ковальчук С. О. Підтвердження повноважень захисника у кримінальному...
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can be either a contract with a defense counsel or a power of attorney from a body (institution) 
authorized by law to provide free legal assistance.

The ambiguity of judicial practice regarding the implementation of proper defense by a 
defense counsel outside the scope of the powers specified in the order or power of attorney 
for the provision of legal assistance has been established. It has been proven that in order to 
prevent the violation of the right of the accused, sentenced to defense in criminal proceedings, 
the exercise of powers by a defense counsel outside the limits specified in the order or power 
of attorney for the provision of legal assistance in each specific case must be evaluated by the 
court in each specific case in view of the circumstances of the case, the procedural activity of 
the defense counsel and the position of the accused, convicted on this issue.

Key words: defense counsel, requirements for the defense counsel, defense counsel’s 
authority, confirmation of the defense counsel’s authority, order, agreement with a defense 
counsel, power of attorney.
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ПОМИЛКИ СЛІДЧОГО ПРИ ПРОВЕДЕННІ ОБШУКУ  
В УМОВАХ ВОЄННОГО СТАНУ

Постановка проблеми. Ç 24.02.2022 ïî÷àëàñÿ øèðîêîìàñøòàáíà â³é-
ñüêîâà àãðåñ³ÿ ðîñ³éñüêî¿ ôåäåðàö³¿ íà òåðèòîð³¿ Óêðà¿íè, ùî ïîòÿãëî çà 
ñîáîþ íåîáõ³äí³ñòü âíåñåííÿ çì³í òà äîïîâíåíü äî ÷èííîãî êðèì³íàëüíîãî 
ïðîöåñóàëüíîãî çàêîíîäàâñòâà ç ìåòîþ àäàïòàö³¿ îñòàííüîãî äî îá’єêòèâíî 
íàÿâíèõ âèêëèê³â.

Виклад основного матеріалу. Çàêîíîäàâöåì áóëî âíåñåíî çì³íè òà 
äîïîâíåííÿ, ÿê³ ìàòåð³àë³çóâàëèñÿ â ïîëîæåííÿõ ñò. 615 Кðèì³íàëüíîãî 
ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè (íàäàë³ – «КПК Óêðà¿íè»), ó âèùåâêà-
çàí³é ñòàòò³ КПК Óêðà¿íè â³äáóâàєòüñÿ ðåãëàìåíòàö³ÿ îñîáëèâîãî ðåæèìó 
êðèì³íàëüíîãî ïðîâàäæåííÿ â óìîâàõ âîєííîãî ñòàíó â Óêðà¿í³. 

Пîëîæåííÿ ñò. 615 КПК Óêðà¿íè ñòîñóþòüñÿ ïðàâîâ³äíîñèí ùîäî ïåðå-
á³ãó ñòðîê³â ó êðèì³íàëüíîìó ïðîâàäæåíí³, äåëåãóâàííÿ äåÿêèõ ïîâíîâà-
æåíü â³ä ñë³ä÷îãî ñóää³ äî êåð³âíèêà òåðèòîð³àëüíîãî îðãàíó ïðîêóðàòóðè, 
âðåãóëüîâàíî ïîðÿäîê ðîçïîä³ëó ì³æ ñóääÿìè ñïðàâ çà óìîâè òåõí³÷íî¿ 
íåìîæëèâîñò³ ôóíêö³îíóâàííÿ Єäèíî¿ ñóäîâî¿ ³íôîðìàö³éíî-òåëåêîìóí³êà-
ö³éíî¿ ñèñòåìè, ðåãëàìåíòîâàíî ïîðÿäîê çàòðèìàííÿ îñîáè, ÿêà ï³äîçðþ-
єòüñÿ ó â÷èíåíí³ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ òà ïåðåäáà÷åí³ îñîáëè-
âîñò³ ïðîâåäåííÿ îêðåìèõ ñë³ä÷èõ ä³é, òàêèõ ÿê: äîïèò, îãëÿä ì³ñöÿ ïîä³¿ 
òà îñîáëèâîñò³ ïðîâåäåííÿ îáøóêó.

Íåîáõ³äíî âêàçàòè ïðî òå, ùî äîñóäîâå ðîçñë³äóâàííÿ ³ñíóє ç ìåòîþ 
îòðèìàííÿ äîêàç³â çà äîïîìîãîþ ñïåö³àëüíèõ çàêîíîäàâ÷î çàêð³ïëåíèõ 
³íñòðóìåíò³â – ãëàñíèõ òà íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é, îñíîâíîþ 
ìåòîþ ä³ÿëüíîñò³ ÿêèõ є ïîøóê â³äîìîñòåé, ÿê³ ìàþòü þðèäè÷íå çíà÷åííÿ 
äëÿ âñòàíîâëåííÿ îá’єêòèâíî¿ ³ñòèíè â êðèì³íàëüíîìó ïðîâàäæåíí³.

Тàê, ÷. 1 ñò. 234 КПК Óêðà¿íè ïåðåäáà÷åíî, ùî îáøóê ïðîâîäèòüñÿ 
ç ìåòîþ âèÿâëåííÿ òà ô³êñàö³¿ â³äîìîñòåé ïðî îáñòàâèíè â÷èíåííÿ êðèì³-
íàëüíîãî ïðàâîïîðóøåííÿ, â³äøóêàííÿ çíàðÿääÿ êðèì³íàëüíîãî ïðàâîïî-
ðóøåííÿ àáî ìàéíà, ÿêå áóëî çäîáóòå ó ðåçóëüòàò³ éîãî â÷èíåííÿ, à òàêîæ 
âñòàíîâëåííÿ ì³ñöåçíàõîäæåííÿ ðîçøóêóâàíèõ îñ³á [1].

Вèìóøåí³ ïîãîäèòèñÿ ç ïîçèö³єþ Î.Л. Хðèñòîâî¿, ÿêà âêàçóє, ùî 
îñíîâíèìè çàâäàííÿìè ïðîâåäåííÿ îáøóêó є:

1) â³äíàéòè òà âèëó÷èòè çíàðÿääÿ ÷è çàñîáè â÷èíåííÿ êðèì³íàëüíîãî  
ïðàâîïîðóøåííÿ;
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2) â³äíàéòè òà âèëó÷èòè ³íø³ ïðåäìåòè, ùî ìàþòü çíà÷åííÿ ï³ä ÷àñ 
äîêàçóâàííÿ ó êðèì³íàëüíîìó ïðîâàäæåíí³;

3) âèÿâèòè ìàòåð³àëè, ùî äîïîìîæóòü çíàéòè ðîçøóêóâàíîãî àáî éîãî 
áåçïîñåðåäíüî, íàïðèêëàä ó âèïàäêó ïåðåõîâóâàííÿ ó êîíêðåòíîìó ïðèì³-
ùåíí³;

4) âèÿâèòè òà âèëó÷èòè ìàéíî äëÿ çàáåçïå÷åííÿ ïðè íåîáõ³äíîñò³ 
â ïîäàëüøîìó êîìïåíñàö³¿ øêîäè àáî éîãî êîíô³ñêàö³¿;

5) âèÿâèòè òà âèëó÷èòè ìàéíî âèëó÷åíå ç îá³ãó ÷è òàêå, ùî çáåð³ãàєòüñÿ 
ç ïîðóøåííÿìè ÷èííîãî çàêîíîäàâñòâà [2].

Îáøóê, ÿêèé є îäí³єþ ç íåâåðáàëüíèõ ñë³ä÷èõ ä³é, є äîñèòü åôåêòèâíèì 
çàñîáîì çáèðàííÿ òà ïåðåâ³ðêè äîêàç³â ï³ä ÷àñ ðîçñë³äóâàííÿ êðèì³íàëüíî-
ãî ïðîâàäæåííÿ [3]. 

Дîðå÷íèì є íàóêîâà ïîçèö³ÿ êîëåêòèâó ïðàâíèê³â Р. І. Бëàãóòè, 
Þ. В. Гóöóëÿêà, Î. М. Дóôåíþêà, ÿê³ âêàçóþòü ïðî òå, ùî îáøóê – öå 
îáґðóíòîâàíà äîêàçàìè, ùî є ó êðèì³íàëüíîìó ïðîâàäæåíí³, ñë³ä÷à (ðîç-
øóêîâà) ä³ÿ, ñóòü ÿêî¿ ïîëÿãàє â ïðèìóñîâîìó îáñë³äóâàíí³ îñîáè, æèòëà 
àáî ³íøîãî âîëîä³ííÿ îñîáè ç ìåòîþ âèÿâëåííÿ òà ô³êñàö³¿ â³äîìîñòåé ïðî 
îáñòàâèíè â÷èíåííÿ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, â³äøóêàííÿ çíàðÿääÿ 
êðèì³íàëüíîãî ïðàâîïîðóøåííÿ àáî ìàéíà, ÿêå çäîáóòå âíàñë³äîê éîãî â÷è-
íåííÿ, ³íøèõ ðå÷åé ³ äîêóìåíò³â, ÿê³ ìàþòü çíà÷åííÿ äëÿ êðèì³íàëüíîãî ïðî-
âàäæåííÿ, à òàêîæ âñòàíîâëåííÿ ì³ñöåçíàõîäæåííÿ ðîçøóêóâàíèõ îñ³á [4].

В ðàìêàõ äàíî¿ ñòàòò³, ï³ä ïîíÿòòÿì «îáøóê» ñë³ä ðîçóì³òè ïåðåäáà÷åíó 
çàêîíîäàâñòâîì ìîæëèâ³ñòü, ó âñòàíîâëåíîìó çàêîíîì ïîðÿäêó, íåçàëåæíî 
â³ä âîë³ âëàñíèêà ÷è êîðèñòóâà÷à ïðîíèêíóòè äî æèòëà àáî ³íøîãî âîëî-
ä³ííÿ îñîáè, ç ìåòîþ â³äøóêóâàííÿ òà äîêóìåíòóâàííÿ äîêàçîâî¿ áàçè, 
ÿêà ìàє þðèäè÷íå çíà÷åííÿ äëÿ âñòàíîâëåííÿ îá’єêòèâíî¿ ³ñòèíè â êðè-
ì³íàëüíîìó ïðîâàäæåíí³, à òàêîæ äëÿ âñòàíîâëåííÿ ì³ñöåçíàõîäæåííÿ òà 
ïîäàëüøîãî çàòðèìàííÿ îñîáè, ÿêà ïåðåõîâóєòüñÿ â³ä îðãàí³â äîñóäîâîãî 
ðîçñë³äóâàííÿ.

Фóíäàìåíòàëüíîþ îñîáëèâ³ñòþ äàíî¿ ñë³ä÷î¿ ä³¿ є òå, ùî ï³ä ÷àñ îáøóêó 
óïîâíîâàæåíèì ñëóæáîâèì îñîáàì äîçâîëÿєòüñÿ ò³ëüêè îäèí ðàç ïðîíèê-
íóòè äî æèòëà, ÷è ³íøîãî âîëîä³ííÿ îñîáè. 

Вèõîäÿ÷è ³ç ïðàâîçàñòîñîâíî¿ ïðàêòèêè íàÿâí³ âèïàäêè, êîëè ïðè ïðî-
âåäåíí³ îáøóêó æèòëà, ÷è ³íøîãî âîëîä³ííÿ îñîáè, çà ó÷àñò³ âëàñíèêà 
ïðèì³ùåííÿ òà/àáî çàõèñíèêà îñòàííüîãî, ³ç çàñîá³â ìàñîâî¿ ³íôîðìàö³¿ 
íàäõîäèòü ñïîâ³ùåííÿ ïðî ïîâ³òðÿíó òðèâîãó â ðåã³îí³, äå ïðîâîäèòüñÿ 
âèùåâêàçàíà ñë³ä÷à ä³ÿ.

І â ñâîþ ÷åðãó, çàõèñíèê íàïîëÿãàє íà òîìó, ùîá ñë³ä÷à ä³ÿ ïðèçóïèíè-
ëàñÿ ³ âñ³ ó÷àñíèêè îáøóêó ïîïðÿìóâàëè äî áîìáîñõîâèùà àáî ï³äâàëüíîãî 
ïðèì³ùåííÿ ³ ïðè çàâåðøåíí³ ïîâ³òðÿíî¿ òðèâîãè ïîâåðíóëèñÿ äëÿ ïðîäîâ-
æåííÿ ñë³ä÷î¿ ä³¿.

Пåðøî÷åðãîâî, âèíèêàє ïèòàííÿ ïðî òå, ÿêèìè ñàìå ïîëîæåííÿìè íîð-
ìàòèâíî-ïðàâîâèõ àêò³â ðåãëàìåíòóєòüñÿ ïîðÿäîê ïîâ³äîìëåííÿ ïðî ïîâ³-
òðÿíó òðèâîãó òà ïðî îáîâ’ÿçîê ïðÿìóâàòè äî óêðèòòÿ.

Ч. 2 ñò. 34 Кîíñòèòóö³¿ Óêðà¿íè ïåðåäáà÷åíî ïðàâî êîæíîãî â³ëüíî çáè-
ðàòè, çáåð³ãàòè, âèêîðèñòîâóâàòè ³ ïîøèðþâàòè ³íôîðìàö³þ óñíî, ïèñüìîâî  
àáî â ³íøèé ñïîñ³á [5]. 
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Тàê, â³äïîâ³äíî äî ï. 1, 7 ÷. 1, ï. 1, 7 ÷. 2 ñò. 19 Кîäåêñó öèâ³ëüíîãî 
çàõèñòó Óêðà¿íè (íàäàë³ – КЦÇ Óêðà¿íè) äî ïîâíîâàæåíü ì³ñöåâèõ äåð-
æàâíèõ àäì³í³ñòðàö³é, îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ ó ñôåð³ öèâ³ëüíî-
ãî çàõèñòó íàëåæàòü, çîêðåìà, çàáåçïå÷åííÿ îïîâ³ùåííÿ òà ³íôîðìóâàííÿ 
íàñåëåííÿ ïðî çàãðîçó ³ âèíèêíåííÿ íàäçâè÷àéíèõ ñèòóàö³é, ó òîìó ÷èñë³ 
ó ôîðì³, äîñòóïí³é äëÿ îñ³á ³ç âàäàìè çîðó òà ñëóõó [6].

Пîëîæåííÿìè ï. 1 ÷. 1 ñò. 21 КЦÇ Óêðà¿íè ãðîìàäÿíè Óêðà¿íè ìàþòü 
ïðàâî íà îòðèìàííÿ ³íôîðìàö³¿ ïðî íàäçâè÷àéí³ ñèòóàö³¿ àáî íåáåçïå÷í³ 
ïîä³¿, ùî âèíèêëè àáî ìîæóòü âèíèêíóòè, ó òîìó ÷èñë³ ó ôîðì³, äîñòóïí³é 
äëÿ îñ³á ³ç âàäàìè çîðó òà ñëóõó [6]. 

Рåãëàìåíòàö³ÿ îïîâ³ùåííÿ ïðî íàÿâí³ñòü íåáåçïåêè òà/àáî íàäçâè÷àé-
íî¿ ñèòóàö³¿ (äî äàíî¿ êàòåãîð³¿ â³äíîñèòüñÿ ïîíÿòòÿ «ïîâ³òðÿíà òðèâîãà») 
ïðîâîäèòüñÿ íà ï³äñòàâ³ ïîëîæåíü Пîñòàíîâè КМÓ № 733 â³ä 27.09.2017 
«Пðî çàòâåðäæåííÿ ïîëîæåííÿ ïðî îðãàí³çàö³þ îïîâ³ùåííÿ ïðî çàãðîçó 
âèíèêíåííÿ àáî âèíèêíåííÿ íàäçâè÷àéíèõ ñèòóàö³é òà çâ’ÿçêó ó ñôåð³ 
öèâ³ëüíîãî çàõèñòó» (íàäàë³ – «Пîñòàíîâà КМÓ №733»). 

В³äïîâ³äíî äî ïîëîæåíü ï. 36 âèùåâêàçàíî¿ Пîñòàíîâè №733 ó ðàç³ 
çàãðîçè âèíèêíåííÿ àáî âèíèêíåííÿ íàäçâè÷àéíî¿ ñèòóàö³¿ íà îá’єêò³ äèñ-
ïåò÷åðñüêà ñëóæáà îá’єêòà ³íôîðìóє ïðî öå êåð³âíèêà îá’єêòà. Кåð³âíèê 
îá’єêòà ïðèéìàє ð³øåííÿ ïðî îïîâ³ùåííÿ ïåðñîíàëó îá’єêòà ³ íàñåëåííÿ, 
ÿêå ïåðåáóâàє ó ïðîãíîçîâàí³é çîí³ ìîæëèâîãî óðàæåííÿ, òà äàє çàâäàííÿ 
ùîäî çàïóñêó îá’єêòîâî¿ (ëîêàëüíî¿) ñèñòåìè îïîâ³ùåííÿ [7]. 

Дèñïåò÷åðñüêà ñëóæáà îá’єêòà çàïóñêàє îá’єêòîâó (ëîêàëüíó) ñèñòåìó 
îïîâ³ùåííÿ òà ðàçîì ç ïîñàäîâîþ îñîáîþ â³äîì÷îãî ðàä³îòðàíñëÿö³éíîãî 
âóçëà çä³éñíþє îïîâ³ùåííÿ ïåðñîíàëó îá’єêòà, íàñåëåííÿ, ÿêå ïåðåáóâàє 
ó ïðîãíîçîâàí³é çîí³ ìîæëèâîãî óðàæåííÿ, à òàêîæ ³íôîðìóє ïðî çàãðîçó 
âèíèêíåííÿ àáî âèíèêíåííÿ íàäçâè÷àéíî¿ ñèòóàö³¿ â³äïîâ³äíèé ì³ñöåâèé 
îðãàí âèêîíàâ÷î¿ âëàäè (îðãàí ì³ñöåâîãî ñàìîâðÿäóâàííÿ) òà ï³äðîçä³ëè 
òåðèòîð³àëüíèõ îðãàí³â Íàö³îíàëüíî¿ ïîë³ö³¿ ³ ДСÍС çà ì³ñöåçíàõîäæåí-
íÿì îá’єêòà [7].

Пðîàíàë³çóâàâøè âèùåâêàçàíó ïîñòàíîâó òà КЦÇ Óêðà¿íè àâòîðîì 
ñòàòò³ íå âèÿâëåíî íîðìè, ÿê³ â îáîâ’ÿçêîâîìó ïîðÿäêó çîáîâ’ÿçóþòü 
ô³çè÷íèõ îñ³á ïðÿìóâàòè äî óêðèòòÿ ï³ä ÷àñ ïîâ³äîìëåííÿ ïðî ïîâ³òðÿíó 
òðèâîãó, òîáòî, îñîáè ìàþòü ïðàâî â äîáðîâ³ëüíîìó ïîðÿäêó íàïðàâëÿòèñÿ 
äî óêðèòòÿ.

В äàíîìó âèïàäêó ìè íå áåðåìî äî óâàãè ïðàö³âíèê³â ï³äïðèєìñòâ, óñòà-
íîâ òà îðãàí³çàö³é, ÿê³ ï³äïîðÿäêîâóþòüñÿ âíóòð³øíüîìó òðóäîâîìó ðîçïî-
ðÿäêó, ÿêèé çàòâåðäæóєòüñÿ êåð³âíèêîì àáî âëàñíèêîì, îñòàíí³, â äàíî-
ìó âèïàäêó âæå ìàþòü îáîâ’ÿçîê äîòðèìóâàòèñÿ âèùåâêàçàíèõ íîðì ³ çà 
íåâèêîíàííÿ îñòàíí³õ êåð³âíèê àáî âëàñíèê â³äïîâ³äíîãî ï³äïðèєìñòâà, 
óñòàíîâè ÷è îðãàí³çàö³¿ áóäå íåñòè â³äïîâ³äàëüí³ñòü ïåðåäáà÷åíó ÷èííèì 
çàêîíîäàâñòâîì Óêðà¿íè.

Îáґðóíòîâóєìî äàíó ïîçèö³þ íà ï³äñòàâ³ ï. 2 Пîñòàíîâè КМÓ № 626 
â³ä 09.08.2017 ðîêó «Пðî çàòâåðäæåííÿ Пîðÿäêó ðîçðîáëåííÿ ïëàí³â ä³ÿëü-
íîñò³ єäèíî¿ äåðæàâíî¿ ñèñòåìè öèâ³ëüíîãî çàõèñòó» â ÿêîìó âêàçàíî ïðî 
òå, ùî ïëàí ðåàãóâàííÿ íà íàäçâè÷àéí³ ñèòóàö³¿ ñóá’єêòà ãîñïîäàðþâàííÿ 
ðîçðîáëÿєòüñÿ â³äïîâ³äíèì ñóá’єêòîì ãîñïîäàðþâàííÿ ç ÷èñåëüí³ñòþ ïðà-
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öþþ÷îãî ïåðñîíàëó á³ëüøå 50 îñ³á òà çàòâåðäæóєòüñÿ êåð³âíèêîì òàêîãî 
ñóá’єêòà ãîñïîäàðþâàííÿ [8]. 

Пîâåðòàþ÷èñü äî á³ëüø äåòàëüíîãî âèâ÷åííÿ ñèòóàö³¿ ç ïðîâåäåííÿì 
îáøóêó ï³ä ÷àñ ïîâ³äîìëåííÿ ïðî ïîâ³òðÿíó òðèâîãó, íåîáõ³äíî âêàçàòè, ùî 
ïåðåä ñë³ä÷èì âèíèêàє þðèäè÷íà äèëåìà: ïðèçóïèíÿòè ïðîâåäåííÿ îáøóêó 
òà ïðÿìóâàòè ç ó÷àñíèêàìè ñë³ä÷î¿ ä³¿ äî óêðèòòÿ, ùî â ïîäàëüøîìó ïðè-
çâåäå äî íåìîæëèâîñò³ â çàêîííèé ñïîñ³á ïðîíèêíóòè íà ï³äñòàâ³ óõâàëè 
ñë³ä÷îãî ñóää³ äî æèòëà ÷è ³íøîãî âîëîä³ííÿ îñîáè, àáî çàëèøèòèñÿ íà 
ì³ñö³ ïðîâåäåííÿ îáøóêó òà ïðîäîâæèòè ñë³ä÷ó ä³þ âñóïåðå÷ òâåðäæåííÿì 
çàõèñíèêà âëàñíèêà àáî êîðèñòóâà÷à æèòëà àáî ³íøîãî âîëîä³ííÿ.

Àïåëþþ÷è äî âèùåâêàçàíîãî òâåðäæåííÿ, íåîáõ³äíî âêàçàòè ïðî ïîëî-
æåííÿ ÷. 1 ñò. 235 КПК Óêðà¿íè â ÿê³é âêàçàíî ïðî òå, ùî óõâàëà ñë³ä÷îãî 
ñóää³ ïðî äîçâ³ë íà îáøóê æèòëà ÷è ³íøîãî âîëîä³ííÿ îñîáè ç ï³äñòàâ, 
çàçíà÷åíèõ ó êëîïîòàíí³ ïðîêóðîðà, ñë³ä÷îãî, íàäàє ïðàâî ïðîíèêíóòè äî 
æèòëà ÷è ³íøîãî âîëîä³ííÿ îñîáè ëèøå îäèí ðàç [1]. 

Дîö³ëüíî âêàçàòè ïîçèö³þ Шâèäêîâî¿ Î.В., ÿêà çàçíà÷àє, ùî ÷èííèé 
КПК Óêðà¿íè äîçâîëèâ ïðîíèêàòè äî æèòëà ÷è ³íøîãî âîëîä³ííÿ îñîáè íà 
ï³äñòàâ³ îäí³є¿ óõâàëè ñë³ä÷îãî ñóää³ ëèøå îäèí ðàç; à çàëèøèâøè ì³ñöå 
îáøóêó íà ÷àñ ïåðåðâè, ñë³ä÷èé, â³äïîâ³äíî äî ÷. 1 ñò. 233 КПК Óêðà¿íè, 
äëÿ ïðîäîâæåííÿ îáøóêó ìàє ïðàâî íàñòóïíîãî äíÿ ïðîíèêíóòè äî æèòëà 
÷è ³íøîãî âîëîä³ííÿ îñîáè ëèøå çà äîáðîâ³ëüíîþ çãîäîþ ¿õ âîëîä³ëüöÿ [9].

В äàíîìó âèïàäêó äîáðîâ³ëüíà çãîäà íà ïðîâåäåííÿ îáøóêó ïîâèííà 
â³äáèðàòèñÿ â ïèñüìîâ³é ôîðì³, îäíàê, âèõîäÿ÷è ³ç ïðàâîçàñòîñîâíî¿ ïðàê-
òèêè, íàäàííÿ äîáðîâ³ëüíî¿ çãîäè äëÿ ïðîâåäåííÿ îáøóêó æèòëà ÷è ³íøîãî 
âîëîä³ííÿ є ñêîð³øå âèêëþ÷åííÿì ³ç ïðàêòèêè, í³æ ïðàâèëîì.

Îñíîâíîþ îñîáëèâ³ñòþ ïðîâåäåííÿ îáøóêó є ¿¿ áåçïåðåðâí³ñòü, îäíàê 
íàÿâí³ âèïàäêè âèêëþ÷åíü ³ç ïðàâèëà, êîëè îá’єêò íà ÿêîìó ïðîâîäèòüñÿ 
îáøóê є äîñèòü çíà÷íèì, íàïðèêëàä áóä³âëÿ á³çíåñ-öåíòðó, àáî ñêëàä çáåð³-
ãàííÿ ïåâíî¿ ïðîäóêö³¿, â äàíîìó âèïàäêó, âèõîäÿ÷è ³ç ïðàâîçàñòîñîâíî¿ ïðàê-
òèêè, íàÿâí³ âèêëþ÷åííÿ, à ñàìå: ïðàâîîõîðîíö³ ôàêòè÷íî ïðèçóïèíÿþòü 
ïðîâåäåííÿ îáøóêó ç ìåòîþ â³äïî÷èíêó, îäíàê â³äåîçàïèñ ïðîäîâæóєòüñÿ. 

Î.В. Кàïë³íà âïåâíåíà, ÿêùî íåîáõ³äíî ïðîâåñòè òðèâàëèé îáøóê, ñë³ä-
÷ó ãðóïó ñòâîðèòè íåìîæëèâî, òî ïåðåðâè ó ïåðåá³ãó ïðîâåäåííÿ ñë³ä÷î¿ 
ä³¿ ìîæëèâ³. Вîíè íå ïîâèíí³ ñòàòè ïðàâèëîì ïðîâåäåííÿ îáøóê³â, à ìàþòü 
áóòè âèêëèêàí³ íåîáõ³äí³ñòþ; ïîñë³äîâíî ô³êñóþ÷è ñâî¿ ä³¿ ï³ä ÷àñ îáøó-
êó, ñë³ä÷èé ïîâèíåí âêàçóâàòè íà îãîëîøåííÿ ïåðåðâè ó ïåðåá³ãó ñë³ä÷î¿ 
ä³¿ ó çâ’ÿçêó ç íàñòàííÿì í³÷íîãî ÷àñó (íåîáõ³äí³ñòþ â³äïî÷èíêó òîùî) ³ç 
çàçíà÷åííÿì òî÷íîãî ÷àñó. Кð³ì òîãî, ñë³ä÷èé ïîâèíåí îãîëîøóâàòè îñî-
áàì, ÿê³ áåðóòü ó÷àñòü ó ïðîâåäåíí³ ñë³ä÷î¿ ä³¿, àáî ïðèñóòí³ì, ùî ñë³ä÷à 
ä³ÿ íå çàê³í÷åíà, îãîëîøóєòüñÿ ëèøå ïåðåðâà [10].

Вèùåâêàçàí³ ôàêòè÷í³ ïåðåðâè â ïðîâåäåíí³ îáøóêó КПК Óêðà¿íè íå 
çàáîðîíåí³, à ç öüîãî âèïëèâàє, ùî âèêîíàâåöü óõâàëè ñë³ä÷îãî ñóää³ (ñë³ä-
÷èé, ïðîêóðîð), ÿêà íàäàє ïðàâî ïðîâîäèòè îáøóê ìàє ïðàâî ïîâ³äîìëÿòè 
ïðî íåîáõ³äí³ñòü ðîáèòè ïåðåðâó ñë³ä÷î¿ ä³¿.

Пîâåðòàþ÷èñü äî ðîçãëÿäó ñèòóàö³¿ ç ïîâ³äîìëåííÿì ïðî ïîâ³òðÿíó 
òðèâîãó ï³ä ÷àñ ïðîâåäåííÿ îáøóêó, ââàæàєìî çà íåîáõ³äíå äîïîâíèòè 
ïîëîæåííÿ ñò. 236 КПК Óêðà¿íè ïóíêòîì № 11 òà âêàçàòè íàñòóïíå: 
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«Ó÷àñíèêè ïðîâåäåííÿ îáøóêó, à ñàìå: âëàñíèê àáî êîðèñòóâà÷ æèòëà àáî 
³íøîãî âîëîä³ííÿ, éîãî çàõèñíèê, ïîíÿò³ òîùî ìàþòü ïðàâî â äîáðîâ³ëü-
íîìó ïîðÿäêó ïîêèíóòè ì³ñöå ïðîâåäåííÿ îáøóêó, çà óìîâè ïîâ³äîìëåííÿ 
ïðî ïîâ³òðÿíó òðèâîãó ç îô³ö³éíèõ äæåðåë îïîâ³ùåííÿ îðãàí³â äåðæàâíî¿ 
âëàäè Óêðà¿íè áåç îáîâ’ÿçêó, ïðè çàâåðøåíí³ îáøóêó, ñòàâèòè ï³äïèñè 
ïðè îçíàéîìëåíí³ ç ïðîòîêîëîì ïðîâåäåííÿ òàêîãî îáøóêó». 

В ïîäàëüøîìó ñë³ä÷à ä³ÿ ïîâèííà ³ äàë³ ô³êñóâàòèñÿ çà äîïîìîãîþ áåç-
ïåðåðâíîãî â³äåîçàïèñó ³ç çàçíà÷åííÿì â ïðîòîêîë³ îáøóêó òî÷íîãî ÷àñó 
òà ïðè÷èíè íà ï³äñòàâ³ ÿêî¿ âèùåâêàçàí³ ó÷àñíèêè â äîáðîâ³ëüíîìó ïîðÿä-
êó ïîêèíóëè ì³ñöå ïðîâåäåííÿ îáøóêó.

Àðãóìåíòóþ÷è ïîçèö³þ ùîäî íåîáõ³äíîñò³ ïðîäîâæåííÿ ïðîâåäåííÿ 
îáøóêó íåîáõ³äíî âêàçàòè, ùî çà óìîâè ïðèçóïèíåííÿ ïðîâåäåííÿ îáøóêó 
òà ïîäàëüøîãî ïðÿìóâàííÿ ³ ïåðåáóâàííÿ â óêðèòò³, ñë³ä÷èé îðãàíó äîñó-
äîâîãî ðîçñë³äóâàííÿ, ïðîöåñóàëüíèé êåð³âíèê, îïåðóïîâíîâàæåíèìè ïðà-
âîîõîðîííîãî îðãàíó òà ³íøèìè ó÷àñíèêàìè ñë³ä÷î¿ ä³¿ íå çìîæóòü äðóãèé 
ðàç â çàêîííèé ñïîñ³á ïðîíèêíóòè äî æèòëà ÷è ³íøîãî âîëîä³ííÿ íà ï³ä-
ñòàâ³ óõâàëè ñë³ä÷îãî ñóää³.

Îêð³ì öüîãî, є âèñîêà â³ðîã³äí³ñòü çíèùåííÿ àáî ïîøêîäæåííÿ äîêà-
çîâî¿ áàçè, ÿêà ìàє þðèäè÷íå çíà÷åííÿ äëÿ âñòàíîâëåííÿ îá’єêòèâíî¿ 
³ñòèíè â êðèì³íàëüíîìó ïðîâàäæåíí³, ùî, ôàêòè÷íî, áóäå ðîçö³íþâàòèñÿ 
ÿê ïîìèëêà ñë³ä÷îãî îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ, ÿêèé, äîáðîñîâ³ñ-
íî âèêîíóþ÷è òà ðåàë³çîâóþ÷è ïîëîæåííÿ íàö³îíàëüíîãî çàêîíîäàâñòâà, 
ñïðè÷èíèâ íàñòàííÿ íåãàòèâíèõ ïðîöåñóàëüíèõ íàñë³äê³â ³ íåìîæëèâ³ñòü 
äîêóìåíòóâàííÿ îáñòàâèí êðèì³íàëüíîãî ïðàâîïîðóøåííÿ òà/àáî îñîáè, 
ÿêà ïðè÷åòíà äî â÷èíåííÿ îñòàííüîãî.

Вèùåâêàçàíà íîðìà ïîâèííà çàáåçïå÷èòè âðàõóâàííÿ ³íòåðåñ³â îáîõ ñòî-
ð³í êðèì³íàëüíîãî ïðîâàäæåííÿ.

Висновки. Îáøóê – öå ñë³ä÷à (ðîçøóêîâà) ä³ÿ, ÿêà ìàє ñïåöèô³÷íó 
ìåòó òà çàâäàííÿ ùîäî â³äøóêóâàííÿ îá’єêò³â, ÿê³ ìàþòü þðèäè÷íå çíà-
÷åííÿ äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ. Àäàïòàö³ÿ òà óäîñêîíàëåííÿ íîð-
ìàòèâíî-ïðàâîâî¿ áàçè äî óìîâ âîєííîãî ñòàíó â Óêðà¿í³ є àðõ³âàæëèâèì 
³ ïîâèííî â³äïîâ³äàòè âèêëèêàì ñüîãîäåííÿ òà ïîâèííî íàäàâàòè á³ëüø 
ðîçøèðåí³ «þðèäè÷í³ îïö³¿» äëÿ ñèëîâîãî áëîêó Óêðà¿íè äî ÿêîãî âõîäèòü 
îðãàí äîñóäîâîãî ðîçñë³äóâàííÿ Дåðæàâíîãî áþðî ðîçñë³äóâàíü, Íàö³î-
íàëüíî¿ ïîë³ö³¿ Óêðà¿íè, Íàö³îíàëüíîãî àíòèêîðóïö³éíîãî áþðî Óêðà¿íè, 
Сëóæáè áåçïåêè Óêðà¿íè.

Вíåñåííÿ â³äïîâ³äíèõ çì³í òà äîïîâíåíü äî ÷èííîãî КПК Óêðà¿íè â êîí-
òåêñò³ ïðîâåäåííÿ îáøóêó çàáåçïå÷èòü íåìîæëèâ³ñòü ùîäî çëîâæèâàííÿ 
ïðàâîì ³íøèìè ó÷àñíèêàìè êðèì³íàëüíîãî ïðîâàäæåííÿ.
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Сòàòòÿ.
В³éñüêîâà àãðåñ³ÿ â Óêðà¿í³ ñïðè÷èíèëà íåîáõ³äí³ñòü àäàïòàö³¿ íàö³îíàëüíîãî çàêîíîäàâ-

ñòâà äî îá’єêòèâíî íàÿâíèõ âèêëèê³â.
Çàêîíîäàâöåì áóëî âíåñåíî çì³íè òà äîïîâíåííÿ äî ïîëîæåíü ñò. 615 КПК Óêðà¿íè, 

ÿê³ çíà÷íèì ÷èíîì ðîçøèðþþòü ïîâíîâàæåííÿ ïðîêóðîðà - ïðîöåñóàëüíîãî êåð³âíèêà òà 
êåð³âíèêà òåðèòîð³àëüíîãî îðãàíó ïðîêóðàòóðè, ÷èì, ôàêòè÷íî, â³äáóâàєòüñÿ äåëåãóâàííÿ 
ïîâíîâàæåíü â³ä ñë³ä÷îãî ñóää³, âíåñåíî çì³íè äî ³íñòèòóòó çàòðèìàííÿ îñîáè, ÿêà ï³äîçðþ-
єòüñÿ ó â÷èíåíí³ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ. 

Îêðåìî çàêîíîäàâöåì ïåðåäáà÷åíî âíåñåííÿ çì³í òà äîïîâíåíü äî ïðîâåäåííÿ îãëÿäó 
ì³ñöÿ ïîä³¿, äîïèòó, ïðîâåäåííÿ îáøóêó. ï³ä ïîíÿòòÿì «îáøóê» ñë³ä ðîçóì³òè ïåðåäáà÷åíó 
çàêîíîäàâñòâîì ìîæëèâ³ñòü, ó âñòàíîâëåíîìó çàêîíîì ïîðÿäêó, íåçàëåæíî â³ä âîë³ âëàñíè-
êà ÷è êîðèñòóâà÷à ïðîíèêíóòè äî æèòëà àáî ³íøîãî âîëîä³ííÿ îñîáè, ç ìåòîþ â³äøóêóâàí-
íÿ òà äîêóìåíòóâàííÿ äîêàçîâî¿ áàçè, ÿêà ìàє þðèäè÷íå çíà÷åííÿ äëÿ âñòàíîâëåííÿ îá’єê-
òèâíî¿ ³ñòèíè â êðèì³íàëüíîìó ïðîâàäæåíí³, à òàêîæ äëÿ âñòàíîâëåííÿ ì³ñöåçíàõîäæåííÿ 
òà ïîäàëüøîãî çàòðèìàííÿ îñîáè, ÿêà ïåðåõîâóєòüñÿ â³ä îðãàí³â äîñóäîâîãî ðîçñë³äóâàííÿ. 

Îäíàê, çàêîíîäàâöåì íå ïåðåäáà÷åíî îñîáëèâîñò³ ïðîâåäåííÿ îáøóêó çà óìîâè ïîâ³äîì-
ëåííÿ ó çàñîáàõ ìàñîâî¿ ³íôîðìàö³¿ ïðî ïîâ³òðÿíó òðèâîãó, ùî ñïðè÷èíÿє íåîäíîçíà÷í³ñòü 
òëóìà÷åííÿ êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà ³ çëîâæèâàííÿ ïðàâîì ç³ ñòîðîíè 
çàõèñíèêà îñîáè ó ÿêî¿ ïðîâîäèòüñÿ îáøóê, ùî, ôàêòè÷íî, áóäå ðîçö³íþâàòèñÿ ÿê ïîìèëêà 
ñë³ä÷îãî îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ, ÿêèé, äîáðîñîâ³ñíî âèêîíóþ÷è òà ðåàë³çîâóþ÷è 
ïîëîæåííÿ íàö³îíàëüíîãî çàêîíîäàâñòâà, ñïðè÷èíèâ íàñòàííÿ íåãàòèâíèõ ïðîöåñóàëüíèõ 
íàñë³äê³â ³ íåìîæëèâ³ñòü äîêóìåíòóâàííÿ îáñòàâèí êðèì³íàëüíîãî ïðàâîïîðóøåííÿ òà/àáî 
îñîáè, ÿêà ïðè÷åòíà äî â÷èíåííÿ îñòàííüîãî. Ç ìåòîþ çìåíøåííÿ â³ðîã³äíîñò³ äîïóùåííÿ 
ïîìèëîê ñë³ä÷èì àâòîðîì ñòàòò³ ïðîïîíóєòüñÿ âíåñòè äîïîâíåííÿ äî ñò. 236 КПК Óêðà¿íè 
³ âèðàçèòè âèùåâêàçàí³ äîïîâíåííÿ ïóíêòîì 11 íàñòóïíîãî çì³ñòó: «Ó÷àñíèêè ïðîâåäåííÿ 
îáøóêó, à ñàìå: âëàñíèê àáî êîðèñòóâà÷ æèòëà àáî ³íøîãî âîëîä³ííÿ, éîãî çàõèñíèê, ïîíÿ-
ò³ òîùî ìàþòü ïðàâî â äîáðîâ³ëüíîìó ïîðÿäêó ïîêèíóòè ì³ñöå ïðîâåäåííÿ îáøóêó, çà óìî-
âè ïîâ³äîìëåííÿ ïðî ïîâ³òðÿíó òðèâîãó ç îô³ö³éíèõ äæåðåë îïîâ³ùåííÿ îðãàí³â äåðæàâíî¿ 
âëàäè Óêðà¿íè áåç îáîâ’ÿçêó, ïðè çàâåðøåíí³ îáøóêó, ñòàâèòè ï³äïèñè ïðè îçíàéîìëåíí³ 
ç ïðîòîêîëîì ïðîâåäåííÿ òàêîãî îáøóêó». 

Дàíà íîðìà ïîâèííà óáåçïå÷èòè îðãàí äîñóäîâîãî ðîçñë³äóâàííÿ â³ä âèïàäê³â óìèñíîãî 
çíèùåííÿ, ÷è ôàëüñèô³êàö³¿ äîêàçîâî¿ áàçè, ÿêà íàÿâíà â æèòë³, àáî ³íøîìó âîëîä³íí³ îñîáè.

Ключові слова: ïîìèëêà ñë³ä÷îãî, îðãàí äîñóäîâîãî ðîçñë³äóâàííÿ, ïðîêóðîð, êðèì³-
íàëüíå ïðîâàäæåííÿ, âîєííèé ñòàí, ïîâ³äîìëåííÿ ïðî ïîâ³òðÿíó òðèâîãó.
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Summary
Koloda A. A. Errors of the investigator during the search in the conditions of martial 

law. – Article.
Military aggression in Ukraine caused the need to adapt national legislation to the 

objectively existing challenges.
The legislator made changes and additions to the provisions of Art. 615 of the Criminal 

Procedure Code of Ukraine, which significantly expand the powers of the prosecutor - procedural 
manager and the head of the territorial body of the prosecutor's office, which, in fact, is the 
delegation of powers from the investigating judge, changes have been made to the institution 
of detention of a person suspected of committing a criminal offense.

Separately, the legislator provides for the introduction of changes and additions to the 
inspection of the scene of the incident, interrogation, and search. the concept of "search" 
should be understood as the possibility provided for by law, in accordance with the procedure 
established by law, regardless of the owner's or user's will, to enter the home or other property 
of a person, with the aim of searching for and documenting the evidence base, which has 
legal significance for establishing the objective truth in a criminal case proceedings, as well 
as to establish the location and subsequent detention of a person who is hiding from pre-trial 
investigation authorities.

However, the legislator does not provide for the specifics of conducting a search under the 
condition of notification in the mass media about an air alert, which causes ambiguity in the 
interpretation of criminal procedural legislation and abuse of rights on the part of the defender 
of the person who is being searched, which, in fact, will be considered as a mistake of the 
investigative body of the pre-trial investigation , which, in good faith fulfilling and implementing 
the provisions of national legislation, caused the occurrence of negative procedural consequences 
and the impossibility of documenting the circumstances of the criminal offense and/or the 
person involved in the commission of the latter. In order to reduce the likelihood of making 
mistakes, the investigative author of the article suggests making additions to Art. 236 of the 
Criminal Procedure Code of Ukraine and express the above-mentioned additions by paragraph 
11 of the following content: «Participants of the search, namely: the owner or user of housing 
or other property, his defender, witnesses, etc., have the right to voluntarily leave the place 
of the search, provided that an air alarm is reported from official sources of notification of the 
state authorities of Ukraine without the obligation, at the end of the search, to put signatures 
when familiarizing with the protocol of such a search». 

This norm should protect the body of pre-trial investigation from cases of intentional 
destruction or falsification of the evidence base, which is available in the home or other 
property of a person.

Key words: investigator's mistake, pre-trial investigation body, prosecutor, criminal 
proceedings, martial law, air alert notification.
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ПРИНЦИП СТАБІЛЬНОСТІ ПОДАТКОВОГО ЗАКОНОДАВСТВА  
У СУДОВІЙ ПРАКТИЦІ ВЕРХОВНОГО СУДУ  
ПРИ ВИРІШЕННІ ПОДАТКОВИХ СПОРІВ

Постановка проблеми та її актуальність. Пðèíöèïè ïðàâà ÿê îá’єêò 
íàóêîâîãî äîñë³äæåííÿ ÿâëÿþòü ñîáîþ êëþ÷îâå, òåîðåòè÷íî çíà÷óùå ïèòàí-
íÿ, íåçâàæàþ÷è íà òå, ùî ïðîáëåìà âèçíà÷åííÿ ïðèíöèï³â ïðàâà íå íîâà äëÿ 
íàóêè. Цÿ ïðîáëåìà äîñë³äæóâàëàñü ó ð³çí³ ïåð³îäè ÷àñó ÿê ó òåîð³¿ ïðàâà, òàê 
³ â ãàëóçåâèõ íàóêàõ. Пðèíöèïè ÿê ãàëóç³ ïðàâà, òàê ³ ãàëóç³ çàêîíîäàâñòâà 
ôîðìóþòüñÿ íå ³çîëüîâàíî, à ï³ä âïëèâîì çàãàëüíèõ ïðèíöèï³â óñ³є¿ ïðàâîâî¿ 
ñèñòåìè äåðæàâè. Пðè âèâ÷åíí³ ïðèíöèï³â ïîäàòêîâîãî çàêîíîäàâñòâà, ñòàє 
çðîçóì³ëî, ùî ¿ì âëàñòèâ³ âñ³ îñíîâí³ îçíàêè òà õàðàêòåðèñòèêè á³ëüø çàãàëü-
íîãî ïîíÿòòÿ – ïðèíöèï³â ïðàâà. Îäíàê, ïðè ¿õ äîñë³äæåíí³ íåîáõ³äíî, ïåðø 
çà âñå, âðàõîâóâàòè êîíêðåòí³ îñîáëèâîñò³ ïðîöåñó ñòàíîâëåííÿ ³ ðîçâèòêó 
ïîäàòêîâîãî çàêîíîäàâñòâà â íåçàëåæí³é Óêðà¿í³, à òàêèé ïðîöåñ áóâ äîñèòü 
ñêëàäíèì, ñóïåðå÷ëèâèì ³ áàãàòî â ÷îìó íåïîñë³äîâíèì, ñêëàäíèé є ³ òàêèé 
ïðîöåñ â óìîâàõ â³éíè, ÿêó ðîçâ’ÿçàëà ðîñ³ÿ ïðîòè ìèðíîãî íàñåëåííÿ Óêðà-
¿íè. Вðàõîâóþ÷è òå, ùî ïîäàòêîâå çàêîíîäàâñòâî ïîâèííî çä³éñíþâàòèñÿ íà 
îñíîâ³ ïåâíèõ ïðèíöèï³â – îñíîâíèõ, âèõ³äíèõ ïîëîæåíü, äîäåðæàííÿ ÿêèõ 
çàáåçïå÷óє óçãîäæåí³ñòü ó ä³ÿõ ñóá’єêò³â ïîäàòêîâèõ ïðàâîâ³äíîñèí, òàê³ ïðèí-
öèïè ìàþòü âèõîäèòè ³ç êîíñòèòóö³éíèõ ïîëîæåíü ïðî ïðàâà ëþäèíè òà ãðî-
ìàäÿíèíà, âèñòóïàþ÷è ó ðîë³ ãàðàíò³â ¿õ äîòðèìàííÿ, ïðèíöèï³â ðèíêîâèõ 
åêîíîì³÷íèõ â³äíîñèí, äåðæàâíî¿ ö³ë³ñíîñò³, ðîçìåæóâàííÿ ïîâíîâàæåíü ì³æ 
îðãàíàìè äåðæàâíî¿ âëàäè. Сåðåä óñ³õ ïðèíöèï³â âàæëèâèì ïîñòàє ïèòàííÿ 
çàáåçïå÷åííÿ ïðèíöèïó ñòàá³ëüíîñò³ ïîäàòêîâîãî çàêîíîäàâñòâà òà ïîçèö³ÿ 
Вåðõîâíîãî Сóäó ùîäî äîòðèìàííÿ òàêîãî ïðèíöèïó ó ñôåð³ îïîäàòêóâàííÿ. 
Àêòóàëüí³ñòü äîñë³äæóâàíîãî ïèòàííÿ îñîáëèâî çðîñòàє â óìîâàõ çì³í, ùî 
â³äáóâàþòüñÿ ÿê â Óêðà¿í³, òàê ³ ó ñâ³ò³, ÿê³ âèêëèêàí³ ñó÷àñíèìè ïðîöåñàìè.

Ступінь наукової розробки теми. Тåîðåòè÷í³ çàñàäè äîñë³äæåííÿ äàíî-
ãî ïèòàííÿ ґðóíòóþòüñÿ íà äîñë³äæåííÿõ óêðà¿íñüêèõ â÷åíèõ: Вîðîíîâî¿ Л.К., 
Гîëîâàíü Т.Г., Гðåöè Я.В., Дìèòðèê Î.Î., Кàñüÿíåíêî Л.М., Кîòåíêà À.М., 
Кó÷åðÿâåíêà М.П., Лàòêîâñüêî¿ Т.À., Чåðíàä÷óê Т.Î. òà ³í. 

Метою статті є äîñë³äæåííÿ ïðèíöèïó ñòàá³ëüíîñò³ ïîäàòêîâîãî çàêîíî-
äàâñòâà òà ñóäîâà ïðàêòèêà Вåðõîâíîãî Сóäó ùîäî éîãî äîòðèìàííÿ. 
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Виклад основного матеріалу. Îäíèì ³ç ôóíäàìåíòàëüíèõ ïîíÿòü, ùî 
âèêîðèñòîâóþòüñÿ ïðàâîâîþ íàóêîþ, є ïîíÿòòÿ ïðèíöèï³â ïðàâà. Цüîìó 
ïîíÿòòþ, ïîðÿä ç ïîíÿòòÿì ïðàâîâî¿ íîðìè, äîâîë³ ÷àñòî ïðèä³ëÿєòüñÿ óâà-
ãà â÷åíèõ ïðè çä³éñíåíí³ äîñë³äæåíü. В÷åí³ çàçíà÷àþòü, ùî íå äèâëÿ÷èñü 
íà òå, ùî äîñë³äæåííþ ïðèíöèïàì ïðàâà â þðèäè÷í³é íàóö³ ïðèä³ëåíî 
äîñòàòíüî óâàãè, îäíàê îäíîçíà÷íèõ ïîãëÿä³â íà öþ ïðàâîâó êàòåãîð³þ ùå 
íå ñôîðìîâàíî [1, ñ. 140–142]. Сë³ä â³äì³òèòè, ùî â³äñóòí³ñòü íàëåæíîãî 
ìåòîäîëîã³÷íîãî îñìèñëåííÿ ïðèíöèï³â ïðàâà íåãàòèâíî ïîçíà÷àєòüñÿ ³ íà 
ñóäîâ³é ïðàêòèö³. 

Ó òåîð³¿ ô³íàíñîâîãî ïðàâà òåæ íåìàє єäèíî¿ êîíöåïö³¿ ïðèíöèï³â ïîäàò-
êîâîãî ïðàâà. Р³çíîìàí³òí³ñòü äóìîê â÷åíèõ-þðèñò³â ùîäî ïîíÿòòÿ ïðèíöè-
ï³â ïîäàòêîâîãî ïðàâà є çàêîíîì³ðíèì ÿâèùåì, òàê ÿê éîãî êîð³ííÿ ñÿãàє 
â òåîð³þ ïðàâà. І ñïðàâä³, ïðèíöèïè ïîäàòêîâîãî ïðàâà âèêëèêàþòü æèâèé 
³íòåðåñ ñåðåä ïðåäñòàâíèê³â þðèäè÷íî¿ íàóêè. В³äñóòí³ñòü єäèíî¿ ïîçè-
ö³¿ íà âèçíà÷åííÿ ïîíÿòòÿ òà ñóòíîñò³, à òàêîæ âèä³â ñèñòåìè ïðèíöèï³â 
ïîäàòêîâîãî ïðàâà òà ¿õ ðîëü ó îïîäàòêóâàíí³ ïðèçâîäèòü äî âèíèêíåííÿ 
ñóïåðå÷ëèâèõ ïðàêòè÷íèõ ñèòóàö³é. Çàóâàæèìî, ùî áóäü-ÿêèé ñï³ð ó ñôåð³ 
îïîäàòêóâàííÿ ïîâ’ÿçàíèé ç ïîðóøåííÿì òîãî ÷è ³íøîãî ïðèíöèïó ïîäàò-
êîâîãî ïðàâà, òîìó ÷³òê³ñòü ³ ÿñí³ñòü âèçíà÷åííÿ ïðèíöèï³â ïîäàòêîâîãî 
ïðàâà ìàє ÿê òåîðåòè÷íó, òàê ³ ïðàêòè÷íó ñïðÿìîâàí³ñòü.

Çàãàëüíîâ³äîìî, ùî ïîäàòêè є îäí³єþ ç íàéäàâí³øèõ åêîíîì³÷íèõ òà 
ïðàâîâèõ êàòåãîð³é, ùî âèçíà÷àþòü âçàєìîâ³äíîñèíè äåðæàâè òà ïëàòíèê³â 
ïîäàòê³â. Б³ëüø òîãî, âîíè є äèíàì³÷íîþ ñèñòåìîþ, ùî ðîçâèâàєòüñÿ ó âçà-
єìîä³¿ ç åêîíîì³÷íèìè òà ïîë³òè÷íèìè ïðîöåñàìè.

Îïîäàòêóâàííÿ ïðîéøëî òðèâàëèé ðîçâèòîê øëÿõó ïåðåòâîðåííÿ íà 
ñèñòåìó, ùî âêëþ÷àє ïîäàòêîâå ïðàâî, ïåâíèé íàá³ð ïîäàòê³â ³ ïîäàòêîâ³ 
îðãàíè, ÿê³ çä³éñíþþòü â³ä ³ìåí³ äåðæàâè ïðèìóñ. Пðèíöèïè ïîäàòêîâîãî 
ïðàâà öå ïðåäñòàâëåíà ó ïîäàòêîâîìó çàêîíîäàâñòâ³ ñóêóïí³ñòü åêîíîì³÷-
íèõ, ïîë³òè÷íèõ òà ³íøèõ âèìîã, ùî â³äïîâ³äàþòü ïîáóäîâ³ òà ôóíêö³îíó-
âàííþ ïîäàòêîâî¿ ñèñòåìè òà ñïðàâåäëèâîìó îïîäàòêóâàííþ. Пðèíöèïè 
ïîäàòêîâîãî çàêîíîäàâñòâà – öå çàêð³ïëåí³ ó Пîäàòêîâîìó êîäåêñ³ Óêðà¿íè 
ïðèíöèïè ïîäàòêîâîãî ïðàâà, ÿê³ çàñíîâàí³ íà êîíñòèòóö³éíèõ ö³ííîñòÿõ 
äåðæàâè. Сë³ä ïðèєäíàòèñÿ äî äóìêè àâòîð³â, ÿê³ ââàæàþòü, ùî çì³ñò ïðèí-
öèï³â ïðàâà íå є äîâ³ëüíèì, à çóìîâëåíèé ïîòðåáàìè òà çàêîíîì³ðíîñòÿìè 
ó ñóñï³ëüíîìó ðîçâèòêó.

В³äì³òèìî, ùî ïðèíöèïè ïîäàòêîâîãî çàêîíîäàâñòâà є çàãàëüíèìè âèìî-
ãàìè íàóêè, ÿêèì ïîâèííà çàäîâîëüíÿòè ïðàâèëüíî ïîáóäîâàíà ïîäàòêîâà 
ñèñòåìà òà îêðåì³ âèäè ïîäàòê³â. Рàçîì ³ç òèì, ïðèíöèïè ïîäàòêîâîãî çàêî-
íîäàâñòâà íå ñòâîðþþòü çàêðèòîãî ïåðåë³êó, ÿê ïðàâèëî, ¿ì âëàñòèâà ³ñòî-
ðè÷íà ì³íëèâ³ñòü. Ó ïðîöåñ³ ðîçâèòêó äåÿê³ ç íèõ ìîæóòü çíèêàòè, à íà ¿õíє 
ì³ñöå ç’ÿâëÿþòüñÿ ³íø³. Вïåðøå ïðèíöèïè ïîäàòêîâîãî çàêîíîäàâñòâà áóëè 
âèä³ëåí³ òà ñèñòåìàòèçîâàí³ Àäàìîì Сì³òîì â äðóã³é ïîëîâèí³ ХVІІІ ñòîë³ò-
òÿ ³ â ïîäàëüøîìó äîñë³äíèêàìè áóëè ðîçâèíåí³ òà óäîñêîíàëåí³. 

Дîñë³äæóþ÷è ïðèíöèïè ïîäàòêîâîãî çàêîíîäàâñòâà, çàçíà÷èìî ùî 
çàêð³ïëåí³ ó Пîäàòêîâîìó Кîäåêñ³ Óêðà¿íè ïðèíöèïè ôîðìóþòü ðåãóëþ-
âàííÿ â³äíîñèí îïîäàòêóâàííÿ, â³äîáðàæàþ÷è âçàєìîçâ’ÿçîê åëåìåíò³â 
ïîäàòêîâî¿ ñèñòåìè, ÷³òêî çàêð³ïëþþ÷è ¿õ ÿê єäèíå ö³ëå. В³äõ³ä â³ä âèçíà-
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÷åíèõ ïðèíöèï³â ïðèçâîäèòü äî íåïîñë³äîâíîñò³, íåóçãîäæåíîñò³ â ïðîöå-
ñ³ çàêîíîäàâ÷îãî çàáåçïå÷åííÿ ïîäàòêîâèõ ðåôîðì, óñêëàäíþє äîñÿãíåí-
íÿ áàæàíîãî ðåçóëüòàòó ïî óäîñêîíàëåííþ ïîäàòêîâî¿ ñèñòåìè Óêðà¿íè 
[2, ñ. 188]. В÷åí³ ðîçãëÿäàþòü ïðàâîâèé ïðèíöèï ÿê îð³єíòèð íå ò³ëüêè äëÿ 
íîðìîòâîðöÿ, àëå é îñîáè, ùî çä³éñíþє ïðàâîçàñòîñóâàííÿ, òîáòî ó÷àñíè-
êà êîíêðåòíîãî ïðàâîâ³äíîøåííÿ, ðîçóì³þ÷è ï³ä ïðèíöèïîì ïîäàòêîâîãî 
çàêîíîäàâñòâà ôîðìàë³çîâàíèé ïðèíöèï ïîäàòêîâîãî ïðàâà [3, ñ. 46].  

Сòàòòÿ 4 Пîäàòêîâîãî êîäåêñó Óêðà¿íè ðîçêðèâàє çì³ñò ïðèíöè-
ïó ñòàá³ëüíîñò³ ïîäàòêîâîãî çàêîíîäàâñòâà, ÿêèé îð³єíòîâàíèé îðãàíàì 
çàêîíîäàâ÷î¿ âëàäè ³ îðãàíàì ì³ñöåâîãî ñàìîâðÿäóâàííÿ ç ìåòîþ äîòðè-
ìàííÿ ïåâíîãî ïîðÿäêó âíåñåííÿ çì³í äî áóäü-ÿêèõ åëåìåíò³â ïîäàò-
ê³â. Сòàá³ëüí³ñòü, ÿê çàçíà÷åíî â êîäåêñ³, îçíà÷àє, ùî çì³íè äî áóäü-
ÿêèõ åëåìåíò³â ïîäàòê³â òà çáîð³â íå ìîæóòü âíîñèòèñÿ ï³çí³ø ÿê çà 
ø³ñòü ì³ñÿö³â äî ïî÷àòêó íîâîãî áþäæåòíîãî ïåð³îäó, â ÿêîìó áóäóòü 
ä³ÿòè íîâ³ ïðàâèëà òà ñòàâêè [4]. Пîäàòêè òà çáîðè, ¿õ ñòàâêè, à òàêîæ 
ïîäàòêîâ³ ï³ëüãè íå ìîæóòü çì³íþâàòèñÿ ïðîòÿãîì áþäæåòíîãî ðîêó.

Пðèíöèï ñòàá³ëüíîñò³ ïîäàòêîâîãî çàêîíîäàâñòâà є âêðàé âàæëèâèì, 
îñê³ëüêè ñàìå ñòàá³ëüí³ñòü óòâîðþє ôóíäàìåíò, íåîáõ³äíèé äëÿ ðîçðîá-
êè òà çàïðîâàäæåííÿ ÿê³ñíî¿ ïîäàòêîâî¿ ñèñòåìè. Цå êëþ÷îâ³ åòàëîíè, çà 
ÿêèìè íàñåëåííÿ ìàє çìîãó îö³íèòè åôåêòèâí³ñòü ïîäàòêîâî¿ ïîë³òèêè òà 
â³ä÷óòè ï³äòðèìêó äåðæàâè. Сèòóàö³ÿ, êîëè ïîäàòêîâà ñèñòåìà, à ñàìå ¿¿ 
åëåìåíòè (ïîäàòêè, ñòàâêè, áàçè), ÿê³ ïîâèíí³ áóòè íåçì³ííîþ êîíñòàíòîþ, 
çàçíàþòü íåïåðåäáà÷óâàíèõ çì³í, ìîæå âèêëèêàòè îáóðåííÿ ó ïëàòíèê³â 
ïîäàòê³â, ³ öèì ñàìèì îïóñòèòè ð³âåíü äîâ³ðè íàñåëåííÿ äî ïîë³òèêè, ÿêó 
ïðîâàäèòü äåðæàâà. Çâè÷àéíî, óñ³ âèùåïåðåðàõîâàí³ åëåìåíòè íå ìîæóòü 
çàëèøàòèñü ïîñò³éíî íåçì³ííèìè, îñê³ëüêè äîñèòü ÷àñòî öüîãî âèìàãàþòü 
íåâïèíí³ çì³íè ó ñâ³ò³ ó ö³ëîìó. Àëå ÿêðàç ñàìå âñòàíîâëåííÿ êîíêðåòíèõ 
÷àñîâèõ ïðîì³æê³â, ï³ä ÷àñ ÿêèõ òàê³ çì³íè íå ìîæóòü áóòè äîïóùåí³, 
íàäàє âïåâíåí³ñòü íàñåëåííþ ùîäî íåìîæëèâîñò³ âèêîðèñòàííÿ âëàäíîãî 
ñòàíîâèùà äåðæàâíèõ îðãàí³â òà çëîâæèâàííÿ âëàäîþ.

Пðèíöèï ñòàá³ëüíîñò³ ïåðåäáà÷àє ñòàá³ëüí³ñòü íà äâîõ ð³âíÿõ. Пåðøèé 
ð³âåíü îïîñåðåäêîâóє ñòàá³ëüí³ñòü äëÿ ïëàòíèêà, à äðóãèé – äëÿ ïîäàòêîâî-
ãî îðãàíó [5, ñ. 25]. Дîòðèìàííÿ ïðèíöèïó ñòàá³ëüíîñò³ ïîäàòêîâîãî çàêî-
íîäàâñòâà çàáåçïå÷óє ðåàë³çàö³þ ïåâíèõ ïðîöåäóðíèõ âèìîã âèçíà÷åíîñò³ 
çàêîíîäàâñòâà, ÿê íàïðèêëàä, âèìîãè ðîçóìíî¿ ñòàá³ëüíîñò³ ïðàâà.

Çàñëóãîâóє íà óâàãó äóìêà Íîáåë³âñüêîãî ëàóðåàòà Дæ. Сò³ãë³öà, ÿêèé 
îáґðóíòóâàâ îäèí ç ïðèíöèï³â ñïðàâåäëèâî¿ é åôåêòèâíî¿ ïîäàòêîâî¿ ñèñòå-
ìè – ãíó÷ê³ñòü îïîäàòêóâàííÿ, ââàæàþ÷è, ùî ïîäàòêîâ³ â³äíîñèíè – îäí³ 
ç íàéá³ëüø ÷óòëèâèõ äî çì³í åêîíîì³÷íîãî áàçèñó â óñ³é ñèñòåì³ ïðàâî-
â³äíîñèí. Д³éñíî, ïîäàòêîâ³ íîðìè ìàþòü øâèäêî é åôåêòèâíî ðåàãóâàòè 
íà áóäü-ÿê³ çì³íè åêîíîì³÷íîãî æèòòÿ, ùîá, ç îäíîãî áîêó, óñóíóòè ìîæ-
ëèâèé äåñòðóêòèâíèé âïëèâ îïîäàòêóâàííÿ íà åêîíîì³÷íèé ðîçâèòîê êðà-
¿íè, à ç ³íøîãî – íå óïóñòèòè îá’єêòè îïîäàòêîâóâàííÿ, ùî ç’ÿâëÿþòüñÿ 
â íîâèõ ôîðìàõ, ³ç ïîäàòêîâèõ òåíåò äåðæàâè. Îäíàê ãíó÷ê³ñòü àáî äèíà-
ì³÷í³ñòü îïîäàòêóâàííÿ ìàє ñåíñ âèêëþ÷íî â ä³àëåêòè÷íîìó âçàєìîçâ’ÿçêó 
ç éîãî ñòàá³ëüí³ñòþ. Íà äóìêó â÷åíèõ, çàêîíîäàâåöü ïîâèíåí çíàéòè çîëî-
òó ñåðåäèíó ì³æ ÷àñòîòîþ çì³íè çàêîíó ³ âèçíà÷åí³ñòþ ïîäàòêîâèõ íîðì 
äëÿ ïëàòíèê³â ïîäàòê³â [6; 7]. 
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Пðîòå, ÿê ïîêàçóє ñóäîâà ïðàêòèêà çàçíà÷åíèé ïðîÿâ ïðèíöèïó ñòà-
á³ëüíîñò³ ïîäàòêîâîãî çàêîíîäàâñòâà ïîðîäæóє ñïîðè ³ ñïîíóêàє ïëàòíèê³â 
ïîäàòê³â çâåðòàòèñü çà çàõèñòîì ñâî¿õ ïðàâ òà çàêîííèõ ³íòåðåñ³â äî ñóäó.

Рîçãëÿäàþ÷è ïîçèö³þ Вåðõîâíîãî Сóäó ùîäî äîòðèìàííÿ ïðèíöèïó ñòà-
á³ëüíîñò³ ó ñôåð³ îïîäàòêóâàííÿ, ñë³ä â³äì³òèòè, ùî ñóäîâà ïàëàòà ç ðîç-
ãëÿäó ñïðàâ ùîäî ïîäàòê³â, çáîð³â òà ³íøèõ îáîâ’ÿçêîâèõ ïëàòåæ³â Кàñà-
ö³éíîãî àäì³í³ñòðàòèâíîãî ñóäó ó ñêëàä³ Вåðõîâíîãî Сóäó â ïîñòàíîâ³ â³ä 
19 êâ³òíÿ 2022 ðîêó ó ñïðàâ³ № 816/687/16 [8] ñôîðìóëþâàëà âèñíîâîê, 
ùî îö³íêà çì³í ó ïðàâîâîìó ðåæèì³ îïîäàòêóâàííÿ íà ¿¿ â³äïîâ³äí³ñòü ïðà-
âîâ³é âèçíà÷åíîñò³ ìàє â³äáóâàòèñÿ:

- íà ï³äñòàâ³ ïîð³âíþâàííÿ òà îö³íþâàííÿ îáñòàâèí, âíàñë³äîê ÿêèõ ä³ÿâ 
çàêîíîäàâåöü, óõâàëþþ÷è ð³øåííÿ ïðî çì³íó ñòàâîê ïîäàòêó (çáîðó);

- ³ç âðàõóâàííÿì òîãî, ÷è є öåé çàõ³ä ïîñò³éíèì àáî òèì÷àñîâèì.
Сï³ð, ùî ðîçãëÿäàâñÿ ñóäîâèì îðãàíîì, âèíèê ÷åðåç äîíàðàõóâàííÿ 

êîíòðîëþþ÷èì îðãàíîì (â³äïîâ³äà÷åì) ãàçîíàôòîâ³é êîìïàí³¿ (ïîçèâà÷ó) 
ïîäàòêîâèõ çîáîâ’ÿçàíü òà øòðàôíèõ ñàíêö³é ó ðîçì³ð³ ïîíàä 73 ìëí ãðí 
ç ðåíòíî¿ ïëàòè çà êîðèñòóâàííÿ íàäðàìè äëÿ âèäîáóâàííÿ ïðèðîäíîãî 
ãàçó, ó òîìó ÷èñë³ íàôòîâîãî (ïîïóòíîãî) ãàçó ç ïîêëàä³â, ÿê³ ïîâí³ñòþ àáî 
÷àñòêîâî çàëÿãàþòü íà ãëèáèí³ äî 5 000 ì, çà II êâàðòàë 2015 ðîêó. 

Пîçèâà÷ âêàçàâ íà òå, ùî êîíòðîëþþ÷èé îðãàí, çàñòîñóâàâøè ñòàâ-
êó ðåíòíî¿ ïëàòè, ÿêà áóëà çàïðîâàäæåíà (çá³ëüøåíà) çàêîíîì, ïðèéíÿ-
òèì ìåíøå í³æ çà ø³ñòü ì³ñÿö³â äî ïî÷àòêó íîâîãî áþäæåòíîãî ðîêó 
(2015 ðîêó), ïîðóøèâ ïðèíöèï ñòàá³ëüíîñò³ â îïîäàòêóâàíí³, çàêð³ïëåíèé 
íîðìîþ ï³äïóíêòó 4.1.9 ï. 4.1 ñò. 4 Пîäàòêîâîãî êîäåêñó Óêðà¿íè.

В³äïîâ³äà÷ çàïåðå÷óâàâ ïðîòè ïîçîâó, ïîñèëàþ÷èñü íà ïðàâîì³ðí³ñòü 
ïîäàòêîâèõ ïîâ³äîìëåíü-ð³øåíü ïðî âèçíà÷åííÿ ïîçèâà÷åâ³ ñóì ãðîøîâèõ 
çîáîâ’ÿçàíü ç ðåíòíî¿ ïëàòè, ïðèéíÿòèõ ó ìåæàõ ïîâíîâàæåíü òà ó ñïîñ³á, 
âèçíà÷åíèé çàêîíîì.

Сóäè ïåðøî¿ òà àïåëÿö³éíî¿ ³íñòàíö³é çàäîâîëüíèëè ïîçîâ, ââàæàþ÷è, 
ùî ïîçèâà÷ ïðàâèëüíî ðîçðàõóâàâ ïîäàòêîâ³ çîáîâ’ÿçàííÿ ç ðåíòíî¿ ïëà-
òè. Îäíàê ñóäîâà ïàëàòà ç ðîçãëÿäó ñïðàâ ùîäî ïîäàòê³â, çáîð³â òà ³íøèõ 
îáîâ’ÿçêîâèõ ïëàòåæ³â Кàñàö³éíîãî àäì³í³ñòðàòèâíîãî ñóäó ó ñêëàä³ Вåð-
õîâíîãî Сóäó çà ðåçóëüòàòàìè êàñàö³éíîãî ïåðåãëÿäó ñïðàâè çà êàñàö³éíîþ 
ñêàðãîþ â³äïîâ³äà÷à ñêàñóâàëà ñóäîâ³ ð³øåííÿ ñóä³â ïîïåðåäí³õ ³íñòàíö³é 
òà â³äìîâèëà â çàäîâîëåíí³ ïîçîâó.

Сóäîâà ïàëàòà âêàçàëà, ùî íîðìè ï³äïóíêòó 4.1.9 ï. 4.1 ñò. 4, ï. 56.21 
ñò. 56 ПК Óêðà¿íè, ñò. 27 БК Óêðà¿íè, ÿê³ çàñòîñóâàëè ñóäè ïåðøî¿ òà 
àïåëÿö³éíî¿ ³íñòàíö³é, çàäîâîëüíÿþ÷è ïîçîâ ï³äïðèєìñòâà, íå ìîæóòü ñàì³ 
ñîáîþ áóòè ï³äñòàâàìè äëÿ íåçàñòîñóâàííÿ ³íøèõ íîðì ПК Óêðà¿íè, â òîìó 
÷èñë³ íîðìè ï. 252.20 ñò. 252 öüîãî Кîäåêñó (äå çàêð³ïëåíî ñòàâêè ðåíòíî¿ 
ïëàòè çà êîðèñòóâàííÿ íàäðàìè äëÿ âèäîáóâàííÿ êîðèñíèõ êîïàëèí), ÿêà 
ä³ÿëà ç 1 ñ³÷íÿ 2015 ðîêó.

Щîäî íàÿâíîñò³ ëåã³òèìíî¿ ìåòè â³äñòóïó Вåðõîâíî¿ Рàäè Óêðà¿íè â³ä 
ïðèíöèïó ñòàá³ëüíîñò³ â îïîäàòêóâàíí³ ïðè ïðèéíÿòò³ Çàêîíó «Пðî âíå-
ñåííÿ çì³í äî Пîäàòêîâîãî êîäåêñó Óêðà¿íè òà äåÿêèõ çàêîíîäàâ÷èõ àêò³â 
Óêðà¿íè ùîäî ïîäàòêîâî¿ ðåôîðìè» № 71-VIII [9], ñóäîâà ïàëàòà âèõîäèëà 
ç òîãî, ùî öåé ïðèíöèï áóâ çàñòîñîâàíèé ó áàëàíñ³ ç ïðèíöèïàìè çàãàëü-
íîñò³ îïîäàòêóâàííÿ, ô³ñêàëüíî¿ äîñòàòíîñò³ òà ñîö³àëüíî¿ ñïðàâåäëèâîñò³.

https://ips.ligazakon.net/document/view/T140071?utm_source=jurliga.ligazakon.net&utm_medium=news&utm_content=jl01
https://ips.ligazakon.net/document/view/T140071?utm_source=jurliga.ligazakon.net&utm_medium=news&utm_content=jl01
https://ips.ligazakon.net/document/view/T140071?utm_source=jurliga.ligazakon.net&utm_medium=news&utm_content=jl01
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Дëÿ ïðèéíÿòòÿ òàêîãî ð³øåííÿ ñóä ïðîâ³â ïîð³âíÿííÿ íàñë³äê³â ï³äâèùåí-
íÿ ñòàâîê ðåíòíî¿ ïëàòè çà êîðèñòóâàííÿ íàäðàìè äëÿ â³äïîâ³äíèõ ñóá`єê-
ò³â ãîñïîäàðþâàííÿ, çîêðåìà äëÿ ïîçèâà÷à (äîäàòêîâå ïîäàòêîâå íàâàíòà-
æåííÿ ÿê ÷èííèê, ùî ïðèçâîäèòü äî çìåíøåííÿ àêòèâ³â) ç ô³ñêàëüíèì òà 
ñîö³àëüíèì åôåêòîì, íà äîñÿãíåííÿ ÿêîãî öå áóëî íàïðàâëåíî, çîêðåìà, 
â ÷àñòèí³ ðåàëüíîãî çàáåçïå÷åííÿ âèêîíàííÿ ôóíêö³é äåðæàâè (çáàëàí-
ñóâàííÿ áþäæåòó ³ çàáåçïå÷åííÿ âèäàòê³â íà îáîðîíó, ñîö³àëüíèé çàõèñò 
íàñåëåííÿ â ñêëàäíèõ åêîíîì³÷íèõ óìîâàõ ôàêòè÷íî¿ â³éñüêîâî¿ àãðåñ³¿).

Пîð³âíÿííÿ òàêèõ íàñë³äê³â ñâ³ä÷èòü íà êîðèñòü âèñíîâêó, ùî ï³äâè-
ùåííÿ ñòàâîê ðåíòíî¿ ïëàòè íå ïîðóøèëî íîðìè Кîíñòèòóö³¿ Óêðà¿íè, áóëî 
ïðîïîðö³éíèì ó â³äïîâ³äí³é ñèòóàö³¿ ùîäî âòðó÷àííÿ äåðæàâè ó ïðàâî âëàñ-
íîñò³ ïëàòíèê³â ïîäàòê³â, äëÿ ÿêèõ áóâ âñòàíîâëåíèé îáîâ’ÿçîê ñïëàòèòè 
äî áþäæåòó äîäàòêîâ³ êîøòè, à òàêîæ çàáåçïå÷èëî áàëàíñ ì³æ ïóáë³÷íèìè 
òà ïðèâàòíèìè ³íòåðåñàìè. Пðî âèìóøåí³ñòü òàêîãî çàõîäó ç áîêó äåðæàâè 
ñâ³ä÷èòü ³ òàêà îáñòàâèíà, ÿê çìåíøåííÿ ñòàâêè ðåíòíî¿ ïëàòè ç 1 ñ³÷íÿ 
2016 ðîêó äî ð³âíÿ, ÿêèé áóâ äî 3 ñåðïíÿ 2014 ðîêó. 

Пðèíöèï ñòàá³ëüíîñò³ ïðè ïðèéíÿòò³ Çàêîíó Óêðà¿íè «Пðî âíåñåííÿ 
çì³í äî Пîäàòêîâîãî êîäåêñó Óêðà¿íè òà äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿-
íè ùîäî ïîäàòêîâî¿ ðåôîðìè» â³ä 28 ãðóäíÿ 2014 ðîêó № 71-VIII áóâ çàñòî-
ñîâàíèé â áàëàíñ³ ç ïðèíöèïàìè çàãàëüíîñò³ îïîäàòêóâàííÿ, ô³ñêàëüíî¿ 
äîñòàòíîñò³ òà ñîö³àëüíî¿ ñïðàâåäëèâîñò³.

Яê ñâ³ä÷èòü âèñíîâîê Вåðõîâíîãî Сóäó, íîðìè ï³äïóíêòó 4.1.9 ï. 4.1 
ñò. 4 ПК Óêðà¿íè íå ñêàñîâóþòü ä³þ íîðìè, ÿêîþ âñòàíîâëåíî (çì³íåíî) 
ïîäàòîê (çá³ð) òà/àáî áóäü-ÿêèé åëåìåíò ïîäàòêó (çáîðó) ³ ÿêà çàïðî-
âàäæåíà çàêîíîì, ùî ïðèéíÿòèé ï³çí³øå í³æ çà ø³ñòü ì³ñÿö³â äî ïî÷àò-
êó áþäæåòíîãî ïåð³îäó, â ÿêîìó çàïðîâàäæóєòüñÿ ïîäàòîê (çá³ð) òà/àáî 
çì³íè áóäü-ÿêîãî åëåìåíòó ïîäàòêó (çáîðó). Кîë³ç³¿ ì³æ òàêîþ íîðìîþ òà 
ïðèíöèïîì ñòàá³ëüíîñò³ íåìàє, îñê³ëüêè ïðèíöèï ñòàá³ëüíîñò³ çàñòîñîâó-
єòüñÿ â ñèñòåìíîìó çâ’ÿçêó ç ³íøèìè ïðèíöèïàìè ïîäàòêîâîãî çàêîíîäàâ-
ñòâà. Тàêà íîðìà íå çàñòîñîâóєòüñÿ ëèøå òîä³, êîëè âîíà ñóïåðå÷èòü ïðèí-
öèïó âåðõîâåíñòâà ïðàâà â êîíòåêñò³ ïðàâà ïëàòíèêà ïîäàòêó íà ìèðíå 
âîëîä³ííÿ ìàéíîì.

Цå äîâîäèòü òå, ùî íà ïðàêòèö³ ç’ÿâëÿþòüñÿ ñóïåðå÷ëèâ³ ïîçèö³¿, ÿê³ 
ïîòðåáóþòü äåòàëüíîãî äîñë³äæåííÿ òà íàóêîâîãî îáґðóíòóâàííÿ ç ìåòîþ 
çàáåçïå÷åííÿ çàõèñòó ïðàâ ïëàòíèê³â ïîäàòê³â [10, ñ. 396–400]. Çà ïåð³îä 
ïðèéíÿòòÿ Пîäàòêîâîãî êîäåêñó Óêðà¿íè, ðåçóëüòàòè éîãî çàñòîñóâàííÿ 
ï³äòâåðäèëè, ùî ñàìå ïðèéíÿòòÿ êîäèô³êîâàíîãî ïðàâîâîãî àêòó íå ðîçâ’ÿ-
çàëî á³ëüøîñò³ ³ñíóþ÷èõ ïðîáëåì ïîäàòêîâî¿ ñèñòåìè äåðæàâè. Îñíîâíèì 
ïèòàííÿì çàëèøàþòüñÿ êîë³ç³¿ òà ñóïåðå÷íîñò³, ÿê³ çàâàæàþòü ðîçâèòêó 
óêðà¿íñüêî¿ åêîíîì³êè, íåîáõ³äí³ñòü ïðîâåäåííÿ ïîäàòêîâî¿ ðåôîðìè, ùî 
íàçð³ëà íà äàíèé ÷àñ, ÿêà äîïîìîæå êðà¿í³ ñòàòè íåçàëåæíèì åêîíîì³÷íèì 
÷ëåíîì Єâðîïåéñüêî¿ ñï³ëüíîòè. Пîäàòêîâå çàêîíîäàâñòâî çì³íþєòüñÿ ï³ä 
âïëèâîì ñêëàäíîãî åêîíîì³÷íîãî ïîëîæåííÿ êðà¿íè, òîæ ³ çì³ñò ïîäàòêî-
âîãî çàêîíó ïîâèíåí áóòè ãíó÷êèì, çäàòíèì àäàïòóâàòèñÿ äî êîíêðåòíèõ 
ô³íàíñîâèõ ïîòðåá äåðæàâè ³ ðåàãóâàòè íà çì³íó ñèòóàö³¿ øëÿõîì êîðèãó-
âàííÿ â³äïîâ³äíèõ ïîäàòêîâî-ïðàâîâèõ íîðì, ùî äîçâîëèòü çáàëàíñóâàòè 
ïóáë³÷í³ ³íòåðåñè ç ïðèâàòíèìè.
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Висновки. Вðàõîâóþ÷è îáðàíèé єâðîïåéñüêèé âèá³ð, Óêðà¿íà ïðîäîâ-
æóє âïðîâàäæóâàòè єâðîïåéñüêå çàêîíîäàâñòâî. Îäíàê, â³éíà, ðîçïî÷àòà 
ðîñ³єþ ïðîòè óêðà¿íñüêî¿ äåðæàâè, âèìàãàє øâèäêî¿ àäàïòàö³¿ ïîäàòêîâîãî 
çàêîíîäàâñòâà äî íîâèõ ðåàë³é. Сüîãîäí³ Óêðà¿íà ñòàëà íàä³éíèì ùèòîì, 
çàõèùàþ÷è áåçïåêó ö³ëî¿ Єâðîïè. Дîñâ³ä, ÿêîãî íàøà êðà¿íà íàáóâàє, íåî-
ö³íåííèé. Бåçóìîâíî, â íèí³øí³é ñèòóàö³¿ çàêîíè, ÿê³ ðåãóëþþòü ïîäàòêîâ³ 
â³äíîñèíè, íå ìîæóòü ³ñíóâàòè äîâãî. Пðîáëåìà çàáåçïå÷åííÿ ïðèíöèïó ñòà-
á³ëüíîñò³ ïîäàòêîâîãî çàêîíîäàâñòâà, ÿêà íå є ïðîñòîþ íà ïåðøèé ïîãëÿä, 
íàáóâàє îñîáëèâî¿ àêòóàëüíîñò³, àäæå â³ä ñòàá³ëüíîãî çàêîíîäàâ÷îãî àêòó 
çàëåæèòü íå ò³ëüêè åôåêòèâí³ñòü ïðàâîâîãî ðåãóëþâàííÿ, çàëåæèòü ³ âèñî-
êà ïîäàòêîâà åôåêòèâí³ñòü (ñï³ââ³äíîøåííÿ ïîäàòêîâèõ íàäõîäæåíü äî 
âèòðàò íà ïîäàòêîâå àäì³í³ñòðóâàííÿ ³ âèòðàò ïëàòíèê³â ïîäàòê³â íà ñïëà-
òó ïîäàòê³â) ³ ñïðèÿòëèâå ïîäàòêîâå íàâàíòàæåííÿ íà ïëàòíèêà ïîäàòê³â. 
Пîðóøåííÿ ïðèíöèïó ñòàá³ëüíîñò³ ïîçáàâëÿє ïëàòíèê³â ïîäàòê³â ìîæëèâî-
ñòåé ïîäàòêîâîãî ïëàíóâàííÿ. Íå çàïåðå÷óþ÷è òîãî, ùî ïîäàòêîâå çàêîíî-
äàâñòâî çì³íþєòüñÿ ï³ä âïëèâîì òèõ çì³í, ùî â³äáóâàþòüñÿ ó êðà¿í³, çì³ñò 
ïîäàòêîâîãî çàêîíó ïîâèíåí áóòè ãíó÷êèì, éîãî íîðìè ïîâèíí³ êîðèãóâà-
òèñÿ ç ìåòîþ ñòâîðåííÿ ÿê ñïðèÿòëèâèõ óìîâ äëÿ á³çíåñó, òàê ³ çìåíøåííÿ 
ïîäàòêîâîãî òèñêó â ³íòåðåñàõ âèðîáíèêà. Ç ïåðåìîãîþ Óêðà¿íà áóäå ïîòðå-
áóâàòè â³äáóäîâó çðóéíîâàíî¿ ³íôðàñòðóêòóðè, à äëÿ öüîãî íàì ïîòð³áíî 
ñòàá³ëüíå òà ãíó÷êå çàêîíîäàâñòâî ç ë³êâ³äàö³єþ êîðóïö³éíèõ ñêëàäîâèõ.
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Анотація
Лещенко О. В. Принцип стабільності податкового законодавства у судовій практи-

ці Верховного Суду при вирішенні податкових спорів. – Сòàòòÿ.
Сòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ ïðèíöèïó ñòàá³ëüíîñò³ ïîäàòêîâîãî çàêîíîäàâñòâà, 

ÿêèé ðîçãëÿäàєòüñÿ ó êîíòåêñò³ òîãî, ùî ïîäàòêîâå çàêîíîäàâñòâî ïîâèííî çä³éñíþâàòèñÿ 
íà îñíîâ³ ïåâíèõ ïðèíöèï³â – îñíîâíèõ, âèõ³äíèõ ïîëîæåíü, äîäåðæàííÿ ÿêèõ çàáåçïå÷óє 
óçãîäæåí³ñòü ó ä³ÿõ ñóá’єêò³â ïîäàòêîâèõ ïðàâîâ³äíîñèí. Тàê³ ïðèíöèïè ìàþòü âèõîäèòè ³ç 
êîíñòèòóö³éíèõ ïîëîæåíü ïðî ïðàâà ëþäèíè òà ãðîìàäÿíèíà, âèñòóïàþ÷è ó ðîë³ ãàðàíò³â 
¿õ äîòðèìàííÿ, ïðèíöèï³â ðèíêîâèõ åêîíîì³÷íèõ â³äíîñèí, äåðæàâíî¿ ö³ë³ñíîñò³, ðîçìåæ-
óâàííÿ ïîâíîâàæåíü ì³æ îðãàíàìè äåðæàâíî¿ âëàäè. Сåðåä óñ³õ ïðèíöèï³â âàæëèâèì ïî-
ñòàє ïèòàííÿ çàáåçïå÷åííÿ ïðèíöèïó ñòàá³ëüíîñò³ ïîäàòêîâîãî çàêîíîäàâñòâà òà ïîçèö³ÿ 
Вåðõîâíîãî Сóäó ùîäî äîòðèìàííÿ òàêîãî ïðèíöèïó ó ñôåð³ îïîäàòêóâàííÿ. Мåòîþ ñòàòò³ 
є äîñë³äæåííÿ ïðèíöèïó ñòàá³ëüíîñò³ ïîäàòêîâîãî çàêîíîäàâñòâà òà ñóäîâà ïðàêòèêà Вåð-
õîâíîãî Сóäó ùîäî éîãî äîòðèìàííÿ. 

Вñòàíîâëåíî, ùî ïðèíöèïè ïîäàòêîâîãî ïðàâà öå ïðåäñòàâëåíà ó ïîäàòêîâîìó çàêîíî-
äàâñòâ³ ñóêóïí³ñòü åêîíîì³÷íèõ, ïîë³òè÷íèõ òà ³íøèõ âèìîã, ùî â³äïîâ³äàþòü ïîáóäîâ³ òà 
ôóíêö³îíóâàííþ ïîäàòêîâî¿ ñèñòåìè òà ñïðàâåäëèâîìó îïîäàòêóâàííþ. Пðèíöèïè ïîäàòêî-
âîãî çàêîíîäàâñòâà – öå çàêð³ïëåí³ ó Пîäàòêîâîìó êîäåêñ³ Óêðà¿íè ïðèíöèïè ïîäàòêîâîãî 
ïðàâà, ÿê³ çàñíîâàí³ íà êîíñòèòóö³éíèõ ö³ííîñòÿõ äåðæàâè. 

В³äì³÷åíî, ùî ïðèíöèïè ïîäàòêîâîãî çàêîíîäàâñòâà є çàãàëüíèìè âèìîãàìè íàóêè, ÿêèì 
ïîâèííà çàäîâîëüíÿòè ïðàâèëüíî ïîáóäîâàíà ïîäàòêîâà ñèñòåìà òà îêðåì³ âèäè ïîäàòê³â. 
Рàçîì ³ç òèì, ïðèíöèïè ïîäàòêîâîãî çàêîíîäàâñòâà íå ñòâîðþþòü çàêðèòîãî ïåðåë³êó, ÿê 
ïðàâèëî, ¿ì âëàñòèâà ³ñòîðè÷íà ì³íëèâ³ñòü. Ó ïðîöåñ³ ðîçâèòêó äåÿê³ ç íèõ ìîæóòü çíèêàòè, 
à íà ¿õíє ì³ñöå ç’ÿâëÿþòüñÿ ³íø³.

Ó âèñíîâêó àêöåíòîâàíî óâàãó íà òîìó, ùî ïðîáëåìà çàáåçïå÷åííÿ ïðèíöèïó ñòàá³ëü-
íîñò³ ïîäàòêîâîãî çàêîíîäàâñòâà íàáóâàє îñîáëèâî¿ àêòóàëüíîñò³, àäæå â³ä ñòàá³ëüíîãî çà-
êîíîäàâ÷îãî àêòó çàëåæèòü íå ò³ëüêè åôåêòèâí³ñòü ïðàâîâîãî ðåãóëþâàííÿ, çàëåæèòü ³ âè-
ñîêà ïîäàòêîâà åôåêòèâí³ñòü ³ ñïðèÿòëèâå ïîäàòêîâå íàâàíòàæåííÿ íà ïëàòíèêà ïîäàòê³â. 
Íå çàïåðå÷óþ÷è òîãî, ùî ïîäàòêîâå çàêîíîäàâñòâî çì³íþєòüñÿ ï³ä âïëèâîì òèõ çì³í, ùî 
â³äáóâàþòüñÿ ó êðà¿í³, çì³ñò ïîäàòêîâîãî çàêîíó ïîâèíåí áóòè ãíó÷êèì, éîãî íîðìè ïîâèíí³ 
êîðèãóâàòèñÿ ç ìåòîþ ñòâîðåííÿ ÿê ñïðèÿòëèâèõ óìîâ äëÿ á³çíåñó, òàê ³ çìåíøåííÿ ïî-
äàòêîâîãî òèñêó â ³íòåðåñàõ âèðîáíèêà. Ç ïåðåìîãîþ Óêðà¿íà áóäå ïîòðåáóâàòè â³äáóäîâó 
çðóéíîâàíî¿ ³íôðàñòðóêòóðè, à äëÿ öüîãî íàì ïîòð³áíî ñòàá³ëüíå òà ãíó÷êå çàêîíîäàâñòâî 
ç ë³êâ³äàö³єþ êîðóïö³éíèõ ñêëàäîâèõ.

Ключові слова: ïðèíöèïè ïðàâà, ïðèíöèïè ïîäàòêîâîãî ïðàâà, ïðèíöèïè ïîäàòêîâîãî 
çàêîíîäàâñòâà, ïðèíöèï ñòàá³ëüíîñò³, ñóäîâà ïðàêòèêà Вåðõîâíîãî ñóäó.

Summary
Leshchenko O. V. The principle of stability of tax legislation in the judicial practice 

of the Supreme Court when resolving tax disputes. – Article.
The article is devoted to the study of the stability principle of tax legislation, which is 

considered in the context of the fact that tax legislation should be implemented based on 
certain principles - basic, initial provisions, the observance of which ensures consistency in 
the actions of subjects of tax legal relations. Such principles should be based on constitutional 
provisions on human and citizen rights, acting as guarantors of their observance, principles of 
market economic relations, state integrity, and separation of powers between state authorities. 
Among all the principles, the issue of ensuring the stability principle of tax legislation and 
the position of the Supreme Court regarding the observance of such a principle in the field 
of taxation is important. The purpose of the article is to study the stability principle of tax 
legislation and the judicial practice of the Supreme Court regarding its observance.

It has been established that the principles of tax law are a set of economic, political, and other 
requirements presented in tax legislation that corresponds to the construction and functioning 
of the tax system and fair taxation. The principles of tax legislation are the principles of tax law 
enshrined in the Tax Code of Ukraine, which is based on the constitutional values of the state.

It is noted that the principles of tax legislation are general requirements of science, which 
must be satisfied by a properly constructed tax system and certain types of taxes. However, 
the principles of tax legislation do not create a closed list, as a rule, they are characterized by 
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historical variability. In the process of development, some of them may disappear, and others 
appear in their place.

In the conclusion, attention is focused on the fact that the problem of ensuring the stability 
principle of tax legislation is gaining particular relevance, because not only the effectiveness 
of legal regulation depends on a stable legislative act, but also high tax efficiency and a 
favorable tax burden on the taxpayer. Without denying that the tax legislation changes under 
the influence of those changes taking place in the country, the content of the tax law should 
be flexible, and its norms should be adjusted in order to create both favorable conditions for 
business and to reduce tax pressure in the interests of the producer. With the victory, Ukraine 
will need to rebuild the destroyed infrastructure, and for this, we need stable and flexible 
legislation with the elimination of corrupt elements.

Key words: principles of law, principles of tax law, principles of tax legislation, the principle 
of stability, Supreme Court case law.
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КОНЦЕПТ ПРИРОДНИХ ПРАВ ЛЮДИНИ В КОНТЕКСТІ 
ПРИРОДНОГО ПРАВА В НАЦІОНАЛЬНІЙ НАУКОВІЙ ДУМЦІ

Постановка проблеми. Óðàõîâóþ÷è, ùî Óêðà¿íà çàâæäè áóëà ³ є ÷àñòè-
íîþ єâðîïåéñüêîãî òåðèòîð³àëüíîãî ïðîñòîðó, íèí³øí³ ïîøóêè âëàñíîãî 
ì³ñöÿ â ñ³ì’¿ єâðîïåéñüêèõ íàðîä³â, õî÷à é îáóìîâëþє, ñåðåä ³íøîãî, íåîá-
õ³äí³ñòü óðàõóâàííÿ ïðàâîâîãî äîñâ³äó ³íøèõ єâðîïåéñüêèõ äåðæàâ, óò³ì 
âàãîìèì ³ çíà÷èìèì âèäàєòüñÿ é íàëåæíå îïðàöþâàííÿ òà âèêîðèñòàííÿ 
íàóêîâîãî íàäáàííÿ ïðåäñòàâíèê³â íàö³îíàëüíî¿ íàóêîâî¿ äóìêè ùîäî ñòà-
íîâëåííÿ ³äå¿ ïðèðîäíîãî ïðàâà, âèîêðåìëåííÿ é îáґðóíòóâàííÿ íàÿâíîñò³ 
ïðèðîäíèõ ïðàâ ëþäèíè ³ç âëàñíèì âíåñêîì ó çàãàëüíîñâ³òîâó ñïàäùèíó 
çàäëÿ ¿õ íàëåæíîãî óòâåðäæåííÿ òà çàáåçïå÷åííÿ.

Тîìó âàæëèâ³ñòü ³ äîö³ëüí³ñòü äàíîãî äîñë³äæåííÿ âèêëèêàíà ñüîãîäåí-
íÿì é àêòóàë³çóє äàíó ïðîáëåìàòèêó òà ïîòðåáóє â³äïîâ³äíèõ íàïðàöþâàíü.

Аналіз останніх досліджень і публікацій. Îêðåì³ ðåçóëüòàòè 
äîñë³äæåíü óêàçàíî¿ òåìàòèêè â³äîáðàçèëè ó ñâî¿õ ïðàöÿõ òàê³ â÷åí³: 
Д. À. Гóäèìà, À. П. Çàєöü, Î. В. Çàé÷óê,  М. І. Кîçþáðà, Î. Л. Кîïèëåíêî, 
Î. М. Кîñòåíêî, К. Þ. Кðàñîâñüêèé, В. В. Лåìàê, П. Д. Лîä³é, Р. П. Лóöü-
êèé, Î. Л. Лüâîâà, Б. В. Мàëèøåâ, Î. В. Пåòðèøèí, П. М. Рàá³íîâè÷, 
В. В. Рå÷èöüêèé, В. Б. Сêîìîðîâñüêèé, Î.В. Сêðèïíþê, В. Ç. Чîðíîïèñüêà 
òà ³íø³, òâîð÷³ äîðîáêè êîòðèõ ì³ñòÿòü êîðèñíèé çà îáñÿãîì ôàêòè÷íèé 
ìàòåð³àë ³ ñïðèÿþòü äî íîâ³òí³õ íàóêîâèõ ðîçâ³äîê ùîäî âèð³øåííÿ òåîðå-
òèêî-ïðàâîâèõ ïðîáëåì ëþäèíîçíàâñòâà.

Формулювання цілей. Метою äàíî¿ ñòàòò³ є âèñâ³òëåííÿ ó ïðàâî-
âîìó ðàêóðñ³ òåîðåòèêî-ô³ëîñîôñüêèõ àñïåêò³â êîíöåïòó ïðèðîäíèõ ïðàâ 
ëþäèíè â êîíòåêñò³ ïðèðîäíîãî ïðàâà â íàö³îíàëüí³é íàóêîâ³é äóìö³.

 Виклад основного матеріалу. Ó÷åíèé Рåíä³ Бàðíåòò çàçíà÷àє, êîëè 
ïðîôåñîðè ïðàâà îáãîâîðþþòü ïðèðîäí³ ïðàâà, âîíè çâè÷àéíî âèêëàäàþòü 
öåé êîíöåïò ðàçîì ³ç ïðèðîäíèì ïðàâîì ³, õî÷à ö³ äâ³ ³äå¿ ò³ñíî ïîâ’ÿçàí³, 
âîíè íå є òîòîæíèìè [1, ñ. 655].

Îñê³ëüêè â ³ñòîð³¿ òåîðåòè÷íîãî îáґðóíòóâàííÿ ôåíîìåíó ëþäèíè íå 
³ñíóâàëî îäíîãî ïîãëÿäó ùîäî íå¿, êîíñòàòóє Д. À. Гóäèìà, òî çà ëîã³-
êîþ íå ìîæå áóòè ñôîðìóëüîâàíî óí³ô³êîâàíîãî àíòðîïîëîã³÷íîãî ï³äõîäó 
ùîäî äîñë³äæåííÿ ³íäèâ³äà òà éîãî ïðàâ [2, ñ. 84].

© Мàãíîâñüêèé І. Й., 2022
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Пðè÷îìó, íàãîëîøóє В. М. Гîðáàëü, âàæëèâèì є êðèòè÷íå îñìèñëåííÿ 
êîíöåïö³é ïîïåðåäí³õ ñòîë³òü, ñïðèéíÿòòÿ òà âèêîðèñòàííÿ òèõ, ÿê³ â³ä-
ïîâ³äàþòü ñó÷àñí³é ïðàâîâ³é êóëüòóð³ óêðà¿íñüêîãî íàðîäó, ð³âíåâ³ éîãî 
ïðàâîñâ³äîìîñò³. Вèâ÷åííÿ êîíöåïö³é ìèñëèòåë³â ïîïåðåäí³õ åïîõ íàäàє 
ìîæëèâîñò³ àïåëþâàòè äî àâòîðèòåòó ìèíóëîãî, ñïåðòèñÿ íà â³ò÷èçíÿíó 
³íòåëåêòóàëüíó òðàäèö³þ, ÿêà íåñå íà ñîá³ â³äáèòîê ÿê ñâîєð³äíîñò³ âëàñíî¿ 
³ñòîð³¿, òàê é îçíàêè çàãàëüíîöèâ³ë³çàö³éíèõ ïðîöåñ³â [3, ñ. 2]. 

Яê ñïðàâåäëèâî ï³äì³÷àє Þ. М. Рèæóê, ïðèðîäí³ ïðàâà íàëåæàòü ëþäè-
í³ â³ä ¿¿ íàðîäæåííÿ âæå òîìó, ùî âîíà – ëþäèíà, âèïëèâàþòü ³ç ïðèðîäè 
ëþäèíè é ïîâ’ÿçàí³ ç íåþ, òîáòî є îñîáèñòèìè ïðàâàìè (íàïðèêëàä, ïðàâî 
íà æèòòÿ àáî ïðàâî íà ïîâàãó äî ëþäñüêî¿ ã³äíîñò³, çà ñò. ñò. 27 íà 28 Кîí-
ñòèòóö³¿ Óêðà¿íè) é ó öüîìó ñåíñ³ є íåâ³ä÷óæóâàíèìè òà íåâ³ä’єìíèìè ïðî-
òÿãîì æèòòÿ ëþäèíè: âîíà íå ìîæå áóòè ïîçáàâëåíà öèõ ïðàâ òà ñâàâ³ëü-
íî (äèñïðîïîðö³éíî) îáìåæåíà äåðæàâîþ ùîäî ¿õ ðåàë³çàö³¿. Îêð³ì òîãî, 
ïðèðîäí³ ïðàâà (ïðàâà ëþäèíè), íà â³äì³íó â³ä ïîçèòèâíèõ ïðàâ, є ïðàâàìè 
(âèìîãàìè), ùî ¿õ çàÿâëÿþòü äåðæàâ³ [4, ñ. 27]. 

Çàãàëîì Б. В. Мàëèøåâ ñïðàâåäëèâî çàçíà÷àє, ùî ïðèðîäíèì ïðàâàì 
ëþäèíè ïðèòàìàíí³ òàê³ îçíàêè: 1) ïðèðîäí³ñòü (òîáòî âèðàç ³íäèâ³äó-
àëüíî¿, à íå ñîö³àëüíî¿ ÷è äåðæàâíî¿ ïðèðîäè ëþäèíè); 2) áåçïîñåðåäíє 
çàáåçïå÷åííÿ æèòòєâî íåîáõ³äíèõ äëÿ ëþäèíè ö³ííîñòåé – ñïðàâåäëèâ³ñòü, 
ð³âí³ñòü, ñâîáîäà, ãóìàí³çì, ÿêèé âêëþ÷àє ó ñåáå æèòòÿ, ã³äí³ñòü, ô³çè÷íó 
íåäîòîðêàíí³ñòü;

3) áåçïîñåðåäí³é òà îá’єêòèâíèé õàðàêòåð (òîáòî äëÿ ¿õ ðåàë³çàö³¿ íå 
ïîòð³áåí æîäåí ïðàâîçàñòîñîâíèé àêò; ¿õ ðåàë³çàö³ÿ çä³éñíþєòüñÿ íåçàëåæ-
íî â³ä âîë³ ëþäèíè) [19, ñ. 28]. Дîäàìî, ùî çà ñâîєþ çíà÷èì³ñòþ ïðèðîäí³ 
ïðàâà є ðîäîíà÷àëüíèìè é îñíîâîïîëîæíèìè. 

Сâîєþ ÷åðãîþ, íîðìè ïðèðîäíîãî ïðàâà, çàñâ³ä÷óє Р. П. Лóöüêèé, ìàþ-
÷è ìàêñèìàëüíî øèðîêå, óí³âåðñàëüíå çíà÷åííÿ, àäðåñîâàí³ äî âñ³õ áåç 
âèíÿòêó ïðàâîçäàòíèõ ñóá’єêò³â ³ çàêëèêàþòü äîòðèìóâàòèñÿ çàêð³ïëåíèõ 
ó íèõ ïðèïèñ³â, òîìó ùî îñòàíí³ â³äïîâ³äàþòü âèìîãàì âèùî¿, àáñîëþòíî¿ 
ñïðàâåäëèâîñò³. Ц³ âèìîãè êàòåãîðè÷í³ â òîìó ñåíñ³, ùî íå çàëèøàþòü ìîæ-
ëèâîñò³ äëÿ ñóìí³â³â ³ âàãàíü. Вîíè ãàðàíòóþòü ³íäèâ³äóàëüí³é ïðàâîñâ³äî-
ìîñò³ âèùó ïðàâîòó, ÿêùî ¿¿ âëàñíèê ä³ÿòèìå ó ïðàâîâîìó ïîë³. Вåë³ííÿ 
ïðèðîäíî-ïðàâîâèõ ³ìïåðàòèâ³â äàëåêî íå çàâæäè â³äïîâ³äàþòü æèòòєâèì 
³íòåðåñàì, êîí’þíêòóðíèì ðîçóì³ííÿì ñîö³àëüíèõ ñóá’єêò³â, ì³æ ÿêèìè 
ïîñò³éíî âèíèêàþòü çàãîñòðåííÿ òà ñóïåðå÷íîñò³. Íàøà ä³éñí³ñòü íàé÷àñò³-
øå äóæå âàæêî çíàõîäèòü ñï³ëüí³ òî÷êè äîòèêó é ïóíêòè îáîï³ëüíî¿ çãîäè 
ì³æ ñâî¿ìè ïîòðåáàìè òà âèìîãàìè âèùî¿ ñïðàâåäëèâîñò³. Íà ґðóíò³ öèõ 
ðîçá³æíîñòåé âèíèêàþòü ïðàêòè÷í³ é äóõîâí³ êîë³ç³¿, ùî ñòàíîâëÿòü çì³ñò 
ñâ³òîâî¿ ðåë³ã³éíî-åòè÷íî¿ òà òåîðåòèêî-ïðàâîâî¿ äóìêè ïðîòÿãîì îñü óæå 
äâîõ ³ç ïîëîâèíîþ òèñÿ÷îë³òü [5, ñ. 39].

Ц³ëêîì îá’єêòèâíî çàóâàæóє Рåíä³ Бàðíåòò, ùî ïðèðîäíå ïðàâî íàïðàâ-
ëÿє íàñ ÿê âèêîðèñòîâóâàòè ñâîáîäó, êîòðà âèçíà÷åíà òà çàõèùåíà ïðèðîä-
íèìè ïðàâàìè [1, ñ. 680].

В³ò÷èçíÿíèé òåîðåòèê ïðàâà П. М. Рàá³íîâè÷ çàçíà÷àє, ùî ïðèðîäíå 
ïðàâî – öå ïåâí³ ìîæëèâîñò³ ó÷àñíèê³â ñóñï³ëüíîãî æèòòÿ, ÿê³ є íåîáõ³ä-
íèìè äëÿ çàäîâîëåííÿ ¿õí³õ á³îëîã³÷íî é ñîö³àëüíî îáґðóíòîâàíèõ, çà ïåâ-
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íèõ ³ñòîðè÷íèõ óìîâ, ïîòðåá, îá’єêòèâíî âèçíà÷àþòüñÿ äîñÿãíóòèì ð³âíåì 
ðîçâèòêó ñóñï³ëüñòâà ³ ìàþòü áóòè çàáåçïå÷åí³ êîæíîìó ç óñ³õ ñóá’єê-
ò³â îäíîãî é òîãî ñàìîãî âèäó â³äïîâ³äíèìè îáîâ’ÿçêàìè ³íøèõ ñóá’єê-
ò³â ³ ñóñï³ëüñòâà çàãàëîì òà çáàëàíñîâàí³ ç ïîòðåáàìè îñòàíí³õ, à òàêîæ 
çóìîâëþâàí³ òàêèìè ìîæëèâîñòÿìè ïðèíöèïè é  ñîö³àëüí³ íîðìè [6, ñ. 66].

Íà äóìêó Î. Л. Лüâîâî¿, ïðèðîäíå ïðàâî íåçì³ííå â ÷àñ³, òîä³ ÿê ïîçè-
òèâíå ïðàâî ìîæå ìàòè ì³íëèâèé òà íåïîñò³éíèé õàðàêòåð, çàëåæíî â³ä 
ð³çíîìàí³òíèõ ôàêòîð³â (ïîë³òè÷íèõ, åêîíîì³÷íèõ, êóëüòóðíèõ òîùî). Пðè-
ðîäíå ïðàâî òàêîæ íå ìàє ïðîñòîðîâèõ îáìåæåíü ñâîãî ³ñíóâàííÿ òà ä³¿. 
Îäíàê ³ñòèííî-ìîðàëüíèé çì³ñò ïðèðîäíîãî ïðàâà, äëÿ òîãî ùîá íàáóòè 
÷èííîñò³, ãàðàíòîâàíîñò³ òà ðåàë³çàö³¿ â ìåæàõ ïåâíîãî äåðæàâíî-ïðàâî-
âîãî ïðîñòîðó, ìàє íàáóòè âèçíà÷åíî¿ ôîðìè, ÿêîþ є ïîçèòèâíå ïðàâî 
ó âèãëÿä³ çàêîíîäàâñòâà [7, ñ. 106].

Íà ïîãëÿä Þ. М. Рèæóêà, ïðèðîäíå ïðàâî – öå ñóêóïí³ñòü îñíîâíèõ 
çàêîíîì³ðíîñòåé, ïîëîæåíü òà çàñàä, ÿê³ âèçíà÷àþòü ïîâåä³íêó ëþäåé 
ó ñîö³óì³ íåçàëåæíî â³ä ïîçèòèâíîãî ïðàâà. Вîäíî÷àñ, ïðèðîäí³ ïðàâà – öå 
çàêîíîäàâ÷î çàêð³ïëåí³, âèçíà÷åí³ é ãàðàíòîâàí³ äåðæàâîþ çàêîíîì³ðíîñò³, 
ÿê³ â³äîáðàæàþòü âîëþ ëþäèíè ä³ÿòè íà âëàñíèé ðîçñóä òà íà ñâîє ïåðåêî-
íàííÿ ç ìåòîþ çàäîâîëåííÿ âëàñíèõ ³íòåðåñ³â ³ ïîòðåá [4, ñ. 27].

П. Д. Лîä³é çàñâ³ä÷óє íåîáõ³äí³ñòü âèîêðåìëåííÿ âàæëèâèõ åëåìåíò³â 
êîíöåïòó ïðèðîäíèõ ïðàâ ³ éîãî âçàєìîä³¿ ç ³äåÿìè êîíñòèòóö³îíàë³çìó. 
Тàê ìèñëèòåëü ÷³òêî ïîçèö³îíóє â³äì³ííîñò³ ïðèðîäíèõ òà ïîçèòèâíèõ 
çàêîí³â: «... ÿê ³ ó âñÿêîìó ñóñï³ëüñòâ³, òàê ³ â äåðæàâ³ ìàþòü ³ñíóâà-
òè çàêîíè, ïðàâà òà â³äïîâ³äí³ ¿ì îáîâ’ÿçêè, êîòð³ íåîáõ³äíî âèâîäèòè ³ç 
ìåòè äåðæàâè òà äåðæàâíèõ âåë³íü. Яêùî ö³ çàêîíè âèò³êàþòü ³ç ñóòíîñò³ 
äåðæàâè é îäíèì ðîçóìîì óñâ³äîìëþþòüñÿ, òî íîñÿòü íàçâó ïðèðîäíèõ; 
ÿêùî æ âèò³êàþòü â³ä âîë³ Вåðõîâíîãî Пðàâèòåëÿ, òî áóäóòü ïîçèòèâíè-
ìè» [8, ñ. 94]. Вèçíà÷åíå óñâ³äîìëåííÿ ðîçóìîì ëþäèíè ïðèðîäíèõ ïðàâ, 
ñòâåðäæóє â÷åíèé, ñâ³ä÷èòü ïðî ÷³òêå ïîçèö³îíóâàííÿ äîñë³äíèêà ñòîñîâíî 
íàÿâíîñò³ òà ïð³îðèòåòíîñò³ òàêèõ ïðàâ, àäæå òå, ùî ëþäèíà ðîçóì³є, òå 
³ є ðåàëüíèì ðåãóëÿòîðîì ñóñï³ëüíèõ â³äíîñèí. Íàòîì³ñòü òå, ùî âèò³êàє 
â³ä âîë³ ïðàâëÿ÷îãî êëàñó, ïîçèòèâíå ïðàâî; âîíî є, ïåâíîþ ì³ðîþ, ìåíø 
ïðèðîäíèì, á³ëüø øòó÷íèì, ì³íëèâèì òà, ÿê íàñë³äîê, äðóãîðÿäíèì ïîð³â-
íÿíî ç ïðèðîäíèì [8, ñ. 101].

Яê ñâ³ä÷èòü В. П. Кóëüòåíêî, ³ñòîð³ÿ áàãàòî â ÷îìó íàäàє â³äïîâ³ä³ 
íà ïèòàííÿ ñüîãîäåííÿ. Іç ÷àñó çäîáóòòÿ íåçàëåæíîñò³ Óêðà¿íè àêòèâ-
íî îïðàöüîâóþòüñÿ ïèòàííÿ ðîçáóäîâè ñèëüíî¿, ïðîöâ³òàþ÷î¿ äåðæàâè, 
äå ïðàâà ³ ñâîáîäè ëþäèíè âèçíà÷àëè á ñïðÿìîâàí³ñòü ä³é äåðæàâè, äå 
ñïðèéìàєìî ñüîãîäåííÿ ÿê, ñâîãî ðîäó, ïåðåõ³äíèé ïåð³îä. Îñìèñëåííÿ 
ñïåöèô³êè âò³ëåííÿ êîíöåïö³¿ ïðèðîäíîãî ïðàâà â óìîâàõ ïåðåõ³äíîãî 
ïåð³îäó ñòàíîâèòü ãëèáèííó ô³ëîñîôñüêó ñóòí³ñòü ïðàâîâîãî äåðæàâîáó-
äóâàííÿ â êðà¿í³. Кîíöåïö³ÿ òà ïîðîäæóâàíèé íåþ ïðèíöèï âçàєìíî¿ â³ä-
ïîâ³äàëüíîñò³ äåðæàâè, ñóñï³ëüñòâà é îñîáè îäèí ïåðåä îäíèì ñïðèÿþòü 
óçãîäæåííþ ³äå¿ ñèëüíî¿ ì³öíî¿ äåðæàâíîñò³ ³ç ïðèíöèïàìè ñàìîö³ííîñò³, 
ñâîáîäè é íåäîòîðêàííîñò³ îñîáè [9, ñ. 4].

Дîñë³äæóþ÷è â³äðîäæåííÿ ³äå¿ ïðèðîäíîãî ïðàâà, Î. В. Пàòëàé÷óê 
çàçíà÷àє, íåþ äîâåäåíî, ùî çíà÷óùîþ îñíîâîþ âñ³õ óÿâëåíü ïðî ïðèðîäíå 
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ïðàâî (éîãî ³äåєþ) є ïðèíöèï ïðîòèñòàâëåííÿ ïðèðîäíîãî ïðàâà ïîçèòèâ-
íîìó, ÿêèé ì³ñòèòü ¿õíþ ö³íí³ñíó îö³íêó é ïð³îðèòåò ïåðøîãî íàä äðóãèì; 
îñíîâíèìè ö³íí³ñíèìè ñêëàäîâèìè ïðèðîäíîãî ïðàâà ìîæíà âèçíà÷èòè 
ñïðàâåäëèâ³ñòü, ð³âí³ñòü, ñâîáîäó, ã³äí³ñòü îñîáèñòîñò³, ïðàâà ëþäèíè, ïðà-
âîâå îáìåæåííÿ âëàäè [10, ñ. 5].

Ó ñâî¿õ ïðàöÿõ âèäàòíèé óêðà¿íñüêèé ãóìàí³ñò С. С. Îð³õîâñüêèé ñåðåä 
íîðì ïðèðîäíîãî ïðàâà íàçèâàє ïåðåäóñ³ì òàê³: ïðàâî âëàñíîñò³, ð³âí³ ìîæ-
ëèâîñò³ é ñïðàâåäëèâ³ñòü, îáîâ’ÿçîê äîòðèìàííÿ äîãîâîð³â, ïðàâî íà æèò-
òÿ, ïðàâî íà ìèð ³ çëàãîäó â ñóñï³ëüñòâ³, ïðàâî íà øëþá. «Дóøåþ» äåðæàâè 
â³í ââàæàâ ñïðàâåäëèâ³ñòü, ÿêà ïîëÿãàє â íàäàíí³ êîæíîìó éîãî ïðèðîäíî-
ãî ïðàâà íà ñïîê³é òà ñâîáîäó, íà âèêîíàííÿ ñâîãî ïðèçíà÷åííÿ â³äïîâ³äíî 
äî ³ñòèíè ³ â³ðè. Дîñë³äæóþ÷è ïðîáëåìó ñâîáîäè îñîáè, äîâîäèâ, ùî ñâîáî-
äà є íàéâèùîþ ö³íí³ñòþ ëþäñüêîãî æèòòÿ ³ âèïëèâàє ³ç ïðèðîäíîãî ïðàâà. 
Тàêîæ С. С. Îð³õîâñüêèé ââàæàâ, ùî îñîáèñò³ñòü ìîæå ðåàë³çóâàòè ñâîþ 
ëþäñüêó ñóòí³ñòü ëèøå çàâäÿêè ñâîáîä³ [11, ñ. 544].

В³äîìèé ìèñëèòåëü òà þðèñò С. Þ. Дåñíèöüêèé ïîä³ëÿє ïðàâà ëþäè-
íè â ãàëóç³ «ïðèðîäíî¿ þðèñïðóäåíö³¿» íà: 1) ïðàâà ïðèðîäí³, ÿê³ ëþäèíà 
«ìàє äëÿ çàõèñòó ñâîãî ò³ëà, ÷åñò³, ã³äíîñò³ òà âëàñíîñò³»; 2) ïðàâà íàáóò³, 
ùî «âèíèêàþòü ó ñóñï³ëüñòâ³ â³ä ð³çíîãî ñòàíó ³ çâàííÿ ëþäåé ó ñôåðàõ 
âëàäè çàêîíîäàâ÷î¿, ñóäèòåëüíî¿ òà êàðàëüíî¿»; 3) ïðàâà, ùî «âèíèêàþòü 
â³ä ð³çíèõ ³ âçàєìíèõ ñïðàâ ì³æ îáèâàòåëÿìè»: «âëàñí³ñòü, ïðàâî äîçâîëå-
íå, ñïàäêîєìñòâî, çàñòàâà, îñîáëèâ³ òà ³íø³ ïåðñîíàëüí³ ïðèâ³ëå¿, êîíòð-
àêò ³ ïîä³áíå êîíòðàêòîâ³ ïðàâî»; 4) ïðàâà, «ùî íàëåæàòü äî áëàãîóñòðîþ 
³ äîáðîáóòó, çðó÷íîãî óòðèìàííÿ ³ áåçïåêè îáèâàòåë³â, äî çàïîá³ãàííÿ âíó-
òð³øí³ì çàâîðóøåííÿì ³ äî çàõèñòó â³ä âîðîæèõ íàïàä³â» [8, ñ. 56].

Вèäàòíèé óêðà¿íñüêèé ïðàâîçíàâåöü Б. Î. К³ñòÿê³âñüêèé íàãîëîøóє, 
ùî, â³äïîâ³äíî äî ³äå¿ ñïðàâåäëèâîñò³, êîæí³é ëþäèí³ ïîâèííî áóòè ãàðàí-
òîâàíî ïðàâî íà ã³äíå ³ñíóâàííÿ; ñàìå â öüîìó ïîëÿãàє ïðèðîäà ³äåàëüíî¿ 
äåðæàâè [12, ñ. 111]. Яê áà÷èìî, îäíèì ç³ ñòðèæíåâèõ åëåìåíò³â ñïðèéíÿò-
òÿ К³ñòÿê³âñüêèì ñïðàâåäëèâîñò³ áóëà ã³äí³ñòü, ùî â³äòâîðþâàëàñÿ â ïðàâ³ 
íà ã³äíå ³ñíóâàííÿ. Г³äí³ñòü ïîâ’ÿçóєòüñÿ ç âèçíàííÿì ñàìîö³ííîñò³ êîæíî¿ 
ëþäèíè, à òàêîæ ³ç ¿¿ êîíêðåòíèìè ÷åñíîòàìè òà ñîö³àëüíèì ñòàòóñîì, äå 
ã³äí³ñòü ÿê ñàìîö³íí³ñòü; ëþäèíà îòðèìóє ¿¿ ðàçîì ³ç æèòòÿì [13, ñ. 226]. 

В³äòàê, íà äóìêó Б. Î. К³ñòÿê³âñüêîãî, ãîëîâíèé ³ íàéñóòòєâ³øèé çì³ñò 
ïðàâà ñòàíîâëÿòü ³äå¿ ñïðàâåäëèâîñò³ òà ñâîáîäè, à òîìó ïðàâî íå ìîæ-
íà ðîçãëÿäàòè ëèøå ÿê ïîë³òè÷íèé òà àäì³í³ñòðàòèâíèé ³íñòðóìåíò; âîíî 
є òàêîæ îñíîâíîþ óìîâîþ âíóòð³øíüî¿ ñâîáîäè ëþäèíè [8, ñ. 338]. Рîç-
ãëÿäàþ÷è ïîãëÿäè íà ïðèðîäí³ ïðàâà ÷åðåç ïðèçìó ïðàâà, ô³ëîñîô ÷³òêî 
âèä³ëÿє ¿õ ïðèðîäíå ïîõîäæåííÿ – íåâ³ä’єìí³ ïðàâà ëþäñüêî¿ îñîáè íå 
ñòâîðþþòüñÿ äåðæàâîþ, íàâïàêè, âîíè çà ñàìîþ ñâîєþ ñóòòþ áåçïîñåðåä-
íüî ïðèñâîєí³ îñîá³ [14, ñ. 846].

Дîâîë³ ö³êàâèì є ðîçãëÿä Б. Î. К³ñòÿê³âñüêèì ïðèðîäíèõ ïðàâ ÷åðåç 
ïðèçìó êîíñòèòóö³îíàë³çìó òà ïðàâîâî¿ äåðæàâè â êîíòåêñò³ ö³ëåé ³ñíó-
âàííÿ äåðæàâè. Тàê, íà éîãî äóìêó, íàñïðàâä³ âñå êóëüòóðíå ëþäñòâî 
æèâå â äåðæàâíèõ îá’єäíàííÿõ, äå êóëüòóðíà ëþäèíà é äåðæàâà – öå 
äâà ïîíÿòòÿ, ùî âçàєìíî äîïîâíþþòü îäíå îäíîãî. Тîìó êóëüòóðíà ëþäèíà 
íàâ³òü íåìèñëèìà áåç äåðæàâè ³, çâè÷àéíî, ëþäè ñòâîðþþòü, îõîðîíÿþòü 
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³ çàõèùàþòü ñâî¿ äåðæàâè íå äëÿ âçàєìíîãî ìîðäóâàííÿ, ïðèãíîáëåííÿ 
é âèíèùåííÿ, ³íàêøå äåðæàâè äàâíî ðîçïàëèñÿ á ³ ïåðåñòàëè  ³ñíóâà-
òè [14, ñ. 840].

Яê ñëóøíî âêàçóє Í. Î. Фàëüøèíà, òåîð³ÿ ïðèðîäíèõ ïðàâ, ùî ñòàíî-
âèòü ôóíäàìåíò ïðàâ ³ ñâîáîä ëþäèíè é ãðîìàäÿíèíà â ñó÷àñíîìó ñóñï³ëü-
ñòâ³, ïîñò³éíî ðîçâèâàєòüñÿ ô³ëîñîôàìè, ïîë³òîëîãàìè, þðèñòàìè. Óñ³ âîíè 
íàìàãàþòüñÿ çíàéòè ðîçóìíèé áàëàíñ ì³æ ñâîáîäîþ ³ ñîö³àëüíîþ ñïðàâåä-
ëèâ³ñòþ, ñâîáîäîþ ³ äåðæàâíèì ðåãóëþâàííÿì. Ц³ ñï³ââ³äíîøåííÿ ñòàëè 
ùå á³ëüø ñêëàäíèìè â ñó÷àñíó åïîõó, ÿêà ïîâ’ÿçàíà ç íîâèìè óÿâëåííÿìè  
ïðî ³äåàëüíå ñóñï³ëüñòâî òà äåðæàâó. Îäíàê í³ÿê³ íîâàö³¿ íå â ñèëàõ ïîõèò-
íóòè òàê³ â³÷í³ ö³ííîñò³, ÿê ñâîáîäà, ñïðàâåäëèâ³ñòü, ìîðàëüí³ñòü, êóëüòóðà 
[15, ñ.    60–61].

Чåðåç òå äîö³ëüíèì âèäàєòüñÿ ï³äõ³ä Л. М. Íîâàê-Кàëÿєâî¿, ÿêà çàçíà-
÷àє, ùî êîíöåïö³ÿ ïðàâ ëþäèíè ³ â ïðàêòèö³ ñüîãîäåííÿ çàëèøàєòüñÿ ³äå-
àëîì, äî ÿêîãî ïðàãíå ä³þ÷à ñèñòåìà äåðæàâíîãî óïðàâë³ííÿ, íåçàëåæíà 
â³ä îñîáëèâîñòåé ãåîãðàô³¿, ïîë³òèêè é êóëüòóðè. Íàö³îíàëüí³ óðÿäè òà 
ì³æíàðîäí³ ³íòåãðàö³éí³ ñòðóêòóðè íàìàãàþòüñÿ äåìîíñòðóâàòè ïîë³òè÷íó 
âîëþ ùîäî âïðîâàäæåííÿ ïðàâ ëþäèíè â ïðàêòèêó äåðæàâíîãî óïðàâë³ííÿ. 
Вîäíî÷àñ, ïîòð³áíî çâàæàòè é íà ðîëü êîæíî¿ êîíêðåòíî¿ ëþäèíè â öüîìó 
ïðîöåñ³, àäæå âîíà ïîâèííà óñâ³äîìëþâàòè ñâî¿ ïðàâà é ñâîáîäè, ìàòè 
ìîæëèâ³ñòü ³ áàæàííÿ ¿õ îáñòîþâàòè ïåðåä äåðæàâîþ, ùî, ïåðåâàæíî, ¿õ 
³ ïîðóøóє. Рåàë³çàö³ÿ ïðàâ ëþäèíè ìîæëèâà ò³ëüêè íà óìîâàõ çàêîííîñò³ 
òà òðàíñïàðåíòíîñò³ ïðîöåñ³â, ïðîöåäóð ³ äîêóìåíòíîãî ñóïðîâîäó äåðæàâ-
íîãî óïðàâë³ííÿ, ùî ÿñêðàâî äåìîíñòðóє äæåðåëüíèé ôîíä ³ äîñâ³ä єâðî-
ïåéñüêîãî äåðæàâîòâîðåííÿ [16].

Пðîâîäÿ÷è þðèäè÷íèé àíàë³ç Кîíñòèòóö³¿ СШÀ 1787 ðîêó,  Б. І. Сòà-
õóðà êîíñòàòóє â³äñóòí³ñòü ó í³é ïåðåë³êó ïðàâ ëþäèíè, îñê³ëüêè ââàæàëî-
ñÿ, ùî ïðèðîäí³ ïðàâà, ÿê³  íàëåæàòü ëþäèí³, íå ïîòðåáóþòü ïîäàëüøîãî 
çàêð³ïëåííÿ. Пîçèòèâíà ô³êñàö³ÿ îäíèõ ïðàâ, íà äóìêó áàòüê³â-çàñíîâíèê³â 
СШÀ, ìîãëà ïðèçâåñòè äî óòèñêó ³íøèõ ïðàâ ëþäèíè, ÿê³ íå îòðèìàëè 
ïîçèòèâíîãî êîíñòèòóö³éíîãî âèçíàííÿ –  áåçïîñåðåäí³é âïëèâ àíãë³éñüêî¿ 
ïðàâîâî¿ òðàäèö³¿ íà ³ñíóâàííÿ  äåïîçèòèâíîãî «ðåçåðâóàðó ïðèðîäíî¿ ñâî-
áîäè», ùî íå ìîæå áóòè âè÷åðïíèé  ïîçèòèâíîþ ô³êñàö³єþ îêðåìèõ ïðàâ 
ëþäèíè [17, ñ. 41].

Ó ñó÷àñí³é íàö³îíàëüí³é þðèäè÷í³é íàóö³ ³äå¿, ïîâ’ÿçàí³ ç ïðàâàìè 
ëþäèíè, ïðèðîäíèì ïðàâîì ³ ïðèðîäíèìè ïðàâàìè, îòðèìàëè íîâèé ïîø-
òîâõ äëÿ ðîçâèòêó â ïåð³îä ïðîãîëîøåííÿ íåçàëåæíîñò³. Тàê íà ïî÷àòêó 
90-õ ðîê³â ïðîôåñîð Î. М. Кîñòåíêî, íàïîëåãëèâî îáґðóíòîâóþ÷è íåîá-
õ³äí³ñòü â³äðîäæåííÿ â óêðà¿íñüêîìó ïðàâîçíàâñòâ³ êîíöåïö³¿ ïðèðîäíîãî 
ïðàâà, ÷³òêî íàñë³äóє áàçîâ³ ³ñòîðèêî-ä³àëåêòè÷í³ ï³äõîäè, âèçíà÷àþ÷è, ùî 
êîæåí íîâèé òèï ïðàâà (ðàáîâëàñíèöüêå, ôåîäàëüíå, áóðæóàçíå) âèíèêàâ 
íà îñíîâ³ êîíöåïö³¿ ïðèðîäíîãî ïðàâà äëÿ ïîäîëàííÿ ñâàâîë³. Íà éîãî ïåðå-
êîíàííÿ, ïðèðîäà, ¿¿ çàêîíè – àðãóìåíòè íà êîðèñòü áóäü-ÿêî¿ ðåôîðìè, 
ñïðÿìîâàíî¿ íà ïîøóê ïðîòèä³¿ ñâàâîë³ ëþäåé [18, ñ. 77].

Т. Þ. Дàøî äîðå÷íî óêàçóє, ùî ïðèðîäíî-ïðàâîâà êîíöåïö³ÿ ñòàâèòü 
ïðàâà ëþäèíè íàä äåðæàâîþ, çàïîá³ãàþ÷è ¿õ äîâ³ëüíîìó îáìåæåííþ. Дåð-
æàâà íå ìîæå íå âèçíàâàòè ïðàâ ëþäèíè íà æèòòÿ, ã³äí³ñòü, íåäîòîðêàí-
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í³ñòü òîùî. Вîäíî÷àñ, äåðæàâà, ñïèðàþ÷èñü íà çàêîí, çîáîâ’ÿçàíà âèêîíó-
âàòè ôóíêö³þ ¿õ çàõèñòó ³ çàáåçïå÷åííÿ. Îòæå, þðèäè÷íå çàêð³ïëåííÿ ïðàâ 
ëþäèíè, âáèðàþ÷è â ñåáå ïðèðîäíî-ïðàâîâ³ íà÷àëà, ùî ì³ñòÿòüñÿ â íèõ, 
ïîì’ÿêøóє ïðîòèñòîÿííÿ ïðèðîäíî-ïðàâîâèõ òà ïîçèòèâ³ñòñüêèõ ï³äõîä³â 
[19, ñ. 114].

Íà äóìêó À. В. Пàòëàé÷óê, çíà÷óùîþ îñíîâîþ âñ³õ óÿâëåíü ïðî ïðè-
ðîäíå ïðàâî (éîãî ³äåєþ) є ïðèíöèï ïðîòèñòàâëåííÿ ïðèðîäíîãî ïðàâà 
ïîçèòèâíîìó, ÿêèé âêëþ÷àє ¿õíþ ö³íí³ñíó îö³íêó ³ ïð³îðèòåò ïåðøîãî íàä 
äðóãèì; îñíîâíèìè ö³íí³ñíèìè ñêëàäîâèìè ïðèðîäíîãî ïðàâà ìîæíà âèçíà-
÷èòè ñïðàâåäëèâ³ñòü, ð³âí³ñòü, ñâîáîäó, ã³äí³ñòü îñîáèñòîñò³, ïðàâà ëþäèíè, 
ïðàâîâå îáìåæåííÿ âëàäè» [10, ñ. 5].

Î. М. Кîñòåíêî îáñòîþє íåîáõ³äí³ñòü â³äðîäæåííÿ ïðèðîäíî-ïðàâîâî¿ 
êîíöåïö³¿ â ñó÷àñíèõ óìîâàõ íà îñíîâ³ ³äå¿ «ñîö³àëüíîãî íàòóðàë³çìó». 
В³äïîâ³äíî äî íå¿, â³í ðîçâèâàє äîêòðèíó «ñîö³àëüíî-íàòóðàë³ñòè÷íî¿ þðè-
ñïðóäåíö³¿», çã³äíî ç ÿêîþ âèçíà÷àє ïðèðîäíå ïðàâî ÿê «çàêîíè ñîö³àëüíî¿ 
ïðèðîäè, êîòð³ ìàþòü â³äêðèâàòèñÿ ëþäüìè ³ âò³ëþâàòèñü ó ôîðìó çàêîíî-
äàâñòâà» [20, ñ. 5].

Çà òâåðäæåííÿì С. В. Шåâ÷óê, ô³ëîñîô³ÿ ïðèðîäíèõ ïðàâ îáñòîþє ïåâí³ 
îáìåæåííÿ äåðæàâíî¿ ä³ÿëüíîñò³, ÿêèìè є ïðèðîäí³ ïðàâà ëþäèíè. Іç ö³є¿ 
ïåðñïåêòèâè âîíè ùå òàêîæ ìàþòü íàçâó ìîðàëüíèõ ïðàâ ôóíäàìåíòàëü-
íîãî çíà÷åííÿ, òîáòî íàëåæàòü êîæí³é îñîá³ ó ¿¿ ïðàâîâ³äíîñèíàõ ³ç äåðæà-
âîþ; ìàþòü óí³âåðñàëüíèé õàðàêòåð: ïðèðîäí³ ïðàâà íàëåæàòü óñ³ì ëþäÿì 
íåçàëåæíî â³ä äåðæàâíèõ êîðäîí³â òà ñîö³àëüíîãî ñòàòóñó [21].

В. Ç. Чîðíîïèñüêà óêàçóє, ùî ò³ëüêè ïðèðîäíî-ïðàâîâà êîíöåïö³ÿ, ÿêà 
ä³éñíî є ïðàâîâà, ìîæå âèñòóïàòè ò³єþ îñíîâîþ, íà ÿê³é ³ êð³çü ïðèç-
ìó ÿêî¿ ìîæå ö³ë³ñíî ôîðìóâàòèñÿ, ³íòåíñèâíî ðîçâèâàòèñÿ òà åôåêòèâíî 
ä³ÿòè ñó÷àñíà äîêòðèíà ïðàâ ëþäèíè. Ó ïëîùèí³ öüîãî îñîáëèâîãî ñâ³òî-
ãëÿäó ³íäèâ³ä îñìèñëþєòüñÿ ëîã³÷íî «âìîòèâîâàíèì» ó áóäîâó Вñåñâ³òó, 
â àðõ³òåêòîí³êó ïðèðîäè. Лþäèíà – âèíÿòêîâèé ôåíîìåí, é îñê³ëüêè âîíà 
є ÷àñòèíîþ ïðèðîäè, ¿é íåîáõ³äíî êåðóâàòè ïðèðîäíèìè çàêîíàìè. Þðè-
äè÷íèé ñâ³òîãëÿä óñ³õ ³ñòîðèêî-êóëüòóðíèõ åïîõ íàäàâ êîíöåïòàì ïðèðîä-
íî-ïðàâîâî¿ êîíöåïö³¿, ¿¿ òâåðäæåííÿì є ñòàòóñ «apriori» ³ñíóþ÷èõ óí³âåð-
ñàëüíèõ òà àáñîëþòíèõ ö³ííîñòåé, êîëè ìåòîþ çàêîíîäàâöÿ âèñòóïàє ëèøå 
óáåçïå÷èòè ¿õ íàéá³ëüø âèðàçíå òëóìà÷åííÿ [22, ñ. 107].

Ó ïëîùèí³ ïðèðîäíî-ïðàâîâîãî ñâ³òîñïðèéíÿòòÿ ââàæàєòüñÿ, çàóâàæóє 
М. Г. Бðàòàñþê, ùî îñê³ëüêè ³íäèâ³ä є ÷àñòèíîþ ïðèðîäè, ó ÿê³é óñå æèâå 
ìàє ïðàâî áóòè, òî, â³äïîâ³äíî, ëþäèíà, ÿê ³ âñå ³íøå æèâå, ìàє ïðèðîäí³ 
ïðàâà – áóòè, âîëîä³òè, êîðèñòóâàòèñÿ, âò³ëþâàòè, óáåð³ãàòè ñåáå, â³äñòî-
þâàòè ñâî¿ ïðàâà òîùî. Àäæå áåç ïîâíîö³ííî¿ ðåàë³çàö³¿ öèõ ïðàâ îñîáà, 
ÿê ³ñòèííà æèâà ³ñòîòà, à êð³ì ³íøîãî, ÿê ôåíîìåíàëüíå òâîð³ííÿ, íå â³ä-
áóäåòüñÿ [23, ñ. 38].

Î. Кðóê ï³äì³÷àє, ùî íà òë³ ïðèðîäíî-ïðàâîâî¿ ïàðàäèãìè îñîáà â³äêðè-
âàєòüñÿ ÿê íåâ³ä’єìíà ÷àñòèíà ïðèðîäíîãî áóòòÿ, äå ïðàâî ñòàє íåâ³ää³ëüíè-
ìè â³ä ³íäèâ³äà, âîíî ãàðìîí³éíî єäíàєòüñÿ ³ç äóõîâíîþ ñôåðîþ ëþäñüêîãî 
æèòòÿ, ³ç ö³ííîñòÿìè âèùî¿ ìàòåð³¿, à â³äòàê ïðàâà ëþäèíè ïîñòàþòü ç³ 
ñàìîãî ¿¿ єñòâà. Тàêèé ï³äõ³ä ñïîíóêàє äîñë³äíèê³â äî îñìèñëåííÿ ëþäèíè 
â óñ³é ïîâíîò³ ¿¿ ëþäñüêîãî áóòòÿ. В³äòàê íà÷àëà ïðàâà ì³ñòÿòüñÿ íå ò³ëüêè 
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â äåðæàâ³, àëå, ïåðåäóñ³ì, â Àáñîëþò³, ïðèðîä³, êîñìîñ³ òà, ùî âèíÿòêîâî 
çíà÷ëèâî, ó ëþäèí³, ¿¿ ðîçóì³, äóõîâíîìó єñòâ³. Вèðàæàëüíî-ñìèñëîâèìè 
âëàñòèâîñòÿìè ïðàâà, âáà÷àє äîñë³äíèê, є ³ñòèíà, ñâîáîäà, çàãàëüíå áëàãî, 
ñïðàâåäëèâ³ñòü, ð³âí³ñòü; ó ãàðìîí³éí³é єäíîñò³ ïåðåáóâàþòü ìîðàëü, ðåë³-
ã³ÿ òà ïðàâî; ïðèðîäí³ ïðàâà ëþäèíè – öå íåâ³ä÷óæóâàí³ ïðàâà, ùî є ôóí-
äàìåíòîì ëþäñüêîãî ³ñíóâàííÿ; ïîçèòèâíå (äåðæàâíå) ïðàâî є ðåçóëüòàòîì 
ðîçâèòêó ïðèðîäíèõ ïðàâ òîùî [24, ñ. 22].

Шëÿõ äî ðîçóì³ííÿ ïðèðîäíîãî ïðàâà, ðîçì³ðêîâóє К. Þ. Кðàñîâñüêèé, 
ïîëÿãàє ÷åðåç îñìèñëåííÿ ïåâíîãî îá’єêòèâíî ³ñíóþ÷îãî ïðîòèñòàâëåííÿ 
ïðàâà ³ çàêîíó ÿê âàæëèâî¿ òåîðåòè÷íî¿  òà ïðàêòè÷íî¿ ïðîáëåìè, ùî ìàє 
áåçïîñåðåäíє â³äíîøåííÿ äî òëóìà÷åííÿ ïðèðîäíîãî ïðàâà, à â³äïîâ³äíî, 
³ äî ðîçóì³ííÿ ïðèðîäíèõ ïðàâ [25, ñ. 35].

Висновки. Тàêèì ÷èíîì, ï³äñóìîâóþ÷è çàãàëüíîòåîðåòè÷í³ àñïåê-
òè êîíöåïòó ïðèðîäíèõ ïðàâ ëþäèíè â êîíòåêñò³ ïðèðîäíîãî ïðàâà êð³çü 
ïðèçìó òâîð÷îãî äîðîáêó îêðåìèõ â³ò÷èçíÿíèõ ïîñòàòåé òà äîñë³äíèê³â 
þðèäè÷íî¿ íàóêîâî¿ äóìêè, ñë³ä íàãîëîñèòè íà ¿õ óí³êàëüíîñò³, ùî îáóìîâ-
ëåí³ îñîáëèâîþ ðîëëþ – ïðîäèêòîâàíèõ ñàìîþ ïðèðîäîþ ëþäèíè, à çâ³äñè 
³ ¿õ çíà÷èì³ñòþ, ÿêó âîíè ñêëàäàþòü òà â³ä³ãðàþòü ó ñòàíîâëåíí³, ôîð-
ìóâàíí³ é ðîçâèòêó ëþäèíè – îñîáèñòîñò³. Пðèðîäíî-ïðàâîâ³ êîíöåïö³¿ 
õàðàêòåðèçóþòü çàãàëîì ïðàâà ëþäèíè ÿê âèÿâ ö³ííîñòåé ëþäñüêîãî áóòòÿ 
òà ïðîÿâ îá’єêòèâíèõ ïîòðåá, íåïîä³ëüíî ïîâ’ÿçàíèõ ³ç ¿¿ ³ñíóâàííÿì òà 
ðîçâèòêîì, äå ñïðàâåäëèâ³ñòü ñîö³àëüíèõ çàêîí³â ³ ïóáë³÷íèõ ³íñòèòóö³é 
çàëåæèòü â³ä  ¿õ â³äïîâ³äíîñò³ ïåâíèì óí³âåðñàëüíèì çàêîíàì ïðèðîäè.
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Анотація 
Магновський І. Й. Концепт природних прав людини в контексті природного права 

в національній науковій думці. – Сòàòòÿ.
Сòàòòÿ ïðèñâÿ÷åíà âèñâ³òëåííþ òåîðåòèêî-ô³ëîñîôñüêèõ àñïåêò³â êîíöåïòó ïðèðîäíèõ 

ïðàâ ëþäèíè â êîíòåêñò³ ïðèðîäíîãî ïðàâà â íàö³îíàëüí³é íàóêîâ³é äóìö³. Àêöåíòîâàíî 
óâàãó íà òîìó, ùî ïðèðîäí³ ïðàâà íàëåæàòü ëþäèí³ â³ä ¿¿ íàðîäæåííÿ âæå òîìó, ùî âîíà 
є ñàìå ëþäèíîþ, òà âèïëèâàþòü ³ç ïðèðîäè ëþäèíè é ïîâ’ÿçàí³ ç íåþ, òîáòî є ðîäîíà÷àëü-
íèìè é îñîáèñòèìè ïðàâàìè. Óêàçàíî íà ìàêñèìàëüíî øèðîêå, óí³âåðñàëüíå çíà÷åííÿ íîðì 
ïðèðîäíîãî ïðàâà, ÿê³ àäðåñîâàí³ äî âñ³õ áåç âèíÿòêó ïðàâîçäàòíèõ ñóá’єêò³â ³ çàêëèêàþòü 
äîòðèìóâàòèñÿ çàêð³ïëåíèõ ó íèõ ïðèïèñ³â, òîìó ùî îñòàíí³ â³äïîâ³äàþòü âèìîãàì âèùî¿, 
àáñîëþòíî¿ ñïðàâåäëèâîñò³. Íàãîëîøåíî, ùî ïðèðîäíå ïðàâî є ïåâíèìè ìîæëèâîñòÿìè 
ó÷àñíèê³â ñóñï³ëüíîãî æèòòÿ, ÿê³ є íåîáõ³äíèìè äëÿ çàäîâîëåííÿ ¿õí³õ á³îëîã³÷íî é ñî-
ö³àëüíî îáґðóíòîâàíèõ, çà ïåâíèõ ³ñòîðè÷íèõ óìîâ, ïîòðåá é îá’єêòèâíî âèçíà÷àþòüñÿ 
äîñÿãíóòèì ð³âíåì ðîçâèòêó ñóñï³ëüñòâà ³ ìàþòü áóòè çàáåçïå÷åí³ êîæíîìó. Çàóâàæåíî 
íà íåçì³ííîñò³ â ÷àñ³ ïðèðîäíîãî ïðàâà, òîä³ ÿê ïîçèòèâíå ïðàâî ìîæå ìàòè ì³íëèâèé òà 
íåïîñò³éíèé õàðàêòåð, çàëåæíî â³ä ð³çíîìàí³òíèõ ôàêòîð³â (ïîë³òè÷íèõ, åêîíîì³÷íèõ, êóëü-
òóðíèõ òîùî). Пðèðîäíå ïðàâî є ñóêóïí³ñòþ îñíîâíèõ çàêîíîì³ðíîñòåé, ïîëîæåíü òà çàñàä, 
ÿê³ âèçíà÷àþòü ïîâåä³íêó ëþäåé ó ñîö³óì³ íåçàëåæíî â³ä ïîçèòèâíîãî ïðàâà. Кîíñòàòîâàíî, 
ùî ô³ëîñîô³ÿ ïðèðîäíèõ ïðàâ îáñòîþє ïåâí³ îáìåæåííÿ äåðæàâíî¿ ä³ÿëüíîñò³, ÿêèìè є ïðè-
ðîäí³ ïðàâà ëþäèíè. Пðèðîäíî-ïðàâîâà êîíöåïö³ÿ ñòàâèòü ïðàâà ëþäèíè íàä äåðæàâîþ, 
çàïîá³ãàþ÷è ¿õ äîâ³ëüíîìó îáìåæåííþ, äå êîíöåïö³ÿ ïðàâ ëþäèíè ³ â ïðàêòèö³ ñüîãîäåííÿ 
çàëèøàєòüñÿ ³äåàëîì, äî ÿêîãî ïðàãíå ä³þ÷à ñèñòåìà äåðæàâíîãî óïðàâë³ííÿ, íåçàëåæíà 
â³ä îñîáëèâîñòåé ãåîãðàô³¿, ïîë³òèêè é êóëüòóðè. Сòâåðäæåíî, ùî ò³ëüêè ïðèðîäíî-ïðàâîâà 
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êîíöåïö³ÿ, êîòðà ä³éñíî є ïðàâîâà, ìîæå âèñòóïàòè ò³єþ îñíîâîþ, íà ÿê³é ³ êð³çü ïðèçìó 
ÿêî¿ ìîæå ö³ë³ñíî ôîðìóâàòèñÿ, ³íòåíñèâíî ðîçâèâàòèñÿ òà åôåêòèâíî ä³ÿòè ñó÷àñíà äîê-
òðèíà ïðàâ ëþäèíè. П³äñóìîâàíî, ùî øëÿõ äî ðîçóì³ííÿ ïðèðîäíîãî ïðàâà ïîëÿãàє ÷åðåç 
îñìèñëåííÿ ïåâíîãî îá’єêòèâíî ³ñíóþ÷îãî ïðîòèñòàâëåííÿ ïðàâà é çàêîíó ÿê âàæëèâî¿ 
òåîðåòè÷íî¿  ³ ïðàêòè÷íî¿ ïðîáëåìè, ùî ìàє áåçïîñåðåäíє â³äíîøåííÿ äî òëóìà÷åííÿ ïðè-
ðîäíîãî ïðàâà, à â³äïîâ³äíî, ³ äî ðîçóì³ííÿ ïðèðîäíèõ ïðàâ.

Ключові слова: êîíöåïò, êîíöåïö³ÿ ïðàâ ëþäèíè, ïðèðîäí³ ïðàâà ëþäèíè, ïðèðîäíå 
ïðàâî, ïîçèòèâíå ïðàâî.

Summary
Mahnovskyi I. Y. The concept of natural human rights in the context of natural law 

in national scientific thought. – Article. 
The article highlights the theoretical-philosophical aspects of the concept of natural human 

rights in the context of natural law in the national scientific opinion. Attention is focused on 
the fact that natural rights belong to a person from his birth, because he is a human being 
and so this rights derives from the nature of a human and is connected with human, so they 
are ancestral and personal rights.  The widest, universal meaning of the norms of natural 
law is indicated, which are addressed to all legally capable subjects  and call to adhere to 
the prescriptions fixed in them, because this norms matches the requirements of highest  
absolute justice.  It is emphasized that natural law is certain opportunities of the participants of 
social life, which are necessary to satisfy their biologically and socially justified, under certain 
historical conditions, needs and are objectively determined by the achieved level of development 
of society and must be provided to everyone.  It is noted that natural law is immutable over 
time, while positive law can be variable and unstable, depending on various factors (political, 
economic, cultural, etc.).  Natural law is a set of basic laws, provisions and principles that 
determine the behavior of human in society regardless from positive law.  It is stated that the 
philosophy of natural rights advocates certain limitations of state activity, which are natural 
human rights.  The natural law concept places human rights above the state, preventing their 
arbitrary limitation, where the concept of human rights and in today’s practice remains an ideal 
to which the current state administration system strives, independent from the peculiarities 
of geography, politics and culture.  It is claimed that only the natural law concept, which is 
really legal, can act as the basis on which and through the prism of which the modern doctrine 
of human rights can be integrally formed, intensively developed and effectively work.It is 
concluded that the way to the understand the natural law is through the understanding of a 
certain objectively existing opposition between law and statute as an important theoretical 
and practical problem that is directly related to the interpretation of natural law and to the 
understanding of natural rights.

Key words: concept, concept of human rights, natural human rights, natural law, positive 
law.



57

© Mishyna N. V., 2022

UDC 342.32
DOI https://doi.org/10.32782/npnuola.v31.2022.7

N. V. Mishyna

UKRAINIAN LEGISLATION ON ASSOCIATIONS: 
CONSTITUTIONAL AXIOLOGY AND THE EUROPEAN COURT OF 
HUMAN RIGHTS’ CASE KORETSKYY AND OTHERS V. UKRAINE

Problem statement and its connection with important scientific or 
practical tasks. The importance of associations in the modern societies and 
states is enormous. They unite people and legal persons into the territory-
based or the interest-based groups. They constantly develop and exist in 
different organizational forms. They represent the views and needs of the 
different groups of people – majorities, minorities, created on the different 
basics – economic, political, religious, sexual etc. They participate in the state 
building and in the building of civil society. They take part in elections to 
create democratically functioning state and municipal authorities. They create 
the ‘legal-free’ space between the society and the state, which is known as 
the ‘civil society’.

The associations come in different forms – churches, charities, trade-
unions, sport club, political parties and so on. In the democracies they are 
created by the initiative of people or non-public legal persons (without influ-
ence of state and municipal bodies and officials), function without such an 
influence and have voluntary membership – or no membership at all. That is 
why the regulation of associations is one of the most important problems in 
every country – based on the national history and traditions, the most effect-
ive approach should be developed. 

Analysis of recent research and publications, which initiated the 
solution of this problem and on which the author relies, highlight-
ing previously unresolved parts of the overall problem to which the 
article is devoted. Associations, different aspects of their functioning and 
studying, are the subject of the research of politicians, sociologists, econo-
mists and surely lawyers. The associations are regulated by the administrative 
law (registration, control of their activity, penalties for the felonies), civil law 
(property of the associations, other resources of the associations), tax law 
(taxation of the associations, taxation of the people and companies that do 
the donations), and criminal law (penalties for the crimes). But the basics 
of this regulation are created by the norms of the constitutional law. In this 
article the author uses mostly Constitution of Ukraine 1996, laws of Ukraine 
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at the researched topic, as well as the case law – the case of Koretskyy and 
others v. Ukraine (Application no. 40269/02). Some of the theoretical provi-
sions are grounded on the works of the legal scientists, that research the right 
to associate (see [1 - 5]). 

The aim of the article is to show the perspectives of the improvement the 
Law of Ukraine ‘On Civic Associations’ (2012).

This Law of Ukraine was passed during the period of the country’s develop-
ment, when European integration wasn’t a priority, so now it is urgent to 
change it in accordance with the main values of the European constitution-
alism. 

Constitutionalism is the main concept of the branch of constitutional law. 
Constitutionalism is a political-legal theory that develops for centuries – since 
the Magna Charta was introduced in 1215. Thus, constitutionalism changes 
constantly, according to the main values of the state and society. 

There are many definitions of the constitutionalism. Constitutionalism is 
both the political and the legal doctrine. The legal understanding of the consti-
tutionalism states that it is the special regime of the functioning of the state 
authorities. This regime is based on the certain principles. Most of them are 
in the Ukrainian Constitution since 1996, but aren’t reflected in the current 
legislation, including the NGO’s legislation.

The principles of constitutionalism show the main values of the constitu-
tionalism. Because of that, the researchers consider these principles as the 
opened list of the modern state characteristics. The principles can be changed 
and modified in order to serve the main goal of the state. Modern Ukrainian 
state (and thus the modern Ukrainian constitutionalism) sees the human 
being, his or her life and health, honour and dignity, inviolability and security 
as its main value. Thus, associations are extremely important to achieve this 
goal – creation of the social state in Ukraine (Article 3 of the Constitution of 
Ukraine).

The principles of the modern Ukrainian constitutionalism could be found 
in the text of the Constitution, mostly in Chapter 1. The list includes the 
principle of separation of powers, the principle of the checks and balances, the 
principles of guaranteeing of the local self-government, the principle of the 
rule of law and many others. 

There are some principles of constitutionalism relating to the associations. 
Principle of sovereignty of the people includes the possibility and the real 
ability of the people to take part in the state and local government. One of 
the forms of taking part in the state and local government is through the 
elections. In Ukraine the political parties can suggest the lists of their candi-
dates to the Verkhovna Rada, Verkhovna Rada of the Autonomic Republic of 
Crimea and the local councils, and recommend their candidates to be elected 
the President of Ukraine, or the head of some local council. Other types of 
associations have the possibility to nominate the candidates to be elected the 
President of Ukraine, or the head of some local council. But they can contrib-
ute the election process by observing, agitating and other activities. This is 
only one example of how the associations take part in the implementation of 
the principle of sovereignty of the people in Ukraine.
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Principle of support of civil society is connected with the association’s 
activity. In fact, associations mostly form the civil society. The rights and 
possibilities, the legal status of the associations in the country show the 
situation with the state support of the civil society. In order to encourage 
the development of the civil society, the country usually revises the laws on 
associations. 

Principle of the rule of law has a great impact on the associations and 
is protected by them tremendously. One of the main activities of the asso-
ciations is lobbying and advocacy activity. Due to the organized groups of 
people (associations) the attention of the state authorities is attracted to the 
current problems. 

Principle of the social state is connected with the high social standards. 
Trade unions and other types of the associations contribute a lot, when it 
comes about the solving the problem with the low level of the social guaran-
tees of the human rights. Another aspect of the principle of the social state is 
the corporate social responsibility – a new theory within law and economics. 
According to this theory, each association should function in the way which 
is the friendliest to the society, state, ecology and so on. The concept of the 
corporate social responsibility is a new trend within the constitutionalism. 
The importance of the corporate social responsibility is enormous, that is 
why probably soon the list of the principles of the Ukrainian constitutionalism 
will include one more principle – the principle of state support of corporate 
social responsibility.

Principle of priority of human rights compared to the state’s rights 
supposes the priority of all of the human rights, including collective (freedom 
of associations) to the state’s rights. This principle is implemented mostly in 
constitutional, civil and criminal national legislation. 

Human rights in a democratic state are the highest value, the centre of 
the doctrinal understanding of the constitutionalism. Human rights are the 
centre of the subject of the branch of constitutional law – as this branch 
regulates three main groups of the social relationships. The first group is the 
legal status of the personality (the main part of it are the human rights). Two 
other groups – the form of the state and the basics of the society – state 
interaction – are closely connected with the human rights. The form of the 
democratic state is usually designed in a way that encourages the human 
rights’ protection. The interaction of the society and the state is only effective 
when the human rights are not only proclaimed, but also real. 

The interaction of the society and the state is possible mostly due to the 
freedom of associations and freedom of expression (freedom of speech). These 
two freedoms are among the oldest in the list of human rights. The freedom of 
associations and freedom of expression have universal status and are included 
in the various international standards of human rights, including the Universal 
Declaration of Human Rights 1948. 

Freedom of expression is a wider version of freedom of speech. The free-
dom of speech is used to define the freedom of verbal speech, while the free-
dom of expression includes not only the verbal speech, but also popularization 
and imparting of the information in all of the possible ways. 

Mishyna N. V. Ukrainian legislation on associations: constitutional axiology...
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Freedom of associations is the human right of the first generation. It helps 
to express, promote, pursue and defend collectively the common interests of 
the group of people, as well as to form groups.

Constitution of Ukraine guarantees the freedom of associations in Chap-
ter II, Articles 36-37. According to  Article 36, citizens of Ukraine have the 
right to freedom of association in political parties and public organisations 
for the exercise and protection of their rights and freedoms and for the satis-
faction of their political, economic, social, cultural and other interests, with 
the exception of restrictions established by law in the interests of national 
security and public order, the protection of the health of the population or the 
protection of rights and freedoms of other persons. 

As one can see, the text of Article 36 is created according to the inter-
national standards.

European integration efforts of Ukraine should emphasize the influence 
of the European Court of Human Rights’ decisions. Ukraine recognises the 
importance of the decisions of the European Court of Human Rights (ECHR) 
and always follows them. According to the international duties of Ukraine, 
these decisions are obligatory for our country. On January, 1, 2011 there were 
more than 35 decisions of the ECHR concerning the freedom of associations. 
One of the decisions was on the case of Koretskyy and others v. Ukraine 
(Application no. 40269/02).

Mr. Koretskyy and other applicants live in Kyiv, and on 7 June 2000 
the applicants and two other persons founded an association named “Civic 
Committee for the Preservation of Wild (Indigenous) Natural Areas in Berez-
nyaky”, the “Civic Committee”). Mr Koretskyy was elected as the Civic 
Committee’s head. On 27 July 2000 the applicants filed an application for the 
State registration of the Civic Committee together with a copy of its Articles 
of Association with the Kyiv City Department of Justice. The Civic Committee 
is a non-governmental (NGO), non-profit organisation.

On an unspecified date the application and Articles of association were 
returned to the applicants and they were advised to make changes to the 
text, which were noted down by the City Department in the same documents. 
In particular, several sentences and paragraphs were crossed out, includ-
ing paragraphs 3.1, 5.1 (d), and 6.4. Some other parts of the Articles were 
rephrased or amended, like, for instance, the word “lobbying” in paragraph 4.2 
(e) was replaced by “submission of propositions” and the phrase “to carry out 
non-governmental ecological expert examinations” in paragraph 5.1 (i) was 
reformulated to the effect that the Civic Committee could carry out ecological 
expert examination on a “voluntary basis”.

According to the applicants, on 6 September 2000 they submitted the 
redrafted version of the Articles of association, in which the Department’s 
amendments were partially accepted. The Government denied this.

By the letter of 18 September 2000, the City Department informed the 
applicants of its refusal to register the Civic Committee on the ground that 
its Articles had not been drafted in accordance with the domestic law. In par-
ticular, the Civic Committee’s status was not indicated; the provision that the 
Civic Committee could have representative offices in other cities and towns of 
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Ukraine did not correspond to the provision that its activities were to be car-
ried out on the territory of Kyiv; the Articles listed two aims of the organisa-
tion instead of one aim and tasks; the Executive Board of the Civic Committee 
was entrusted with economic functions while section 24 of the Associations 
of Citizens Act envisaged that the economic activities of an association could 
only be carried through separate legal entities which it could establish for 
that specific purpose; and the provisions that the Civic Committee could carry 
out publishing activities on its own and involve volunteers in its activities as 
members were contrary to the same law. Finally, the applicants had not taken 
into account all the corrections made to the text of the Articles of association 
and they had submitted a copy of the document showing that they had paid 
registration fees, while the original was required.

 The applicants continued to negotiate with the registered body, but also 
to carry out certain activities of the Civic Committee, in particular, publishing 
Articles on its behalf in various newspapers.

On 30 November 2000 the applicants lodged a complaint with the Pecher-
skyy District Court of Kyiv, seeking the annulment of the City Department’s 
decision not to register the Civic Committee. They alleged a violation of 
their right to form an association and the right to freely choose its aims 
and areas of activities. They also argued that the reasons for the refusal 
to register their association had been based on an incorrect interpretation 
and application of the relevant law by the City Department. Furthermore, 
according to them, the City Department had failed to take into account the 
amended version of the Articles of Association, which they annexed to their 
complaint to the court.

Within the period of 2 years the applicants used all the legal possibilities to 
solve their case in the Ukrainian courts. Finally, on 14 March 2002 a panel of 
three judges of the Supreme Court rejected the applicants’ request for leave 
to appeal in cassation, finding no grounds for examination of the case by the 
Civil Cases Chamber of the Supreme Court.

On 7 July 2002 the applicants decided to liquidate the Civic Committee 
and discontinued its activities.

Using the European Convention on Human Rights, the Ukrainian Constitu-
tion, the Laws and bylaws of Ukraine, the European Court of Human Rights 
came to such overall conclusions:

- that there has been a violation of Article 11 of the Convention.
- that each applicant should be awarded EUR 1,500 in respect of non-pecu-

niary damage (Mr. S. Koretskyy claimed EUR 6,000) and the other applicants 
claimed EUR 3,000 each in respect of pecuniary and non-pecuniary damage. 
They stated that, given his managerial responsibilities in respect of the Civic 
Committee and his professional experience in the field of ecology of more than 
thirty years, Mr. S. Koretskyy’s moral suffering because of the violation of his 
rights under Article 11 of the Convention had been greater than that of the 
other applicants. The applicants did not specify the nature of the pecuniary 
damage they had allegedly suffered) ;

- that the applicants should be awarded the requested sum of EUR 1,600 
for costs and expenses in the proceedings before the Court.

Mishyna N. V. Ukrainian legislation on associations: constitutional axiology...
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Conclusion. As for the Ukrainian legislation on the NGOs, the Court did 
not find it necessary in the circumstances to determine whether the fact that the 
authorities made changes and amendments to the text of the Articles of associ-
ation, thereby indicating the provisions which they thought were not in compli-
ance with the law and proposing the wording which, according to them, would 
satisfy the existing legal requirements, raises a separate issue under Article 11 
of the Convention. Ukraine has a new law ‘On Civic Associations’ now, but 
some of the facts, stated by the ECHR, aren’t included into it. There is one more 
trend how the legislation on NGOs might be modernized in the nearest future.

The article shows the perspectives of the improvement the Law of Ukraine 
‘On Civic Associations’ (2012). Nowadays there is a necessity to do this, 
regarding the European integration perspectives of the government and wish-
es of the biggest part of the Ukrainian population. The first direction of 
the improvement is to change certain articles of this Law in accordance with 
the principles of the European constitutionalism (they already are in the 
Ukrainian Constitution). The second direction covers the usage of the preced-
ents of the European Court of Human Rights.
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Summary
Mishyna N. V. Ukrainian legislation on associations: constitutional axiology and 

the European court of human rights’ case Koretskyy and others v. Ukraine. – Article.
The importance of associations in the modern societies and states is enormous. They unite 

people and legal persons into the territory-based or the interest-based groups. They constantly 
develop and exist in different organizational forms. They represent the views and needs of the 
different groups of people – majorities, minorities, created on the different basics – economic, 
political, religious, sexual etc. They participate in the state building and in the building of civil 
society. They take part in elections to create democratically functioning state and municipal 
authorities. They create the ‘legal-free’ space between the society and the state, which is 
known as the ‘civil society’.

The article shows the perspectives of the improvement the Law of Ukraine ‘On Civic 
Associations’ (2012). Nowadays there is a necessity to do this, regarding the European 
integration perspectives of the government and wishes of the biggest part of the Ukrainian 
population. The first direction of the improvement is to change certain articles of this Law 
in accordance with the principles of the European constitutionalism (they already are in the 
Ukrainian Constitution). The second direction covers the usage of the precedents of the 
European Court of Human Rights.

Analyzing provisions of the Constitution of Ukraine 1996, principles of the modern 
Ukrainian constitutionalism and the judgement on case of Koretskyy and others v. Ukraine 
(Application no. 40269/02), author formulates technical proposals based on it. For example, as 
for the Ukrainian legislation on the NGOs, the European Court of Human Rights did not find  
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necessary in the circumstances of the case to determine whether the fact that the authorities 
made changes and amendments to the text of the Articles of association, thereby indicating the 
provisions which they thought were not in compliance with the law and proposing the wording 
which, according to them, would satisfy the existing legal requirements, raises a separate issue 
under Article 11 of the Convention. Ukraine has a new law ‘On Civic Associations’ now, but 
some of the facts, stated by the ECHR, aren’t included into it. There is one more trend how 
the legislation on NGOs might be modernized in the nearest future. 

Key words: civil society, associations, constitutionalism, axiology, principles of the 
constitutionalism, European Court of Human Rights. 

Анотація
Мішина Н. В. Законодавство України про об’єднання: конституційна аксіологія 

та справа Європейського суду з прав людини «Корецький та інші проти України». – 
Còàòòÿ.

Çíà÷åííÿ àñîö³àö³é ó ñó÷àñíèõ ñóñï³ëüñòâàõ ³ äåðæàâàõ âåëè÷åçíå. Вîíè îá'єäíóþòü 
ëþäåé ³ þðèäè÷íèõ îñ³á ó ãðóïè çà òåðèòîð³єþ ïðîæèâàííÿ àáî ãðóïè çà ³íòåðåñàìè. Вîíè 
ïîñò³éíî ðîçâèâàþòüñÿ òà ³ñíóþòü ó ð³çíèõ îðãàí³çàö³éíèõ ôîðìàõ. Вîíè ðåïðåçåíòóþòü 
ïîãëÿäè òà ïîòðåáè ð³çíèõ ãðóï ëþäåé – á³ëüøîñò³, ìåíøèí, ñòâîðåíèõ íà ð³çíèõ çàñàäàõ – 
åêîíîì³÷íèõ, ïîë³òè÷íèõ, ðåë³ã³éíèõ, ñåêñóàëüíèõ òîùî. Вîíè áåðóòü ó÷àñòü ó ðîçáóäîâ³ 
äåðæàâè òà ðîçáóäîâ³ ãðîìàäÿíñüêîãî ñóñï³ëüñòâà. Вîíè áåðóòü ó÷àñòü ó âèáîðàõ äëÿ ñòâî-
ðåííÿ äåìîêðàòè÷íî ôóíêö³îíóþ÷î¿ äåðæàâíî¿ òà ìóí³öèïàëüíî¿ âëàäè. Вîíè ñòâîðþþòü 
«â³ëüíèé â³ä ïðàâ» ïðîñò³ð ì³æ ñóñï³ëüñòâîì ³ äåðæàâîþ, â³äîìèé ÿê «ãðîìàäÿíñüêå ñóñ-
ï³ëüñòâî».

Ó ñòàòò³ ïîêàçàíî ïåðñïåêòèâè âäîñêîíàëåííÿ Çàêîíó Óêðà¿íè «Пðî îá’єäíàííÿ ãðî-
ìàäÿí» (2012). Сüîãîäí³ є íåîáõ³äí³ñòü öå çðîáèòè, çâàæàþ÷è íà єâðî³íòåãðàö³éí³ ïåð-
ñïåêòèâè óðÿäó òà áàæàííÿ á³ëüøî¿ ÷àñòèíè óêðà¿íñüêîãî íàñåëåííÿ. Пåðøèé íàïðÿìîê 
óäîñêîíàëåííÿ – çì³íèòè îêðåì³ ñòàòò³ öüîãî Çàêîíó â³äïîâ³äíî äî ïðèíöèï³â єâðîïåéñüêî-
ãî êîíñòèòóö³îíàë³çìó (âîíè âæå є â Кîíñòèòóö³¿ Óêðà¿íè). Дðóãèé íàïðÿìîê ñòîñóєòüñÿ 
âèêîðèñòàííÿ ð³øåíü Єâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè.

Àíàë³çóþ÷è ïîëîæåííÿ Кîíñòèòóö³¿ Óêðà¿íè 1996 ð., ïðèíöèïè ñó÷àñíîãî óêðà¿í-
ñüêîãî êîíñòèòóö³îíàë³çìó òà ð³øåííÿ ó ñïðàâ³ «Кîðåöüêèé òà ³íø³ ïðîòè Óêðà¿íè» (Çà-
ÿâà № 40269/02), àâòîð ôîðìóëþє íà ¿õ îñíîâ³ ïðàêòè÷í³ ïðîïîçèö³¿. Íàïðèêëàä, ùîäî 
óêðà¿íñüêîãî çàêîíîäàâñòâà ïðî ãðîìàäñüê³ îðãàí³çàö³¿, Єâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè 
íå âèçíàâ çà íåîáõ³äíå íàäàâàòè ìîæëèâ³ñòü ëèøå ì³ñöåâèì îðãàíàì ïóáë³÷íî¿ âëàäè âè-
çíà÷àòè, ÷è çì³íè ³ äîïîâíåííÿ äî òåêñòó ñòàòóòó â³äïîâ³äàþòü çàêîíó, òà ïðîïîíóâàòè 
ôîðìóëþâàííÿ, ÿê³, íà ¿õíþ äóìêó, çàäîâîëüíÿòèìóòü ³ñíóþ÷³ ïðàâîâ³ âèìîãè; öå ï³äí³ìàє 
îêðåìå ïèòàííÿ ùîäî ñòàòò³ 11 Кîíâåíö³¿. В Óêðà¿í³ çàðàç ä³є â³äíîñíî íîâèé çàêîí «Пðî  
ãðîìàäñüê³ îá’єäíàííÿ», àëå â íüîìó íå âðàõîâàí³ äåÿê³ ôàêòè, ï³äêðåñëåí³ ó öüîìó ð³øåíí³ 
ЄСПЛ. Цå ìîæå áóòè âèçíàíî îäíîþ ç òåíäåíö³é, îäíèì ç íàïðÿì³â ìîäåðí³çàö³¿ çàêîíî-
äàâñòâà ïðî ãðîìàäñüê³ îðãàí³çàö³¿ íàéáëèæ÷èì ÷àñîì.

Ключові слова: ãðîìàäÿíñüêå ñóñï³ëüñòâî, àñîö³àö³¿, êîíñòèòóö³îíàë³çì, àêñ³îëîã³ÿ, 
ïðèíöèïè êîíñòèòóö³îíàë³çìó, Єâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè.
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