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H. B. Aniwyx
TEHJIEPHO-IIPABOBI PE®OPMHU Y ®PAHIIIT

ITocraHoBKa npoGaemMu. AKTya bHICTb 0OPaHOI TEMH TOJSITAE Yy TOMY, 10
cydacHa PpaHuis noknanae 6arato 3yCHJb LIOAO MPOBEIEHHS TeHIepPHO-Tpa-
BOBUX pe(opM y pi3HUX chepax KHUTTELSIIbHOCTI (PPaHIy3bKOr0 CYCHiNbCTBA.
[Tos’si3aHe 11e 3 THM, 110 OJHUM 3 TPHOPITETIB BHYTPIlIHBOI i 30BHILIHBOI MOJi-
TuKH PpaHuil € renaepHa piBHicTb. EKciepTH BBaXKaoTh, 110 cydyacHa Ppanuis
Jocsraa MoBHOI reHaepHol piBHocTi. Hemonasue nocaimkenns CeitoBoro 6as-
Ky MOKa3aJio, 110 JHIIe WicTb KpaiH i3 187 mocsAran moBHOI reHIepHOI piBHOCTI.
ExcriepTy ouiHIOBanu reHaepHy cHUTyalilo 3a 35 KpuTepisiMu y cdepax Tpymno-
BOT0, MalHOBOTO i CiMeHHOro Mpasa, BPaXxOBYIOUM BifMOBiAHI 3MiHU Y 3aKOHO-
naBcTBi Ta nposeneHi peopmu. Jlinepamu cranu Beneris, Hauis, JlaTtsis, Jlok-
cem6ypr, ®Ppanuis ta [lBeuis — came ug wictka Ha6pana no 100 6anis [9].

Croronni y ®paHuil KiHKH MOCiAaI0Th BUCOKI M0CaaW Ha Nep:KaBHOMY piB-
Hi. Hanpuknan, y 2022 p. Bnepe 3a 30 pokis ypsn Ppanuii odosnuna xiHka.
[Ipesunent @panuii EMmManyeab MakpoH npr3HauuB MpeM’€pOM KpaiHU KOJH-
IIHIO MiHICTEPKY Yy cnpaBax mnpati, 3aiHsiTocTi Ta iHterpauil ®panuii Enizaber
Bopu. o Bopu npem’epom-kinkowo y ®panuii 6yna quwe Enit Kpeccon [5].
B 2022 p. amxHst nanata napiaamenty ®paunuii — Hauionaneni 36opu — o6pana
crnikepom fdenb Bpayn-IliBe, sika crasa mepiio B icTopil KiHKOIO Ha Wil moca-
ni [11]. Le BKa3ye Ha Te, 10 XiHKK y PpaHlil CbOroHI BiflirpatoTh Ba:KJIHUBY
poJib y paHiy3bKoMy cycminbeTBi. [ oMy Tpoliecy crnpusiioTb pisHOMaHiTHI
reHJepHO-TIpaBoBi pedopmu y PpaHlii, crpsiMoBaHi Ha 3a0e3TeueHHsT PiBHUX
npaB i MOXKJMBOCTEH XKiHOK i YOJIOBIKIB.

AHani3 ocTaHHIX AocHimKeHb i myOJaikamiii. O6paHa Tema 3ajuina-
€TbCS MaJsIOJOCJIPKEHOI0 Yy BITUM3HSHIA TreHIepHid ropucnpyneHuii. Binmato-
Yy HasexkHe cydacHUM BueHuM-TeHaepuctam: [. 2Kykoscbka, K. JleBuenko,
JI. Kopmuu, H. Oniuenko, O. Octanenko, O. Cyc/oBa, caii 3a3HauMTH, 110
naHa npobJsema y KOMIJIEKCHOMY BHUIVISIAI He 3HAHIL/JIA MOBHOTO PO3KPUTTS
y Hayli FeHAepHOro Mpapa, 110 BKa3ye Ha aKTyaJbHiCTh 0OpaHOI TeMH.

MeTor0 mocHiIKeHHS € KOMIJIEKCHUHM Ta CUCTEeMHHMH aHaJji3 reHIep-
HO-TIpaBOBUX pedopm y PpaHuil, aKIEeHTYIOUH yBaru Ha NpobJaeMi MpaB XKiHOK.
Hs POSKPHTTH i€l MeTH MOCTaBJEHO TaKi 3aBAaHHS:

— 3LIMICHUTH KOPOTKHH ICTOPUUYHHI €KCKYPC PO3BHTKY MpaB XKiHOK y PpaH-
Uii, moynHawouu i3 yaciB Benukoi (paHiy3bKoi peBoJIOLIl i 10 CbOTONEHHS;
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— [IpoaHaJ/i3yBaTH 3aKPilJIeHHS NPUHUUITY TeHAePHO! PIBHOCTI HA KOHCTUTY-
uiiHoMy piBHi y PpaHii;

— JOCJIIMTH 3aKOH ITIPO reHAepHy piBHiCTb y PpaHLil;

— 3MiUCHUTH aHaJi3 (paHIy3bKOI0 3aKOHONABCTBA y cdepi 3aXUCTy KiHOK
Bill ciMEHHOTO HACHUILCTBA;

— BUCBITJIMTH TeHIepHO-NpaBoBy pedopMmy PpaHLii 11040 OAHOCTATEBUX
111100iB;

— [IpoaHaJi3yBaTH PO3BUTOK (PPaHIy3bKOI0 3aKOHOJABCTBA LIOAO PENpOLYK-
THUBHHUX I1PaB XkKiHOK Y KOHTEKCTi TAKHUX MHTaHb, 5K IPABO HA €KCTPOKOIOpaJb-
He (wryune) sanminenns (EK3), mpaBo Ha cyporaTHe MaTepMHCTBO, NPaBo
Ha abopT;

— HaJlaTH BUCHOBKM 3 MOpPYLIeHOI MpobJIeMH.

Buknan ocHoBHOro marepiaay pocuaigxkeHHs. [lle 3a ugaciB Besukoi
(hpaHLy3bKOl peBoJoLil Oyau cpo6U BU3HAHHS TIOBHOI COLiaJbHOI i TOJITUUHOT
piBHOMpaBHOCTI xkiHOK — y 1791 poui Hauionansuum 36opam 6yna npencrasie-
Ha «Jleknapauis npaB XiHKM | rpoMafsiHKK». AJte igest iHouol piBHOMPABHOCTI
Oyna BinkuHyTa, i TiMbKK B 1882 poui B mepxaBi 3’aBusnacsa Ppaniysbka Jira
npaB KiHOK. AJsie ycmimHa 60poTb0a 3a mpaBa »KiHOK pPO3ropHyJacs B KpaiHi
Bxe y XX croaitri [14].

[ToBHONpaBHUMH y4acHHKaMHU BUOOPIB (hpaHIyKEHKH CTa/IH JuLle 21 KBiTHA
1944 p. 3rigHo moctanoBu PpaHIily3bKoro TuM4acoBoro ypsigy. [lepmumu, Tak
61 MOBHUTH, BUIIPOOYBaTbHUMH BUOOPAMH, B SIKMX KiHKH 3MOTJIM B3SITH y4acTb
HapiBHi 3 4OJIOBiKaMH, CTaJ ¥ MyHilMna bHi Bu6opu 29 kBitTHs1 1945 p. A y nap-
JaMeHTCbKUX BuOopax 21 xoBTHa 1945 p. dpaHLyKeHKH Opasnu ydacTb yxe
Ha TOBHOWUiHHIH ocHOBi. Kopinui mycynbmanku ®paniysbkoro (Ha To#l uac)
AKMpy OTpHMAaJIK MPaBO TOJIOCY JHLIE 3a AeKpeToM Bin 3 qunus 1958 p. [17].

Ha koncTtuTyLiliHOMY piBHI XKiHKW 3000yJiKd piBHOMpaB’s i3 4OJIOBiKAMH IO
3aBepuenHi II CairoBoi BitiHu. Tak, y Ilpeam6ysi Konctutyuii ®paniysskoi
Pecny6siku 1946 poky 3a3HavyaeTbCs MPO Te, IO 3aKOH TapaHTye KiHKaM
B ycix ofJacTsix piBHi mpasa 3 yososikamu [8, ¢. 431].

Hespaxatouu Ha Te, mo e y 1981 poui y @panuii 6ysno ctBoperno MiHicTep-
CTBO 3 TIPaB XKiHOK, suie TibKH y 2014-My 6yB 0CTAaTOYHO MPUUHSATHH 3aKOH,
CIpSAIMOBaHMH Ha 3a0e3nedyeHHs AiKCHOI PiBHOCTI XiHOK i uoJsoBikiB [14]. Tak,
y 2014 p. Hauionanbhi 360pu (Huxkus nanata napaamenty) Ppanuii yxsanauam
3aKOH MPO TeHIepHY PiBHICTb. 3a HbOrO Bimmaau cBoi rogocu 359 memyratiB
HUXKHBOI Manat (QpaHLy3bKOro napaamenty, 24 — 6yau «mpotu» [15]. 3ako-
HOTIPOEKT, SIKMH MpeJCTaBWJa MiHICTp y crmpaBax XiHok Hamxkatr Banmo-bBen-
KaceM, HanepenonHi otpuMas cxBaseHHs Cenary. [laHWi NOKyMeHT TMiAmucaB
npesuneHT Ppaniryspkoi Pecnybmiku.

Y Xomi mapJaMeHTCBbKHUX CJyXaHb IPOEKT 3aKOHY OyJI0 CYTTE€BO HOIOBHe-
HO. 30KpeMa, y TeKCT BHeCJ/H MOJ0XKEeHHS L1040 NpaBa »KiHKW Ha MpPOBeJeHHS
abopty 6e3 6yab-akux yMoB (paniue xinka y ®panuil Morsia no36aBUTHCH 1710~
Iy Jidlle y CKPYTHOMY (hiHaHCOBOMY CTaHOBHILI). [T0/10KeHHsT 3aKOHY TaKOXK
361/MBIIUIN TePMiH BiAMYyCTKH M0 AOTJISIAY 32 TUTHHOWO AJsi 6ATbKiB (sK Marepi,
TaK i 6aTbka) 3 6 MicsuiB 10 ogHOro poky. Kpim Toro, 3akoH mependauae xop-
CTKi CaHKU{l 32 yXWJIeHHSI BUIJIATH aJliMeHTIB NpH Po3/ydeHHi. 3rigHo 3i cra-
THCTHKOW, 64u3bko 40% animentie y ®panuii He BUMIaYylOThCA ab0 BHIIA-
4yIThCS HeperyJspHo [15].
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3aKoH TakoxX nependavac HOBi 3aXOAHM 1100 AOTPUMAHHS IeHIEePHOI PiBHO-
cti y npodeciiiHin cdepi Ta noaituui. IlingnpuemcTaM Ta KoMnasisam, ki nopy-
IIyBaTUMYTh nependadeHi HOBUM 3aKOHOM HOPMH PIiBHOCTI MiX 4OJIOBiKaMHU Ta
JKiHKaMmu, Oy/e BiIMOBJIEHO y NEPKAaBHUX 3aMOBJIeHHSX. [losiTHUHUM napTism
Y TakOMY BHMAJKy 3arpoxkyioThb cepiosni wrpadu [15].

Y xoni cayxaHb B mapJ/aMeHTi BeJIMKi Cylmepeukd BUKJIMKaJO 0OTOBOpPEHHS
M0JI0KEeHHS CTATTi 3aKOHY, 3TifIHO 3 KO NPHU PO3Jy4deHHi OaTbKiB IpiopUTeT
BifmaeTbcsl He MaTepi, K paHille, a 104eproBOMY MPOKHUBAHHIO TUTHHU 3 KOXK-
HUM 3 0aTbKiB, He3aJeXXHO BiJ BiKy MUTHHU. TakoxK YUHHOCTI HaOyAyTh Taki
TN0JI0KEHHS 3aKOHY, §IKi 3a00pOHSI0Tb MPOBOAUTH Ha TepuTopili PpaHuii KOH-
KypCH KpacH [J/151 HEelOBHOJITHIX. ¥ pasi MopylleHHS Ha 3JI0BMHUCHUKIB UeKae
yB’sI3HEeHHS TepMiHOM 0 2 pokiB Ta wrpad 1,5 Tuc. eBpo. Bikosi o6MekeHHs
y4YaCHULb NPU LbOMY CTaHOBUTHMYTb 13 pokiB. [1s y4acTi y KOHKypci AiBYa-
ToK Bin 13 mo 16 pokiB opraHizaTopam notpiéHo 6yme OTpPUMATH CleljaJbHAN
nossia npedexrypu [15].

®paHly3bKe 3aKOHOAABCTBO 3a3HAJI0 3HAYHUX 3MiH Yy cepi 3aXHUCTy KiHOK
Bifl CiMEHHOTr0 HACHJIbCTBA. 3aKOHOJABUO BBeJIeHI HOPMH SK MPOTH (Di3HUHOTO,
TaK i mcuxosoriuHoro HacuabectTBa. OOMH 3 TOJOBHUX — le 3aKOH Bin 9 uepBHSA
2010 p. «ITpo HacunbcTBO HaA KiHKAMH, CiMeliHe HACUJIBCTBO i HOTO HACJIIKH
IS IiTel», 110 3HAYHO MMOCUJUB 3aXUCT XKiHOK. Ko MM roBOpuUMO I1Ipo ciMeHl-
He HAaCHUJIbCTBO, 3aKOHOAABYO OepeTbCsl 1O yBaru Oyab fKa (popma CHiJIbHOrO
NPOXKUBaHHS: LIII00, rpoMansHcbkuil norosip (PACS) i criijibHe mpoXKUBaHHS.

3akon 2010 poky ctBopuB MexaHniam ordonnance de protection (3a6opo-
Ha HaGJMXKATHUCS [0 KEPTBU HACHJILCTBA). TakoXK 3aKOHONABYO 30I/MbIIMBCS
3aXUCT »KiHOK, XKepTB JOMAIIHbOTO HACHJbCTBA, i B cdepi mpaB iHO3eMLUiB:
3akoHu 4 ceprHsi 2014 poxy i 7 Gepesns 2016 poxy pO3LIMPHUBIIN TeEpesiK
HaCHUJbHULBKUX [iH, 0 AAI0Th MPABO »KEPTBi HA OTPUMAHHS MOCBIAKK HA MpPO-
xuBanns [3].

Opniero i3 IUCKyCiMHUX reHAepHO-PaBoBUX pedopM y PpaHLil € BUSHAHHSA
Ha 3aKOHOAABUOMY PiBHi ogHOocTaTeBUX 1LI06IB. Taki wmobn y dpaHuil cxsa-
quau B KBiTHI 2013 p. 3akon Ha6yB yuHHOCTI 17 TpaBHsa 2013 p. ¥ ¢paniyss-
KOMY TMapJiaMeHTi Horo oOroBOpeHHSI CYNpPOBOIXKYBAJOCH AKLiSIMH MPOTECTY,
sIKe OpraHi30ByBajii KOHCEPBATOPHU i KAaTOJUKH [3].

®paniis crana 14-10 kpalHOW0 CBIiTYy, Ka yXBaJujJa 3aKOHOAABCTBO, IO
L03BOJISIE OJHOCTATEBI MIMIOOU. 3aKOHOMPOEKT, SIKUHM T03BOJHB OLHOCTATEBUM
MOAPYKKAM TaKOXK YCUHOBJIOBATH HiTeH, OyB yxBajJeHHH y (paHLy3bKOMY
napaamenTi 321 rosocamu «3a». [Ipotu romocyBaau 225 napJIaMeHTapiB 3akoH
YXBaJIeHO MiCJI FOCTPUX IPOMAACHKUX 1e0aTiB, sKi CIPUYMHHUIN HAMMACOBILL
BYJIMYHI aKUil MPOTECTY 3a KiibKa POKIB. 3rilHO 3 OMMTYBaHHSMH IPOMaiChKOI
OYMKH, HeBeJMKa Oi/bllicTh ()paHLy3iB NiATPUMYIOTh PaBO reiB OAPYKyBaTH-
Csl, OJIHAK CTaBJIEHHSl 0 YCHHOBJIEHHS JAiTeH OJHOCTaTeBUMH NapaMH BHKJH-
Kae Oijbllle CylnepeuoK. Y3aKOHEHHS OJHOCTATeBUX LLIOIB 6y/n0 HapiKHUM
KaMeHeM colianbHux pedopm npesuneHta Ppancya Osnanna. OnoHEeHTH 3aKO-
HY BBaXaloTb, 110 llé 3aKOHOAABCTBO CYyNepeyuTb (PPaHLy3bKill KOHCTUTYLL.
3a cnoBamu kopecnonnenta BBC y [lapuxi Kpicriana ®peiizepa, nexto BBa-
JKae 1ed 3aKOH HAUTJIMOINM peopMyBaHHSM colianbHOl chepu PpaHuii Big
yacy ckacyBaHHs cmepTHoI Kapu y 1981 poui [16].
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®paHuis cboroaHi fokmagae 6arato 3yCHIb 010 3a0e3MeueHHs] PeNpPOayK-
THBHMX [PaB XiHOK, 30KpeMa, NpaBa Ha wrydHe (ekcTpakopropasbHe) 3ami-
uernns (EK3). B 2021 p. napiament ®panuii octaTouno npuiiHss 3akoH «[1po
6ioeTHKy» 3 HOTO TOJIOBHHM TIOJIOKEHHSIM PO MpaBO Ha e€KCTPaKopropasbHe
santigHends (EK3) s Beix xXiHOK, y TOMy 4HC/Ii OMHOKHX Ta MepeGyBalouux
y onHoctateBoMy u06i. Ha o6roBopeHHs1 3akoHy 0yJl0 BUKOPUCTAHO NOHAA
500 romun» [1].

3a ocratouHe npudHATTS 3akoHy Ppanuii «[Ipo GioeTuky» mporosocysa-
au 326 penyrariB Hauionanpuux 360piB @panuii. [Ipu upomy 115 nemyratis
MPOTOJIOCYBAJH TIPOTH MPUUHSTTS BUIIE3ragaHoro 3akoHy, a 42 napaameHTapis
yTpuMasnucs. Jenyratu npaBsasiuoi GinbIIOCTi amofyBa/du pe3yJjabTaTaM ToJo-
cysauus. KepiBuuk npesunentcbkoi mnaprii «Bmepen, Pecmy6aiko!> (LREM)
Kpucrod Kacranep Ha3BaB 1eHb roloCyBaHHS iCTOPUUHUM JHEM JJISI CYCHiJb-
Horo mporpecy. Ilpembep-minictp 2Kan Kactekc mpuBiTaB «3akoH cBOGOAH,
nporpeca i pisaocTi» [1].

Jlo uporo uyacy mnpaBo Ha eKCTpaKopIopasbHe 3alJiflHeHHS MaJju Julle
reTepocekcyaJsbHi Mapyu y BUMAIKy MeIUUHHUX NpoOJseM, OB i3aHUX 3 GecIii-
IosiM. 3TiTHO HOBOMY 3akoHy, mpaBo Ha JK3 orpumaioTb Bei KiHKH BiKOM 10
43 pokiB, B TOMy 4McJi OMMHOKI ab6o mepebyBawui B oqHocTaTeBik napi. [Ipote-
nypa ekcTpakopropaabHoro samindenns (IK3) Gyme onmauyBaTucs CHCTEMOIO
0060B’I3KOT0 MEIMYHOr0 cTpaxyBanHs [7].

3akoH mpo 6ioeTHKy, 10 po3wHupuB npaBo Ha JK3, mocTynuB Ha PoO3TJsa
napiaamenty BoceHu 2019 poxy. HauionanbHum 360paM [0Bro He BHaBasioch
Y3rOMUTH KOMIPOMiCHHH BapianT. Ha 06roBopeHHsSI 3aKOHOMPOEKTY 3HAMO0OH-
qocs Ginbie 500 roauH, a OMO3ULis BHOCHJIA THUCSYi MONMPABOK, HAMArarw4uch
saraabMyBaTtu npoueaypy [7]. B 2021 p. B ocranHboMy uutanHi CeHaT 3HOBY
«320paKyBaB 3aKOHOIPOEKT», aje M0 3aKOHY OCTAHHE CJIOBO 3aJ/UIINJIOCS 3a
Hauionaneuumu 36opamu ®panil.

Crig 3a3HauUTH, 1O OO0 LBOTO (PPAHIy3bKHH ypsn He N03BOJSB €KCTpa-
KOpropaJsibHe 3allTiIHEeHHS XiHKaM, siKi lepeOyBalTh B OMHOCTATEBUX CTOCYH-
kax. Te K came cTocyBaJiocsl i CAaMOTHiX XKiHOK, fIKi 6a:KalTb MaTH MAiTeH.
s 3niicnenss npouenypu EKO 3 BUKOpHCTaHHSM JOHOPCBKOI CIEPMH 0BO-
JAOCS BUDKXKATH 32 KOPIOH. 30KpeMa, IPUHUHATUH 3aKOH Tependadae coboro
MpaBo Ha 0€3KOLITOBHE JiKyBaHHS. TakoK 3aKOHOM IependaueHo CKacyBaHHS
AHOHIMHOCTI IIOKO CIIEPMHU i raMeT (crateBux kaitTuH). Lle o3Hauae, o B Mai-
6yTHLOMY HOBOHAPOJKEHi IiTH 3MOXKYTb OTPUMAaTH {HpOpMAallilo PO cBOiX 6io-
JIoTiyHUX 6aThKiB. Takoxx (paHLly3d OTpHUMaJu IpaBO YCUHOBUTH CBOIX AiTeH,
HaPOUKEHHX 32 KODAOHOM CyporaTHMMH MaTepsmu [12].

PosumnpeHHs npaBa Ha HOMNOMiKHI PeNpoOAYKTHBHI TEeXHOJIOTil HAa3HUBaIOThb
BeJINKOIO peq)opMOIO [Tpesunenta Ppanuii Emmanwoens Maxkpona y cde-
p1 MofepHi3auii cycminbHux BigHocuH. [IpaBo Ha K3 misi ofMHOKHX KiHOK
i Jjec6ilicbkux map OyJo OfHiI€l0 3 TNepenBUOOPUUX OOIUAHOK EmMaHIoess
Maxkpona min yac npesupeHTcbkoi kamnanii 2017 poky. 3rigHo ocTaHHIM Omu-
TYBaHHSIM, GLIbIIiCTh (paHLysiB MIATPUMYE POSIUIMPEHHS LBOrO IpaBa. Tax,
srigHo nauuM inctutyTy IFOP, pedopmy cxsamoe 67 % rpoMaisH [7].

HocTyny 1m0 eKCTpakoprnopasbHOro 3amJifHeHHs [Js BCiX »KiHOK Oara-
TO POKiB BHMMaranu acouiauii, mo 3axuwanu npasa JITBT. [Ipotu pedopmu
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pillyye BUCTyNaJu KOHCEPBATHUBHI PyXW NpH MIATPUMLI i€epapxXiB KaTOJIHULBKOL
uepksu [7].

Hoctyn no K3 /151 oMMHOKHUX KiHOK i TecOUNUCBKUX Map y3akoHeHO y Gara-
ThOX €BponeuchbKux kpainax: y lleeuii, @innauaii, Hanii, Beawrii, Hinepnan-
nax, Jlrokcem6ypsi, Icnanii, [Topryradii, a Takox B Ipsiannil i Benukobpurasil.
Paniue Ti (hpaHIyKeHKH, sKi He Malu 3aKOHHOTO Tpasa 3pobutu IK3 Ha 6atb-
KiBIIMHI, 6yJH BUMYIIEH] BIABaTHUCS 10 MOMOMOTH MeAMKIiB B cycimHix bBenbrii
a6o Icmanii [7].

[Tonpu Te, mo PpaHuia nokaagae 6araTo 3yCH/Ib Ha LIISXY NPOBeIeHHS
reH/IepHO-TIPaBOBUX pedopM y cdepi penpoayKTHBHHUX IpaB JIOIUHU, € Il
NUTaHHSA, fKi y Uid KpalHi He 3HAHILIM BUpilueHHs. Tak, HampukJag, Cypo-
raTHe MaTepUHCTBO B LiH KpaiHi Bce ue 3a6opoHeHo Lls 3a6opona y Ppanuil
nie 3 yacy npuiHATTS 3akony «IIpo moBary nmo JoACkKOro Tifas Bin 29 JunHs
1994 poky. Takox cJaif 3BepHYTH yBary Ha Te, wo y Ppanuii cratrs 17/6
[{uBinbHOTO KOfEKCY POOUTH HeAiHCHOIO OyAb-SKYy YroLy 3 TPeTbOI0 CTOPOHOIO,
sIKa CTOCYETbCS IMPOAOBXKeHHS poay abo BariTHocTi. ¥ cnpasi MeHHeccoHa
Bunm# cyn Ppanuii, Kacauistuui cya, mMOCTaHOBHUB, 1110 BUKOHAHHS iHO3€MHUX
yrof NpO CyporaTHe MaTepPUHCTBO CylepeuduTb AepxKaBHil mouituui. Hapasi
MalOyTHI 6aTbKH TOTYIOTb amneJsililo 10 €BPONEHCbKOro CYAy 3 MpaB JIOIUHH.
Kpim Toro, Be6-caiit mocosbctBa Ppanuii B Kuesi piuryde 3acrepirae cBoix
rpoMajisiH Bifl Liel MpakTUKH, 3a3HA4aloyH, 110 Ti, XTO He JOTPUMYETbCs 3a00-
POHH, MOXYTb 3iTKHYTHCS 3 «CEPUO3HUMH CYAOBHMH Ta aaMiHiCTPaTUBHUMHU
npo6eMaMu», BKIIOYAI0YM MOXKJIMBE KPUMiHa/JbHE MTOKApaHHS.

3 inmoro 60ky, Conseil d’Etat, Bummi agminicTpaTUBHUU CyA, HAlaB anMi-
HiCTpaTUBHMH 3aci6 BM3HAHHS {HO3eMHHX YTrof NPO CyporaTHe MaTEpHUHCTBO,
CKaCyBaBIIHX pillleHHs (paHLy3bKOro KOHCYnbCTBa B [HA{T mpo BinMoBY y BUaaui
npoizuux nokyMmeHtiB. Conseil d’Etat He mae opucaukuil o0 nuTaHb 6aTh-
KiBCTBa, ajie, TUM He MeHLI, BUIAB Haka3, SKUH (PaKTUYHO 3pOOUB 3aKOHHUM
YTofy Mpo CyporaTHe MaTepuHCTBO, YKJAaneHy 3a KopaoHowm [4].

OpnHiero i3 IUCKYCIMHUX TeHAepHO-NPaBOBUX NpobJeM y cydacHil Ppanuil
¢ npobaema aboptiB. ¥ 2022 p. rpyna genyrartiB naptii npe3ugenta Ppanuii
Emmanyenss MakpoHa 3amporoHyBaja CXBalUTH 3aKOHOMPOEKT MPO BKJIOUEH-
HSl TIpaBa Ha abopT 10 KOHCTUTYLil KpaiHu. [IpaBo Ha abopt y Ppanuii Bxke
3akpimieHo B 3akoHi 1975 poKy, 110 CTOCYETbCS HOOPOBINBHOTO MEPEPUBAHHS
BariTHOCTi.TvM 4acoM KOHCTUTYUIMHHWH 3aKOH 3aKpiMKTh MpaBo Ha abopT HJs
MalOyTHIX NoKoJsiHb, 3asBuiaa Mapi-IT'ep PikceH, ujeH nmapsameHTy Ta 4seH
napril «BinpomxkeHHs». 3aKOHOTIPOEKT BKJ/IOUATHME IOJIOKEHHS, K€ YHEeMOXK-
JIUBUTb T030aBJeHHs 0COOW MpaBa Ha N0OPOBiJbHE MepepHBaHHS BariTHOCTI.
Lle#i kpok Oyso 3poGseHo micas Toro, sik Bepxouuit cyn CIIA ckacysas
yxBasy 50-piuHoi naBHOCTI siKa AaBaJsa kiHKaMm npaso Ha abopTtu. Opop Bepix,
Jigepka nmapTidHoi rpynu MakpoHa B napJ/aMeHTi, 3asgBuJa, 1o pimeHHs Bep-
xoHoro cyny CHIA mpo BimmiHy mpaBa Ha a6opT € «KaTacTpodoro mJsi KiHOK
y BCbOMY CBiTi». MakpoH BHUCJOBHB COJifapHicTh i3 kiHKaMu y CroJyueHux
[raTax micsis pimenns Bepxosroro cyny CIIA, sasaBuBIIM, 110 BOHO MifipHBa€e
cBOGOIH XKiHOK. «AGOPT — Ile OCHOBHE MPaBo BCiX KiHOK. Moro Tpeba 3axwiia-
TH», — Hanucas npesuneHt Ppanuii y Twitter [13].



8 Haykogi npaui HY OIOA

Y cenari ®@paHuii He MiATPUMAaNH 3aKOHONPOEKT YPSIAY NPO 3aKpimJeHHs
B Konctutyuii npaBa Ha aGopT. 3a 3aKOHOMPOEKT mporoJocyBanud 139 cena-
TOpiB, MPOTH BUCAOBUANCS 172. [0/0CyBaHHS CYNPOBOMKYBAJIOCSH 0OrOBOpEH-
HSIMM, SIKi epepocTaqy y MPOTHUCTOSIHHS MpaBuX i JiBUX naptid. «CeHaTcbKa
6iablIicTb BUPilIKMIA MiTH TPoTH BoJi 81 % (paHILy3bKUX XKiHOK i YOJIOBIKiB», —
BifpearyBasa aBTopka 3akoHonpoekty Menani @oresb. J[Ba aHanOriyHUX 32KO-
HOTIPOEKTH TlepeOyBaloTh Ha posrasni B HauionaspHux 360pax 3a iHiuiaTuBh
nigoro anbsHcy «®panuis Heckopena» (NUPES) Ta rpynu npesumeHTCbKOI
naptii «Bigpomxenns» [10].

Y 2022 p. y ®Ppanuii HanionanbHi 360pu 3po6uIN NeplInid KPOK 10 3aKpi-
nJeHHs npaBa Ha abopT y Konctutyuii. JlenyTaTu HUKHBOI ManaTH mapJaaMeH-
Ty TPOroJiocyBasu 3a BHeceHHS! 10 KOHCTUTYLIT CJ/iB «KOAHA »KiHKa He MOXe
OyTH Mo3sbaBJ/ieHa paBa Ha nepepuBaHHs BariTHOCTI» [2]. KopoTkuil Teker 6yB
3anponoHoBaHui Opope Bepxe, siKa € nemyTaTKo Bill HEHTPUCTCHKOTO aslbsIH-
cy npesugenta EMmanyess MakpoHa Ta yieHKuHero napTil «Bigpomkenns» [6].

BucHoBku. TakuM 4YMHOM, reHAepHO-NPaBoBi pedopmu y Ppanuii oxonu-
JU pi3Hi chepr KUTTEMIAMBHOCTI (DPaHILy3bKOTO CYCHiNbCTBA. K ySABJISEThCS,
MO3UTHBHUH nocBin PpaHuil, sKa € ooHUM i3 JimepiB cydacHUMX KpaiH y cde-
pi 3abe3mneueHHs PiBHOMPAB’sl »KiHOK i YOJIOBIKiB, MOXXe OyTH KOPHUCHUM [JIsi
Yxpainy, ska obpaja Lisx Ha noOyf0By MapUTETHOI AeMOKpaTil.
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AHoTanisa

Aniwyyx H. B. Teugepuo-npasosi pecdopmu y Ppannii. — Crarrs.

CraTTio NPHUCBSUEHO JOCJINKEHHIO FeHIePHO-TIPaBoBUX pedopM y Ppawnil.

3asHauaeTbes, WO Neplli cipofu BU3HAHHS »KiHOK PiBHONPABHUMH i3 4oJoBiKaMu 6yJs0 3po-
6seHo y Jleknapauii npaB kiHkH i rpomMansHku 1791 poky. [Ipore numre B XX croaitti y ®panuil
JKIHKH 3100y/H piBHONPAB’s i3 40o/MOBiKaMH.

[IpoananizoBaHo 3aKpilJieHHs TPHHLMIY TeHAEPHOI PiBHOCTI Ha KOHCTHUTYLiIHHOMY piBHI
y @panuii. [Ipoananizosano npeamby.ry Konceruryuii @paniysekoi Pecry6uiku 1946 poky, B skiil
3a3Ha4yaeThCsl MPO Te, L0 3aKOH rapaHTye XKiHKaM B ycix 00/1acTsX piBHIi MpaBa 3 UOJOBIKaMH.

BaxamBy yBary npuaisieHo HOCJIIKeHHIO 3aKOHY NpPO TeHAepHY piBHicTh y Ppanuil, Akul
6yno npuriHsAto y 2014 p. i mosiBa SIKOrO € BeJMKHM [OCSTHEHHSM Ha LIAXY 3a0e3nedyeHHs
piBHOMpAB’s 2KiHOK i YOJIOBIKIB.

[TpoananizoBaHo (paHily3bKe 3aKOHOZABCTBO Yy cdepi 3axMCTy XKIiHOK Bil ciMelHOro Ha-
CUJIbCTBA. 30KpeMa, PO3KPUTO pousb 3akoHy Ppanuii «[Ipo HacuabcTBO Hapn KiHKamH, ciMeriHe
HACHJIBCTBO | Horo Hacginku ans piteid» 2010 poky.

Bucsit/ieHo renfepHo-npaBoBy pedopmy Ppanuii moxo ogHocTaTeBUX LITI06IB. Taki mumo6n
y @panuii Ha 3akoHOHaBUOMY piBHI cxBanuau B 2013 p. ¥ ¢paHiy3bkoMy mapaaMeHTi Horo o6ro-
BOPEHHS CYIPOBOAXKYBAJIOCS aKLisIMU NIPOTECTY, SIKe OPraHi30BYBa/JM KOHCEPBATOPHU i KaTOJMKH.

[TpoaHanizoBaHO PO3BUTOK (hPaHILy3bKOTO 3aKOHOAABCTBA LIOAO PENPOAYKTHBHMX MpaB Ki-
HOK y KOHTEKCT{ TaKMX MHUTaHb, IK MPABO Ha eKOCTPOKOINOpaJ/bHe 3alJlileHHs, NIPaBo Ha Cypo-
raTHe MaTe€PUHCTBO, NpaBo Ha abopT. [Ipu mocsigkeHHi npob/eMy MpaBa »KiHOK Ha €KCTPOKOP-
nopaJibHe 3amJligHeHHs1 npoaHanizoBaHo 3akoH Ppanuii «[Ipo Hioetuky» 2021 p.

OxpeMmy yBary npuniseHo npo6Jemi adopris y ®@panuii. 3okpema, 3a3HadaeTbes 1o 3 2022 p.
y napaaMeHnTti ®paHuil posropHy/aacs Kammnasis wono 3MmiHd g0 Koncrutyuil ®panuii 3 meToto
BKJIIOUEHHST OKpeMoi CTaTTi, ika 6 Haja/ja »KiHKaM MpaBo Ha aboprT.

HanaHo BUCHOBKM 3 moOpyIIeHO! Npo6seMH. 30KpeMa, 3alpOoIlOHOBAHO YKpaiHi BpaxyBaTH
MO3UTUBHUK JNocBin PpaHuii npy npoBeleHH] reHaepHO-PaBOBUX PePOpPM.

Karouosi caosa: Ppanlis, reHnepHo-IpaBoBi peopMH, IpaBa KiHOK, FeHIepHA PiBHICTb,
PeNnpoAyKTUBHI IIpaBa KiHOK.

Summary

Anischuk N. V. Gender-Legal Reforms in France. — Article.

The article is devoted to the study of gender-legal reforms in France.

It is noted that the first attempts to recognize women were equal to men in the Declaration
of the Rights of the woman and the citizen in 1791. However, only in the twentieth century in
France, women gained equality with men.

The consolidation of the principle of gender equality at the constitutional level in France is
analyzed. The preamble to the Constitution of the French Republic in 1946, which states that
the law guarantees women in all regions equal rights with men.

Important attention is paid to the study of the Law on Gender Equality in France, which
was adopted in 2014 and the emergence of which is a great achievement on the way of
ensuring the equality of women and men.

French legislation in the field of women’s violence is analyzed. In particular, the role of
the law of France «On Violence against Women, Domestic Violence and its Consequences for
Children» is revealed.

France’s gender-legal reform is covered on same-sex marriage. Such marriages in France at
the legislative level approved in 2013. In the French Parliament, its discussion was accompanied
by protests organized by conservatives and Catholics.
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The development of the French legislation on women’s reproductive rights in the context
of issues such as the right to ecostral fertilization, the right to surrogate motherhood, the right
to abortion is analyzed.

In the study of the problem of women’s right to ecstrual fertilization, the law of France
«On Bioethics» was analyzed in 2021.

Particular attention is paid to the problem of abortion in France. In particular, it is noted that
since 2022, a campaign was launched in the Parliament of France to amend the Constitution
of France in order to include a separate article that would give women the right to abortion.

Conclusions from the problem raised were provided. In particular, Ukraine is proposed to
take into account the positive experience of France in conducting gender-legal reforms.

Key words: France, gender-legal reforms, women’s rights, gender equality, women’s
reproductive rights.
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H. IO. I'oaybesa

JIOTOBIP PAXYHKA YMOBHOI'O 3BEPITAHHY (ECKPOY)
3A 3AKOHOJIABCTBOM YKPAIHHU

IlocranoBka mnpoGaemu. lLlusinbHuil Komekc Yxpainm (mami — LK)
y 2017 poui [1] momoBHMBCS HOpMaMH MpPO paxyHOK YMOBHOTO 306epiraHHs
(eckpoy), SIKME LIMPOKO BUKOPUCTOBYETLCA Y 3apyOiXKHil NPaKTHL, 10 TIOTpe-
6ye aHami3y 3 TOUKH 30pYy CY4acCHOro LMBIJIbHOTO NpaBa YKpaiHW Ta IpaBo3a-
CTOCOBHOI MPAKTUKH.

Y BHMazkax, KOJIM NMapTHePH HOTOBOPY He LINKOM AOBipSIOTh OAUH OTHOMY,
CBiTOBa MpaKTHKa po3pobusa HeKiJbKa MeXaHi3MiB 3arnobiraHHS MOXKJWBUM
puU3MKaM HemJjaTexy 3 OOKy KOHTpareHTa, HalpHKJ/aj, BxkKe 3HaHOMHUH BiTUM3-
HSHOMY MNpaBy aKpeIUTHUB 4u mnepenbaueHun ct. 1076' paxyHok-eckpoy, 10
€ Hosesoto LIK Ykpaiuu.

CryniHb HayKoOBOi po3poOKM TeMH. Pi3Hi acrmekTd paxyHKYy-eCKpo
nocaimkysaaucek S. Antony [2], Z. Ishrat [3], S. Bhagat, S. Klasa, L. Litov fﬁ:
Xiaorui Hu, Zhangxi Lin, Andrew B. Whinston and Han Zhang [5; 6], 1. Osci-
em [7], I. Taxpamanosum [8], K.1O. Isanosoro [9], I1. Oniitaux [10] Towo.

BrnpoBamxeHHs {HCTUTYTYy YMOBHOTO I€[IOHYBaHHS — YMOBHOTO 36epiraHHs
KOLLTIB, BIIOMOTO SIK paXyHOK €CKpOY CTaJi0 pe3y/IbTaTOM MOLIYKY Oi/bllI 3pyu-
HHMX Ta [Ii€BUX MeXaHi3MiB HEeCK/JaJHOTro Ta OJHAKOBO Ai€BOro CHoco0y HajaTH
KOXKHIH CTOpPOHi 3000B’13aHHSI PiBHI MOXJHBOCTI JJisi HaJeXHOTO BUKOHAH-
Hs1 3000B’si3aHHS Ta PiBHI BakeJi MAaCWMBHOTO BIJIMBY HA HACTaHHS KiHLIEBOTO
pesy/bTaTy Takoro 30060B’si3aHHsI Mixk Foro cTopoHamu [7].

Ho Binnmosiguux 3miH y LIK BiH Takox 6yB BizoMu#l B YKpaiHi, OCKiJbKH
GinbluicTb BesqMKUX yKpaiHcbKUX M&A-yron 3zificHIOBanuCs 32 y4acTio iHO3eM-
HOTO ejleMeHTa 3TiHO 3 {H03eMHUM 3aKOHOAABCTBOM, a PO3paxyHKH 4acTo Mpo-
BOJIMUJ/IMCS 32 yUacTIO iHO3eMHHX OaHKIB 3 BUKOPUCTAHHSIM €CKPOY-PaxyHKIB ﬁ%]

MeTo¥0 1aHOT HAYKOBOI CTATTI € HOCJiI?>KEHHST OCHOBHUX XapaKTePHUCTHK 10TO-
BOpY paxyHKa yMOBHOro 36epirants (eckpoy) 3 orsisiy Ha HOro peryJioBaHHs
B YKPalHCbKOMY IIpaBi Ta iHO3€MHUX IIPABONOPSIAKAX, 0COONUBOCTEN HOr0 BUKO-
HaHHS, Cy0'€KTHOro CKJaay, NpobJeMHHUX NUTaHb 3aCTOCYBAHHS HA MPaKTHL.

Bukiaan ocHOBHOro Martepiaay. Br3HaueHHSI «eCKpoy» MOXOMUTb Bill
aHTJIiAChKOrO «escrow» (rporui, MaiftHO a6o JOKyMEHT, 36epiraloTbCst TPETHOIH
0Cc006010 10 HACTaHHS MeBHOI MO/l UM BUKOHAHHS MEBHOI YMOBH).

© Toay6esa H. 0., 2022
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YMOBHe [eNOHYBaHHSI — ILl€ BUJ PaxyHKy AJis 30epiraHHs KoWTiB abo aKTH-
BiB, fiKi Oy1yThb NepepaxoBaHi/nepenani, Koau 6yLyTh BUKOHAHI MeBHi yMOBH.
JlenoHoBaHi aKTHUBU 30epiraloThCsi y HEUTPANbHO! TPEThOI CTOPOHU, sIKA Tepe-
nae ix abo micss BUKOHAHHS 3a3fajerilb BU3HAUEHHUX JTOTOBIPHHUX 00OB’S3KiB,
a60 micsisi OTpUMAaHHS BiAMOBIAHO! IHCTPYKILI.

Hanpukaan, 3HayHa yacTWUHA YroJ 3 KyMiBJi MpuBaTHUX (ipM i HOUipHiX
KOMIaHi#i BKJI0Ya€ AOTOBip YMOBHOTO AEMOHYBAHHS, L0 JA€ MOKYIILIO0 MOXKJHU-
BiCTh 3asIBUTH IIpaBa Ha KOLUTH PaXyHKy YMOBHOIO IeNOHYBaHHS, SIKILIO IiCJs
KyMiBJi NMpoiaBelb He BUKOHYE MEBHi yMOBH AOTOBOPY. IMOBipHiCTb BHUKOpHU-
CTaHHSI JOTOBOPY YMOBHOTO AEMOHYBaHHS THM BHIIA, 110 BUILHUH PU3HK YTOAH
MOKYNUA 4u npopasus [4].

BiH no3BoJisie rapaHTyBaTH PO3paxyHKHU MiXK NMapTHEpPaMH Y BUMAIKY, KOJU
nepexii npaBa BJACHOCTI Ha TOBApP YM IOC/YTY Ta OIJIaTa 3AIMCHIOITLCA B Pi3-
HUM yac. «['apantom» Buctynae 6aHk. Mloro rapaHTyBaHHS BTIiMIOETbCS Yy TOMY,
mwo: 1) kowTu He OyayTh BiampaB/JeHi OTPUMyBady A0 HACTaHHS MOMEHTY
BUKOHaHHSI YMOB JOTOBOPY; 2) KOILUTH y BCTaHOBJEHI CTPOKH, Ge3 3aTPUMOK,
6ynyTb MepepaxoBaHi OTPUMYBauy 3TiHO 3 YMOBaMH JOTOBOPY MiCJsi BUKOHAH-
Hs1 3000B’513aHb CTOPiH 32 KOHTPAKTOM.

Tak, komnanisi, sika 6a)kae MpojaBaTH CBOI TOBAPH UM IMOCJAYTH iHILIH KOM-
nmaHili B iHLIN KpaiHi, moTpeOyBaTHMe MEBHOI BIMEBHEHOCTI, 1[0 BOHA OTPHUMAE
OTJIaTy, KOJIM TOBAPW 4YH MOCJAYTH OYOyThb HOCTABJEHi, a MiAIPUEMCTBO, SKe
KyIlye, 3axoye 3aleBHUTHCS, IO TOBApH MNPUOYAYThb y IOrOMKEHOMY CTaHi
abo mocsayra Oyme nocTaBjeHa [0 Y3rOAXKEHOro piBHSI 3a40BOJIeHOCTi. K110
MOKYTelb Po3Millly€e MaIaTi>k Ha YMOBHOMY [eTOHYBaHHi, 0OU/ABI CTOPOHHU BIIEB-
HEeHHi y B3a€MHOMY BHKOHaHHi. 3pellTOl0, YMOBHE JeNOHYBaHHS — lie 3acib
3aXMCTy TPaH3aklii Ta 3anobiraHHs mwaxpaictsy [14].

Taknéi paxyHOK (DakTHUHO BHUKOHye (YHKUil0 3abe3nedyeHHS] BHUKOHAHHS
OCHOBHOTO T'POLIOBOr0 3000B’sI3aHHS éiH HaclpaBsii He BIIHOCUTbCS [0 3acCO-
6iB, mpo ski ine moBa y ra. 49 LK, 3 ornsny Ha pisHi cBoi BiacTuBOCTI, ane
Nly’Ke CXOXKHE 3a MPU3HAYEHHSIM) Ta PO3PaXyHKOBOTO iHCTPYMEHTY OJHOUYACHO.

3riguo c1. 1076 LIK 32 moroBopom paxyHKa yMOBHOro 36epiranus (eckpoy)
6aHK 3000B’13yeTbCsl NMPUUMATH Ta 3apaxoByBaTH Ha PaXxyHOK yMOBHOro 30e-
piranns (eckpoy), BinkpuTHi KiieHTy (BOJIOAIMBIIO paXyHKa), FPOLIOB] KOLITH,
OTpHMMaHi Bil BOJIOMI/IbLA paxyHKa Ta/abo Bix TpeTix oci6, Ta mepepaxoByBaTH
Taki KowTH ocobi (ocobam), BKasaHiil BosodiableM paxyHka (6eHediuiapy a6o
GeHediuiapam), a60 MOBEPHYTH TaKi KOLITH BOJOAIMBLIO PAXyHKA 32 HACTAHHS
niacTas, nepenbayeHUX JOTOBOPOM paxyHKa YMOBHOTO 30epirants (eckpoy).

PaxyHok yMoBHOro 306epiraHust (eckpoy) — paxyHOK, IO BiIKpPHBaeThCs
6aHKOM KJI€HTY Ha JOTOBipHiIM OCHOBI [/5l 3apaXyBaHHsI Ha PaxyHOK KOILLTIB
Ta TMepepaxyBaHHSl X YW BHAAYi KOLITiB TOTIBKOIO Yy BUMagKax, mnepenbade-
HUX 3aKOHOAABCTBOM YKpaiHH, 0cobi, 3a3HaueHiil kaieuToM (6eHediuiapy abo
Genediuiapam), aGo MOBepHEHHS TaKMX KOWITIB KJI€HTY 3a HaCTaHHS MiACTaB,
nependaueHUX AOTOBOPOM.

PaxyHok yMoBHOro 306epiranus (eckpoy) — paxyHOK, IO BiIKpPHBaeThCs
6aHKOM KJI€HTY Ha JOTOBIpHiIM OCHOBI [J/5 3apaxyBaHHs Ha PaxyHOK KOILTIiB
Ta TepepaxyBaHHSl iX/BHIadi KOWITIB TOTiBKOIO y BHMaiKax, MepeadaueHux
3aKOHOJIaBCTBOM YKpaiHH, ocobi (oco6am), 3a3HaueHill (3a3HaUE€HUM) KJIi€HTOM
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(6enediniapy a6o Gemediuiapam), a B pasi HanaHHs GeHediuiapom MUCbMOBOT
BKa3iBKH 6aHKy — ocobi (ocobam), 3asHadeniii (3asHayenuM) GeHediuiapom,
SKILO Le nependaueHo NOroBopoM, abo MOBepHEHHS TAKUX KOLITIB KJi€HTY 3a
HaCTaHHS MiACTaB, NepefidaueHUX AOTOBOPOM. [HCTpPyKUis Mpo NMOPSIOK Bif-
KPUTTS Ta 3aKPUTTS PaxyHKiB KOPUCTyBayaM HajaBayaM{ MJATiXKHHUX MOCJYT
3 0OCJYroByBaHHSI paxyHKiB, 3aTB. mnocrtaHosoto [IpaBninns HauionanbHoro
6anky Ykpainu Big 29.07.2022 Ne 162 nepenbauae, B TOMy UHCJi, MOPSLOK
BiIKPUTTA paxyHKiB-eckpoy (mani — Imctpykuisi). B IucTpykuii BcTaHoBAEHO
nepeJsiik JOKYMEHTIB, IKUH KJi€HT Mojae A0 6aHKY IiJ 4ac BIAKPUTTS PaxXyHKY
yMOBHOTO 30epirants (eckpoy).

Jloroip paxyHKy yMoBHOro 36epiranHs (eckpoy) MiK GaHKOM i KJi€HTOM
YK/1a4a€TbCsl B MUCbMOBIA (pOpPMi. YMOBH BIIKPUTTS PAaxyHKy Ta OCOOJIHUBOCTI
Horo (yHKUiOHYBaHHS MependadanThCs B AOTOBOPI, M0 YKAaAAETbCsA MixkK OaH-
KOM i Horo KJi€eHTOM, i He MOBUHHI CylepeunuTH BUMOraMm uiei [HeTpyKuil.

PaxyHo eckpoy Moxe OyTH BiIKpUTHUH HOTapiycy 3ai,s 3a6e3neueHHs MOX-
JUBOCTEH BUKOHAHHS 3000B’si3aHHs 3a cT. 537 LIK (BUKOHAHHS 3060B’sI3aHHS
BHECEHHSIM OOpry B JI€MO3UT HOTapiyca, HoTapiaJbHOI KOHTOPU ab0 Ha paxyHOK
ecKpoy).

[licasi mogaHHs HeoOXiTHMX NOKYMEHTIB, 3a3HayeHUX y IHCTpykuil Ta Bia-
KPUTTSl PaxXyHKY, KJi€HT 3apaxOBY€ Ha PaxyHOK KOIITH, siKi 36epiraroTbCs Ha
HbOMY [0 HACTAHH$ MiACTaB, NepefdaueHUX JOTOBOPOM PO BiAKPUTTS PaXYHKY.

JloroBip paxyHKy yMOBHOro 30epiraHust (ecKpoy) yKJIafaoTbcsi MiK OaH-
KOM Ta KJI€HTOM 3 ypaxyBaHHSIM BHMOT, BU3HAa4eHUX 3aKOHOM Ykpainu «IIpo
?DiHaHCOBi MOCJYTH Ta [AepKaBHE pPeryJioBaHHS PHHKIB (PiHAHCOBUX IMOCJYT»
n. 13 ImcTpykuii). Xou y CBiTOBil NMpakTHLi lle TPUCTOPOHHIK NOTOBip, aje
B yKpaiHCbKOMY 3aKOHOHaBCTBi, i3 Tekcty cr. 1076' LIK, BunsiuBae, 1o BiH
MOXKe yKJajaTuca 6e3 ydacTi GeHediuiapa (TibkM 3a3HauaeTbesl HOro ocoba
y IOTOBOPi At ineHTH(DiKaLil OTpUMyBaua KOILTIB).

HepesnneHTH-iHBeCTOPH MOXKYTb BiIKPMBaTH paxyHKH yMOBHOro 30epiras-
ua (eckpoy) mis mepepaxyBaHHsI KOIWITiB GeHediliapam, akuil akux npuada-
BalOThCS BiAMOBIAHO N0 BUMOT cTaTTi 65-2 3akoHy Ykpainu «[Ipo axuionepwi
ToBapHucTBa» (B mpouenypi squeeze-out).

Hopmu LIK npo morosip paxyHka ymoBHOro 30epiranusi (eckpoy) 6yJio BHe-
ceHo 3akoHOM YkpaiHu «[Ipo BHeceHHSI 3MiH [0 JeSKHX 3aKOHOAABUYMX aKTiB
YKpaiH{ 1I0A0 MiABHIIEHHS PiBHS KOPIOPATHUBHOTO YIPaBJdiHHS B aklioHep-
HUX ToBapucTBax» Bim 23.03.2017 p. Ase 1ie He 03Hauae, 110 paXyHKH-eCKPOY
3aCTOCOBYIOTHCS TiJIbKM B LiH ccpepi.

B 3axigHuX KpaiHax eCKpoy aKTHBHO BHKOPHUCTOBYETbCS IepLI 3a BCe ITpH
KYMiBJi-Mpoaaxy HepPyXOMOCTi, y KOpPHNOPaTUBHHUX BiHOCHHAaX, y (¢paHuai-
3WHTY, NPH Nponaxy Ha oHsnalH-uatdopmax. Tak, y CLIA paxyHoK eckpoy
3aCTOCOBYETHCS CTOPOHAMHM JOTOBOPIB 1040 HepyxoMocTi (30Kpema, B imoTeu-
HUX KpeIuTax, Je imoTeyHa KOMIIaHisi BCTAHOBJIIOE NEMO3UTHUH PaxyHOK sl
crnaty (mepepaxyBaHHs) MOAATKY Ha MaiHO Ta CTPAaxyBaHHs MalHa), IJsi OTle-
pauiil i3 npopaxy (mepenadi) wiHHOI iH(opMawil Ta MaiiHa, 0COGJIMBO T Yac
puctaHuiiHux yrox [7]. Ha Binminy Bix iHmmx kpainu, B LIK nepen6aueno, 1o
areHTOM YMOBHOTO JI€NOHYBaHHS € BUKMOUHO O0aHkK. ¥ CLIA noBipuuii paxyHOK
(eckpoy) Moxe BimKpuBaTHCS He GaHKaMH, a, HAaNPHUKJal, anBoKaTaMH. B eBpo-
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MEeHUChbKUX KpalHax eCKpPOoy-areHTaMU MOXKYTb BUCTYIIATH HOTapiyCH, IOPUANYHI
thipmu, 6pokepu, POHAOBI GipxKi.

Binnosinro no Pinancosoro komekcy KamidopHhii «nenoHyBaHHS» 03Hauae
Oynp-sKy omepauiio, 3a sIKOI0 OfHa ocoba nepefae AOKYMEHT, FpOLli YM IPaBo
BJIACHOCTI Ha pyxoMe abo iHIle MalHO 3 MeTOl0 INPOAaxKy, OOTs:KeHHS abo
nepefaydi pyXxoMoro Ud HEPYXOMOTo MaWHa y BJACHICTb iHIIIA 0co6i, HepyxoMe
MaWHO 4M iHIIA LiHHICTb TpeTil ocobi mss 36epiraHHs A0 HACTaHHS TOAIl a6o
BMKOHAHHS MeBHOI ymoBH [11].

OG’ekTOM yMOBHOTO 36epiraHHst (B iHO3eMHHX MPaBOBOPSAKAX BXKMBAKOTh
CJIOBO «[IETMOHYBAaHHS») € BHKJIOUHO TPOLIOBI KOIITH, IO 30€epiralThcsi Ha
crieliaJbHOMYy paxyHKy. HaToMicTb B e€BpomeHcbKHUX KpaiHax TakUM 00 €KTOM
MOXKYTb BUCTYNAaTH pedi, JOKYMEHTH.

B Vkpaini wmeit iHCTUTYT 3acTocoByeTbcs (3amas LbOrO i BHOCHIMCH 3Mi-
uu y LK) B Mexxax mpoueanypd NPUMYCOBOTO BUKYIY aKLill y MiHOPUTapPHMX
aKlioHepiB 0co0010, sIKa BOJIOAIE€ OOMiHYIOUUM KOHTPOJbHUM MaKeTOM aklid —
npouenypa «squeeze out» (060B’I3KOBUE MPONAXK MPOCTUX AKLiH aKIiOHepaMH
Ha BUMOTY 0COOU 4M 0cib, 110 AiIOTh CIMiJbHO, KA € BJACHUKOM IOMiHYIOUOTO
KOHTPOJILHOTO MaKeTa akiii), BusHaueHoi cT. 65-2 3akony Ykpainu «[Ipo akui-
OHEpHi TOBapHMCTBAa»), a caMe sK MeXaHi3M PO3PaxyHKIB IIi 4ac MpoLeypH
squeeze-out (MOXXHa 03HAKOMMTHCS i3 BiAMOBIAHMM JOrOBOPOM €CKPOY OJHOIO
i3 ykpalHCbKMX GaHKiB 3a mocunanusm [12]).

[Tpouenypa mpuMycoBOro BHKyMy akiid (squeeze-out)» Dae MOXKJIMBICTH
BiacHUKOBI 95% akiill akKliOHEPHOTO TOBAPUCTBA BHKYMUTH akiil B IHIIHX
akuioHepiB 6e3 1X 3rou, TOMYy CIPaBeAJMBICTb TAKOI POLEAYPH CTABUJIACH il
CYMHIiB B yKpalHCbKi# cymoBiit npaktuui [13].

Takox HaOyJso HesIKOro MOLUMpeHHS BUKOPUCTAHHSI TaKUX PaxyHKiB IpH
KyMiBJai-pofaxky HepyxomocTi. HameBHe Taka mpakTHKa 30iJIbLIMTHCS, alxkKe
B MiXKHApOAHIA MNpaKTUlli 3AiACHEHHS KYIMiBJi HEPYXOMOCTi 4epe3 BiIKpHUT-
TS paxyHKy ecKpoy B OaHKy € HaWOinbll Ge3neyHUM CHOCOOOM MPOJAXKy —
MOKYTIellb, PO3MIILyI0UH KOLUTH Ha PaxyHKy B OaHKY, MOXKe OYTH BIIeBHEHUH
B iX 30epexeHHi N0 MOMEHTY BHUKOHAHHS BCiX YMOB NpPOAaXKy Ta MiAMuCaH-
Hsl JOKYMEHTiB, y TOH dYac §IK MpPOJABeLlb MOXE MePeKOHATHCS B HAasBHOCTI
y MOKYNUS LMX KOLITiB Ta MOXKJMBOCTI 3AiHCHEHHS MPOAAXY.

3rigro u. 2 ct. 1076' LUK sixuio iHme He mepex6adeHoO JOTOBOPOM paxyHKa
yMOBHOTO 36epiranns (eckpoy), GaHK Mae MPaBO BMKOPUCTOBYBATH TPOLIOBI
KOLITH Ha PaxyHKy YMOBHOTO 36epiranHsi (eckpoy), rapaHTylo4d BuacHe repe-
paxyBaHHsl TakuX KowWTiB GeHediuiapy (GeHediniapam) abo moBepHEHHS TaKUX
KOLITIB BOJIOAIJBLIO PaXyHKa 3TiHO 3 yMOBAaMH JOTOBOPY paxyHKa yMOBHOIO
36epiranns (eckpoy).

fK i KOWTH, SIKi 3HAXONATHCS HA «3BUYAHHOMY» OaHKIBCHKOMY PaxyHKOBI,
TaK i KOLWITH Ha eCKPOy-paxyHKy MOXKYyTb BUKOPHUCTOBYBaTHcsl OaHKoM. Pak-
TUYHO O6aHK 6e30M/1aTHO KOPUCTYETbCS KoluTaMu. [Ipu 1iboMy 1X He MOXKe BUKO-
PUCTOBYBATH Hi BOJIOAiJELb paxyHKy, Hi OeHediliap, He OTPUMYIOYM HiSIKHUX
BUTOJ, Bil Kamitany, sKuid 36epiraetbcsi 6aHkoM. KouiTu 6/M0KYIOThCS, Tak sIK
6u BoHM Oyau min apewtom. Lli rpouwi He mipnsiraioTh iHAeKcalii, He cjady-
I0TBCSI MPOLEHTH 32 iX BUKOPHUCTAHHS TOLIO. TOMY CYMHIBHUM BHIJISIIA€ BUKO-
PUCTAHHS LbOIO MeXaHi3My 115 (hiHaHCYBaHHS OyHiBHUUTBA.



Toaybesa H. I0. Norosip paxyHka ymMoBHOro 30epiranHs (eCKpoy) 3a 3aKOHOZAaBCTBOM YKpaiHu |5

3a paxyHKOM YMOBHOrO 36epirannsi (eCKpoy) BMKOHYIOTbCS BHKJ/IIOYHO TaKi
omepauil: 1) i3 3apaxyBaHHsi 6aHKOM NepepaxoBaHUX Bil BJAaCHMKA PaxyHKY
Ta/)a6o Bill TpeTix oci6 KOWITiB, iKi 32 HaCTAaHHS MiACTaB, BU3HAUEHUX JOTO-
BOPOM PaxyHKY YMOBHOro 36epiranns (eckpoy), mepepaxoByioTbesi GeHedimia-
py(am) (y pasi Haganus GeHediuiapom NHCHMOBOT BKa3iBKU 0aHKY — 3a3HaueHii
HUM 0C00i, SIKIIO Lie nepeadaueHo J0roBopoM)/ BUAAIOTLCS FOTIBKOK GeHedilli-
apy(am) y Bunamkax, nepea6ayeHuX 3aKOHOJABCTBOM Y KpaiHH / MOBepPTAIOThLCS
BJIACHUKY PaxyHKY BillIOBiIHO 10 YMOB IOTOBOPY PaXyHKY YMOBHOTO 30epiraHHs
(eckpoy); 2) noB’si3aui 3i 3BepHEHHSAM CTATHEHHS HAa MaWHOBI IpaBa Ha KOIITH,
o 36epiraloThcsi Ha paxyHKy yMOBHOro 30epirauust (eckpoy), abo Ha mpasa
BMMOTH BJIaCHHMKA paxyHKy 4u OeHediuiapa(is) 1o 6aHKy Ha MmifcTaBi JOroBOpY
paxyHKy yMoBHOTro 36epiranus (eckpoy) (y Bumamkax, yCTaHOBJIEHHX CTATTEHO
1076-6 LluBinbHoro Komekcy YKpainu); 3) 3i cmiaTH BHHAropomd OaHKy 3a
TOCJIYTH, OB’ sI3aHi 3 06C/IyroOByBaHHSM PaxXyHKY YMOBHOTO 36epiranns (eckpoy)
Ta 3AIHCHEHHSIM ONepauill 3a HUM, SIKLIO Le nependadyeHo NOTOBOPOM PaxyHKY
ymoBHoro 36epiranns (eckpoy) (1. 96 [nctpyxkuii). OcTanHe haKTHYHO BUIIMBAE
i3 4. 2 cr. 1076-5 UK. Auste, ik mpaBu/Io, mocayru 6aHKa OMIa4yrThCs OKPEMO.

[HIIi po3paxyHKOBi onepalil He MOXKYTb 3AiHCHIOBaTUCA. KowTH, po3MilleHi
Ha paxyHKy, He MOXYTb BUKOPUCTOBYBAaTHCSl Yy BUTPATHUX OllepaLisix Ta 30e-
piraloTbCsl 10 MOMEHTY BHKOHaHHS 3000B’si3aHb. Ha Biaminy Bim 3BuuarinHoro
paxyHKy, KOLUTH Ha PaxyHKy-eCKpoy 30epiralTbcsi Ha crneuu(iuHUX YMOBaX,
IKi He mependavaroTh sKe-HeOYIb iHIlle BUKOPUCTAHHS KOLUTIB, HiK 3a3HauyeHi
TyT omnepauii. [IpuHIKMI HeZOTOPKAHHOCTI CyMH KOLITIB, §IKi 3HAXOASATbCS Ha
PaxyHKOBi, BUpaxaeTbCs, SIK IPAaBUJIO, B PA30BOMY XapaKTepi BiAlOBiIHOI ome-
pauii. JlemoHeHT Bci cBOI iHIIi omepalil Mae BeCTH OKPeMO.

[le#i paxyHOK BUKJIUHO LiJbOBHUH, y TOMY CMHCJOBi, 110 HOTO BiIKPUTTS
Ta BUKOPUCTAHHS MaioTb OyTH HampaBJ/eHi TibKM $IK CTBOPEHHS JAHIIOXKKa
Mi’K CTOPOHaMH iHIIOr0 MPAaBOUMHY Ha BUKOHAHHS iX 3000B’sI3aHb OIMH Mepej
OOHUM, 4 3abesnedyeHHs 3[iHCHEHHS MPOLeNYypH squeeze-out UM iHIIMX yMOB
JOTOBOPY.

Y cr. 1076? LIK BCTaHOBMIOIOTHCSI CTPOKU Ta CIOCOOU 3apaxyBaHHs Ta Tepe-
paxyBaHHS KOLUTIB 3 paXyHKY-eCKpOY, fiKi B OiJIbIIOCTI TIOBHICTIO 3aJ/eXaTh Bifl
yMOB norosopy. s 3abesnedyeHHs KOHTpPoJo OeHediuiapom 3a 30eperkeHi-
CTIO KOWITIB, iX pyXoM mependadeHa MOXKJHUBICTb OTPUMYBATH iH(pOpMALilo, 110
€ 0aHKiBCbKOIO TaeMHHIUew. Tak, 3rinHo no cT. 62 3akony Ykpainu «IIpo 6aH-
KU i 6aHKIBCbKY His/IBHICTb» «iH(OPMAallis I[0J0 paXyHKa YMOBHOTO 36epiraHHs
(eckpoy) Ta omepauiii 3a HMM DO3KPHBAE€TbCS TAKOXK Ha MMCbMOBHH 3aIuT
HeHediuiapa».

Crartst 1076° LIK nepen6auae mpaBu/ia MepeBipku MiACTaB s mepepaxy-
BaHHs KOLITIB 3 paxyHKa yMOBHOro 36epiranns (eckpoy).

Kowty Ha paxyHOK-eCKpoy NeNOHYIOTbCS KaieHTOM 1/ OeHediliapa, came
BiH Mae iX OTpUMaTH, aje He 0e3yMoBHO. KoOILUTH, sKi KJi€HT 3apaxoBye Ha
paxyHoOK, 30epiraloTbCsi Ha HbOMY [0 HACTaHHS MiACTaB, MependauyeHUux A0r0BO-
pPOM PO BiIKPUTTS pPaxyHKy. TakMMM miacTaBaMHU €, K NPaBUJIO, TIOBHE BUKO-
HaHHS OCHOBHOTO 3000B’fI3aHHSI, sTKe BUHUKJIO MiXK KJi€HTOM Ta OeHediliapom,
Ta Ha BUKOHAHHS SIKOTO OYJIO BIIKPUTO PaxyHOK-€CKPOY UM HAaCTaHHSI MeBHOI
nogii (Hanpukaan, 3a c1. 65-2 3akoHy Ykpainu «[Ipo aKuioHepHi ToBapuCTBa»).
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DaKTHYHO TPOWIOBi KOMITH OJOKYIOTbCS caMe N0 BHKOHaHHS 3000B’si3aHb
KnieHta G6aHKy Ta GeHediliapa (KOHTpareHTiB y OCHOBHOroO 3000B’si3aHHi) Ta
MOXYTb OyTH p030JI0OKOBaHi TiNbKM y BH3HaueHHX Bumankax. Cam mo cobi
pPaxyHOK-eCKpPOy He Ma€ HifIKOoro ceHcy 0e3 LIMX OCHOBHHX 3000B’si3aHb, siKi
MaroTb OyTH BUKOHAHI, OCKIiJIbKK BiH iCHYe came JJif 3[iHCHEHHS PO3PaxXyHKiB
32 UMMHU 3000B’13aHHSIMH.

Y cBiTOBiM NpakTHULi BUKOPHUCTAHHS €CKPOY-PaXyHKiB CTOPOHH CaMOCTiHHO
BH3HAUalOThb B €CKPOY-10r0BOPaXx, L0 BBAXKATHMEThCS BilKJaLalbHOI YMOBOIO
IJ1s1 mepepaxyBaHHsl OaHKOM KOLITiB Ha paxXyHOK NpoAaBlsi abo MOBepHEHHS
KOLITiB Ha paxyHOK Mokynus. HaluacTtime Takoio Bigk/nagaibHOI YMOBOIO
€ cniabHa incTpykuis (joint instruction), mignucana npeacTaBHMKaMM MOKYII-
Usl Ta NpojaBls, Yy SIKil MICTHUTbCS MOCHJIAHHS HA BUKOHAHHS TOTO UM {HLIO-
ro 3000B’sI3aHHSI 32 OCHOBHHUM J0roBopoM. O4eBHIHO, 110 MOTEHLiMHO MOXe
BUHUKHYTH CHTYyallisl, KOJU MicJas BUKOHAHHS NPOJABLEM CBOIX 3000B’si3aHb
MOKYIelb BiAMOBUTbCS MiANMCATH CHiJbHY {HCTPYKLiO, TAKUM YMHOM OJIOKY-
1oud nepekas kowrTiB. Oco6/MMBO aKTyaslbHOIO LS mpobJjeMa € NpH yTpPHUMaHHi
NOKYIILEM YaCTHHU MOKYNHOI LiHH Ha €CKPOYy-paxyHKY HJisi KOPUTYBaHHS LiHU
nicas sakputTa (post-completion price adjustment). Take KopurysaHHs 3a3BH-
Yal 31iHCHIOETbCS CaMUM MOKYIILEeM, a B pa3i He3roix NpoaaBls 3 BUSHAYEHHAM
LiHMA 3a/y4aeTbCsl He3ajeXHUH ayautop. [as Toro 1mob BHpillyBaTH MoniOHI
TYNUKOBi cuTyauii, 10 Eckpoy-1oroBopiB yBOASTbCS MOJATKOBI BilK/aagasbHi
ymoBU. Hanpuknan, y pasi BiIMOBM MOKYMUS MiAMHCATH CHiJbHY {HCTPYKIitO
Npo Mepekas KOLUTiB HAa PO3PaXyHKOBHHM PaXyHOK MPOJABLSI OCTAaHHIA Moxke
3aMOBUTH IOpUIMYHME BUCHOBOK (legal opinion) B omniei 3 mpoBigHUX OpH-
IWYHUX (ipM CTOCOBHO BHKOHAaHHS NMPOJABLeM HOro AOTOBipHHUX 3000B’s13aHb.
Ha migcrasi Takoro 0pUIMYHOrO BHCHOBKY GaHK MPOBaiuTh/He MPOBAIHTh
nepepaxyBaHHsl KOLITiB Ha PaxyHOK MPOAaBUsi. ¥ TPHUKAANI 3 KOPUTYBAaHHSIM
NOKYIHO! LiHU MiACTaBO0 1J15 NepepaxyBaHHs 0aHKOM KOILUTIB MoXKe OyTH 3BiT
PO TPOBEIEHHsT He3aeXHOro ayauty [8].

Ha migTBepmxeHHs HAcTaHHS TiACTAaB [Js1 MepepaxyBaHHS KOLITIB GaHKY
B YKpaiHi TaK0X HaJalTbCs BiANOBiAHI MOKyMeHTH. DaHK mepeBipsie moky-
MEHTH Ha BiANOBiAHICTE yMOBaM JOTOBOPY paxyHKa YMOBHOTO 30epiraHHs
(eckpoy) BHKJIOUHO 3a 30BHILIHIMH O3HAKaMH, SIKIIO OiJblI peTeJbHa Mepe-
BipKa He nependauyeHa 3akoHOM ab0 JOTOBOPOM paxyHKa YMOBHOTO 36epiraHHs
(eckpoy), HanpHK/Iak, MepeBipKa 3MiH 0COOH BJaCHHKA HEPYXOMOCTI B epiKpe-
€cTpax, 3BipKa OyXTaJaTepchKol AJOKyMeHTalii TOLIO.

Boanouac cr. 1076° LIK no3BoJiste nepenGauntu B J0roBopi eckpoy: 1) 0608’s-
30K 0aHKY TepeBipUTH MiACTaBH A/ MepepaxyBaHHA KoOWITiB GeHediuiapy abo
MOBEPHEHHS KOILUTIB BJIACHUKY €CKPOYy-pPaxyHKa; 2) 000B’f30K TPeThOI 0COOH,
nependaveHol B IOTOBODi, TMepPEBipUTH MiACTAaBH AJs NMepepaxyBaHHS KOILTIB
OeHe(iliapy 4M MOBepHEHHS KOILLUTIB BJACHUKY €CKpOy-paxyHKa. MoxJ/11Bo, 1110
omnuisa 3akaananacs B LIK gk MoxknuBicTh nependaunT 0OPUIHIHUE BUCHOBOK
(BHCHOBOK iHIIMX MpoeciiHUX KOHCYJ/IbTAHTIB) K MiACTaBy AJIs MepepaxyBaH-
HSl KOIUTiB Ha paxyHOK OeHediuiapa. ¥ Mi>KHapoJNH{H TpaKkTHIi BUKOPHUCTAH-
HSl eCKpPOYy-paxyHKiB mpodeciiiHi KOHCYJ/JbTaHTH, K NPaBUJ/IO, HE € CTOPOHAMHU
JIOTOBOPY, & TiJIbKA HaNalThb 0AaHKY HEOOXiMHWH He3asJeXHUH BHCHOBOK, LIO
Jae HOMy 3MOTY 3[AiHCHUTH IJIATiK, He MPUUMAIOYU pillleHHS Mo CyTi (haKTHy-
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HUX o0cTaBuH. BomHouac gopmymoBanHs 4. 3 ct. 1076% LIK nependauae 3asua-
YeHHS NMpo¢eciiHUX KOHCYJbTAHTIB SIK CTOPiH AOTOBOPY, OCKINbKHM yKpalHChbKe
LMBiJIbHE 3aKOHOJABCTBO He J03BOJSIE MOKNACTH Ha TPETIO 0coby 000B’SI30K 3a
norosopom (u. 1 cr. 511 LIK) [8].

Konn 6aHk yneBHHBCS y HacTaHHI BMIIEHAa3BaHMX MifCTaB, €CKPOYy-areHT
nepekasye 1i KowTu OeHediuiapy, KM BHU3HAUEHUH BJACHHUKOM pPaxyHKY
B JIOTOBODI.

Bank 30608’ 13auui yctaHoBUTH 0co0y Genediuiapa(is) (a6o inmux oci6, axi
BIZMOBIAHO 10 3aKOHOAABCTBA YKpaiHW MawTh MPaBO Ha OTPMMAaHHS KOLITIB),
aka(i) sBepuynacsi(ucsi) mo 6aHKy 3 MeTOI OTPMMaHHSI KOLITiB 3 PaxyHKY
yMOBHOTO 306epiranus (eckpoy) Ta mepeBipuTH HasiBHICTb y LKMX 0Ci6 mMpaBa Ha
OllepXKaHHS KOIITIB, PO3MIILEHUX HA PaXyHKY YMOBHOro 30epirauus (eckpoy),
y TIOPSIIKY, BU3HAUEHOMY BHYTDIlIHIMH JOKYMeHTaMU OaHKY.

3rigso u. 13 cr. 65-2 3akony Ykpainu «[Ipo axuioHepHi ToBapuctsa» (min
yac mpouenypu squeeze-out) akuionepu, akuii skux npuadasawThes (ixui cnan-
KoeMLi ab0 MpaBOHACTYMHUKH, abo iHLIi 0coOH, fKi BiAMNOBIIHO IO 3aKOHOJAB-
CTBa MaKTb MPABO Ha OTPMMAaHH$ KOIUTIB), I/l OflepXKaHHS KOIITIB 3 paxyHKa
YMOBHOTO 36epiranns (ecKpoy) MaioTb 3BEPHYTHCS 10 OaHKIBCHKOI yCTaHOBH,
B KiHl BIIKPUTO TaKMH paxyHOK yMOBHOTo 30epiranust (eckpoy).

[Ticais BcTaHOB/IEHHS 0COOH akuioHepa (H0ro crnagkoeMIs Uk PaBOHACTYIIHH-
Ka abo iHIIO0T 0coOH, sIKa BiANOBIAHO MO 3aKOHONABCTBA MAa€ MPaBO HA OTPUMAHHS
KOLUTIB) Ta MepeBipKM HAABHOCTI B HHOTO NPaBa Ha OJePKaHHSA KOILTIB (I;I‘HLHO i3
CIIMCKOM 0Ci0, CKJIaAeHHUM BiAMOBIIHO 10 YACTUHU OLMHAALATO! L€l CTATTi, a [
CMaJKOEMLiB, TPaBOHACTYIMHUKIB a0 {HIIKUX OCib, fKi BiAMNOBITHO A0 3aKOHOMAAB-
CTBa MalOThb 1IPAaBO Ha OTPUMaHHS KOLITIB, — TaKOXK 3TiIHO 3 IOKyMeHTaMH, 110 Mifl-
TBEPIKYIOTh IX PABOMOUYHICTb) GaHKIBCbKA YCTAHOBA, IO 3AIHCHIOE 0OCTYTOBY-
BaHH$S PaXyHKa yMOBHOrO 36epiranus (eckpoy), 3MiHCHIOE TepepaxyBaHHs KOLITIB
Ha pPaxyHOK, 3a3HauyeHMi akiioHepoM (Horo craakoemieM aGo MPaBOHACTYIHH-
KOM), a60, Ha IXHIO BMMOTY, 3iMCHIO€ BUILIATy BiMOBiIHMUX KOLITiB TOTiBKOI.

Cratra 1076* LUK nepen6avae npaBuia 1OA0 0OMeKeHHS 00 PO3MOPSiA-
»KaHHSI KOLITAMM Ha PaxyHKy YMOBHOro 36epiranns (eckpoy).

PaxyHok-eckpoy 3abe3neuye BiIHOCHY HeIOTOPKaHICTb KOILUTiB, sIKi 3HaXo-
IATbCcs HAa HboMY. [1ig yac BUKOHAHHSI YMOB JIOTOBOPY KJIi€HT Ta OeHedilliap He
MawTh A0CTyny o KowTiB. CaMe e i 103BoJisie 3a0e3MeYnTH TapaHTyBaHHS
3a PaxyHOK LIMX KOLITiB BUMHEHHSI OCHOBHOT'O NpPaBOYMHY. Takoro mpaBa He
MarTb ¥ IX KpeauTopH. ['pollli yMOBHO KaXKyuH € «3aMOpPOKEHUMHU» 0 HACTaH-
HSI MeBHUX 06CcTaBUH. ToMy, 3BepHEHHS CTATHEHHS! UM HaK/MagaHHS apellTy Ha
KOILITH, §IKi PO3MillleHi HAa paxyHKy, 3a00pOHEH].

Yacrunowo 2 c1. 1076* LIK nepen6aueno, 1110 y pasi K10 JOrOBOPOM paxyH-
Ka yMOBHOro 30epirannsi (eckpoy) mepeadadeHa MOXKJIHMBICTb PO3NOPSAIKAHHS
TPOLIOBHMHM KOWITAMM Ha PaxyHKy BOJIOAiJbLEM paxyHKa abo GeHediuiapom,
CTOPOHH JIOTOBOPY PaxyHKa yMOBHOro 36epiraHHst (eCKpoy) MOXKyTb BCTAHOBH-
TH Y AOTOBOPi 0OMeKeHHS MO0 TAKOr0 PO3MOPSIKAHHS.

BiiacHe MOX/JMBiCTb BUKOPHUCTAHHS KOLUTiB paxyHKY-eCKpOy He € BJIaCTH-
BOKO /IS LOTO BUAY PaxyHKiB (KpiM BHKODMCTaHHS LMX KOLITiB CAMHUM OaH-
KOM). AJle 3aKOHOJABelb Yy IbOMY UTaHHi 103BOJIsIE€ MOBHY CBOOOMY CTOPOHAM
JIOTOBOPY.
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MoxuBe HenoOpOCOBiCHE BUKOPUCTAHHS PAaXyHKiB-eCKPOY AJ/sl YHUKHEHHS
CTATHEHHS Ha TPOLIOBI KOWITH, aje B CyMi, AyMaeMo, 3aCTOCOBYIOUH MPHUHIIUII
N006pPOCOBiCHOCTI, Oyne MOXKJ/UBICTb CTABUTH Iifl CYMHIB BUMHEHHS NPAaBOUUHY.
Hanpukaazn, noBectu B cyai Te, wo OeHediuiap 3HAB 4K Mir 3HATH, A4S KOl
uisi BigKpuTO paxyHok. HameBHe TijibKY cyau, copMyBaBIlIX BiIOBiAHY MpakK-
THKY, 3MOXKYTb 3aM00IIrTH 3JI0BXKHUBAHHSAM YKJAJaHHIO IOTOBOPIB €CKPOY 3aisi
YHUKHEHHSI CTSITHEHHSI Ha KOILUTH, MPUXOBAHHS IPOLIEH HA TaKMH PaxyHOK Bif
BUMOT KPeIUTOPiB.

fAk npaBuio, 1OrOBOPOM paXyHKa-eCKpoy nepenbadaeTbcss BUHaropona 6aH-
Ky 3a IOCJYTH, T0B’si3aHi 3 0OCJAYyroBYBaHHSIM paxyHKa Ta 3AiHCHEHHSM oOIle-
pauiit 3a HUM. Ocoba1BO y BUMAanKax KOPOTKOCTPOKOBOTrO 30epiraHHs KOLITIB.
Y BUMNAAKYy OOBrOCTPOKOBOTO 30epiraHHsl KOLUTiB HAa paxyHKY, 0aHK (hakTHUUHO
OTPUMY€ BHHArOpPOAY, BUKOPHUCTOBYIOUM O€30MJATHO KOLUTH PaXyHKa-eCKpoy,
TOMY MOXE 3alpOIIOHYBATH KJi€HTOBi Oe3onsaTHe 00CayroByBaHHS.

3rigno ct. 65-2 3akony Ykpaiuu «[Ipo akuionepHi Toapuctsas (mix yac npo-
LeaypH squeeze-out) yci BATpaTH, OB si3aHi 3 BIIKPUTTSIM Ta 06CAYTOBYBaHHSAM
paxyHKa yMOBHOTro 36epirannsi (eckpoy), Hece 3asiBHMK BMMOTH (iK MpaBHJIO,
e 0co6a, sika € BJACHUKOM IOMiHYIOUOTO KOHTPOJBHOIO MakeTa akiii). Bauk
He Mae npaBa 3/iHCHIOBATH OyAb-fKi yTPUMaHHS 3 KOLUTIB, L0 BUIJIAUYIOTb-
ca akuionepaM (ixHiM crnagxoemusM a0 MpaBOHACTYMHHKAM, ab0 iHIIMM 0CO-
6aM, [Ki BiIMOBIIHO 10 3aKOHOAABCTBA MalOTh NPAaBO HA OTPUMAHHS KOIITIB).

3a paxyHKOM yMOBHOro 30epiraHusi (ecKpoy) BHKOHYIOTbCS BHKJIOUHO
omepauil, 3a3Haueni y ct. 1076-2 LK, ane nias BuHaropoan 6aHKy poOUTbCS
BUKJIIOYEHHS, SIKIIO CTOPOHH AOMOBHJIMUCH MPO YTPHUMAHH$ 1€l BUHATOPOIH X
KOIITIB paxyHKy-eckpoy. Tak, y u. 2 ct. 1076° LIK nepen6aueno, 1o BHHAro-
pona 6aHKy He YTPUMYETbCS 3 TPOLIOBUX KOIUTIB, 110 3HAXOAATbCS HA PAXyHKY
YMOBHOTO 36epiranns (eckpoy), sIKILO iHIle He mependayeHo A0TOBOPOM PaxyH-
Ka yMOBHOTo 30epiranns (eckpoy).

Hlono MOK/IMBOCTI 3BEpPHEHHS! CTATHEHHS Ha KOIUTH, L0 3HAXOAATbCS Ha
paxyHKy eckpoy, ie muranHs pery.oetbces cT. 1076% LUK mae nasBy «Craryc
IPOLIOBHX KOIITIB Ha PaxyHKy yMoBHoro 36epiranus (eckpoy)». Hacammepen,
3ayBaKMMO TIPO TepPMiHOJOTII0 y Wil cTaTTi. BuUknnWkae 3amepeueHHsS BHUCIHIB
«CTaTyc TPOLIOBHX KOLITiB». fK IpaBU/o Npo CTATyC FOBOPATh y SAKOCTi BU3HA-
YeHH$ NIPaBOBOTO TOJ0KEHHS 0cib, a He 00 eKTiB. Asle piub He B LbOMY, a B3a-
raji HeBimnmoBigHocTi 3MmicTy crarTi il Ha3Bi. CraTTi0 MoXkKHa Oysno 6 Ha3BaTH
«3BepHEHHS1 CTATHEHHS Ha TPOILIOBi KOLITH HA paxyHKy YMOBHOTo 36epiraHHs
(eckpoy)» 3a npuknagom ct. 1040 1pOro KomeKCy, iKa aHaJIoriuHa 38 CMUCJIOM.

3rigso ct. 1076* LIK, sikiio iHie He mepea6ayeHo 1OTOBOPOM paxyHKa YMOB-
Horo 36epiranns (eckpoy), Hi BoJOmiNenb paxyHKa, Hi GeHediliap He MawOTb
npaBa PO3MOPSIKATUCS TPOLIOBUMH KOIUTAMH, LIO 3HAXOAATBHCS HA PaxXyHKY
yMoBHOTO 306epiranus (eckpoy). Lle 103Bo/ifi€ BUKOHYBAaTH PaxyHKOBi-€CKPOY
3abes3neyyBaJjibHy TapaHTyoudy QyHKLiO.

Ha cTsirHeHHsl LMX KOWITiB He MaloTb W IX KPEAUTOPU B CHJY IPUIIUCIB
cr. 1076° LIK, BianmoBigHO 10 SIKMX 3BepHEHHS cTArHeHHs Ta (a60) HakaameHHs
apeliTy Ha rPoLIOBi KOLITH, 110 3HAXOASThCS HA paxyHKy YMOBHoro 3bepiraH-
us (eckpoy), 3a 3000B’3aHHAMH GaHKy, B IKOMY BiIKPUTO paxyHokK (B Tomy
uhcsIi y pasi Horo JKBigauil), He DOMYCKAETbCS, KPiIM CYMH TPOIIOBHMX KOLITIB
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Ha PaxyHKy, Ky 0aHK Ma€ MpaBO yTPUMAaTH K BHHATOPOLY CTAHOM Ha OATy
3BEpPHEHHS CTACHeHHs a00 HakJaleHHS apeluTy 3TilHO 3 NOrOBOPOM paxXyHKa
yMOBHOTO 36epirants (eckpoy).

I'powi ymMOBHO KaKydu € 3a0JIOKOBAHUMM A0 HACTAHHS TEeBHUX OOCTABHH.
Lle € rapanrieto 36epeXeHOCTi KOIITIB.

I'pouti 3a6/10K0BaHi Ha paxyHKY, B TOMY UHCJI BiJl KDEAUTOPIB UM {HIIUX CTS-
TyBauiB sIK BOJIOJI/NBLS PaXyHKy Ta OeHegiuiapa, Tak i camoro 6aHKy, HalpH-
KJIaj, 110 BU3HAHUH HEMNJIaTOCIPOMOXHUMHU Ta A0 sikoro POHIOM rapaHTyBaH-
Hsl BKJaAiB (Di3MUHUX 0Cib BBeeHO THMMYacOBY aAMiHicTpalilo, 6aHKiB y cTapil
JikBigauii. Tomy, 3BepHeHHS CTSITHEHHS YW HAKJa[JaHHS apellTy Ha KOLITH, SIKi
pO3MillleHi Ha paxyHKy, 3a0opoHeHi. B iHIIoMYy BUMaaKy 1no30aBJaseThCsl CMUC-
JIy caMe iCHyBaHHS TaKOTO paxyHKY, OCKiJIbKH, IKIO O KPeIUTOPH CTOPiH MaJ/Iu
MpaBoO Ha OTPUMAaHHS KOLITIB 3 PaXyHKY-eCKPOY, TO Le CTal0 6 MepernoHoio s
OTPUMaHHS iX 6eHeq)1u1ap0M YU TOBEPHEHHS IX KJ€HTY, SKILI0 YMOBHU YKa3aHi
JOrOBOPY He BUKOHaHHI.

Jo peun, Ha TpaKkTUL MiAiAMaeTbCcs MUTAHHS UK € PAXYHKH-eCKPOY OaHKiB-
CbKHM BKJaIOM Ta YU MiANafaloTh Mif rapaHTyBaHHs POHIOM rapaHTyBaHHS
BKJIAJiB (Pi3UUHMX 0Ci6 KOIITH Ha TaKUX paxyHKax? PoHM po3’sCcHIOE Lie MHUTaH-
H§l Tak, BianoBiiHO 10 cT. 2 3akoHy YkpaiHu «[Ipo cucrtemy rapaHTyBaHHS
BKJIAaMiB (PisnuHUX 0Cib» BKJAA — KOIITHU B TOTiBKOBiH ab0 6€3roTiBKOBiH (opmi
y BaJwoTi YKpaiHu a6o B iHO3eMHiH BasioTi, siKi 3ajqy4deHi 6aHKOM Bim BKJaf-
uuka (a6o sKi HamidILIK A/ BKJIaJHMKA) Ha yMOBax AOTOBOPY OaHKiBChKO-
ro Bkaany (memosuty), 6aHKIBCbKOTO PaxyHKy a60 LIIAXOM BHAAUi iMEHHOTO
JIETIO3UTHOTO CepTU(iKaTa, BKIIOYAIOUM HApaxoBaHi BiICOTKU Ha TaKi KOLITH.
Kowrtu ¢isuunux oci6b, y ToMy uucai GpisMuHUX oci6 — miAnmpueMuiB, $iKi 3Ha-
XO[SIThCS HA PaXyHKAaX YMOBHOTO 30epiratHsi (eckpoy), He BBaXalThCsl BKJa-
JaMH, a BOJOJiMbLI TaKMX PaxyHKiB — BKJagHUKaMM. OTxKe, KOWITH (Pi3UUHHX
ocib, y ToMy 4HcJai QisUuHMUX 0Ci® — MiANpPUEMLB, IKi 3HAXOAATHCS HA paxyH-
KaxX yMOBHOTro 30epiranus (eckpoy) He BimoOGpakaioTbcst y OKpeMuX (hopmax
3BiTHOCTI Aast PoHMY Ta He MiANAAATh MiA rapaHTii CDOHILy [15].

CrocoBHo 3raganoi y 4. 2 ct. 1076° LIK MOX/IMBOCTi 3BepHEHHS CTSITHEHHS
Ta/a60 HaK/JaJleHHs apelTy Ha MPaBo BUMOTH BOJIOIMbLS paxyHKa abo GeHe-
¢iniapa no 6aHKy, muB. cT. 2, cT. 16-2, 19-1 3akony Ykpaiuu «IIpo 3abesmne-
YeHHS] BUMOT KPeIUTOPIiB Ta PeeCTPaLilo OO0TSKEeHb».

MaiiHoBi mpaBa Ha TrpoOLIOBi KOLITH, I10 3HAXOSITbCS Ha PaxyHKy — Le
npaBo GeHediliapa abo BOMOAIIBLA paxyHKa yMOBHOro 36epiranus (eckpoy)
BUMAaraTH MepepaxyBaHHSl T'POILIOBUX KOLITIB, M0 3HAXOASTbCS HA PaxyHKY
YyMOBHOTO 36epiranns (eckpoy), 110 BUIJIMBAE 3 IOrOBOPY PaxyHKa YMOBHOTO
36epiranns (eckpoy).

Ocki/JbKM [0TOBip paxyHKa yMoBHOro 30epiranus (eckpoy) ykiamaeTbes
3anssa 3abesneueHHs iHTepeciB GeHediuiapa, TO BCi 3MiHM B HOro YyMOBH BHO-
CAATbCS 32 MUCbMOBOIO 3rofol0 OeHediuiapa, KpiM BUMAAKYy 3a3HAYEHOTO y 4. 2
ct. 10767LK, mix cTpaxoM HiK4eMHOCTI.

Cratreto 1076% LIK mepenbaueHi mpaBu/a TMPHUIHHEHHS TOTOBOPY paxyH-
Ka yMOBHOTo 36epirannsi (eckpoy) Ta 3aKpuUTTSl paxyHKa YMOBHOTO 36epiraH-
ust (eckpoy). Jlorosip paxyHka yMOBHOro 36epirantsi (eCKpoy) MpUIUHSIETHCS
y BUMagkax: 1) micsisi 3akiHYeHHSI CTPOKY; 2) 3a HaCTaHHs iHIIMX OOCTaBHH,
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BCTaHOBJIEHMX J0rOBOPOM paxyHKa yMOBHOro 36epiranns (eckpoy); 3) y pasi
JiKBinauii 6aHKy-areHTa ecKpoy.

Jlorosip Moxke 6YTH pO3ipBaHHMH IIJISIXOM OJHOCTOPOHHLOI BixMOBH (3a mpa-
Bu1aMu 4. 3 cT. 651 LK) Bosomiabus paxyHKa Ta 3a MMCbMOBOI 3roau 6eHedilli-
apa. 3BepHEeHHS 0 CYAy B LIbOMY BHUIAAKy He moTpioHe. PosipBanHs morosopy
YMOBHOTO 30epiraHHsl MOXKJIMBe JIMIIe 32 YMOBU 3TOAH 000X CTOPiH — BJIACHUKA
paxyHKy Ta 6eHediliapa, OCKiJIbKA PaXyHOK-eCKPOY € MeXaHi3MOM TPaH3UTHHUX
pPO3paxyHKiB MiXK CTOpPOHaMHU 3a ydacTi 6aHKy, TOMY TiJbKA 0OHUIBI Li ocobu
MOKYTb BHPILIYBAaTH IOJIO PAaXyHKY.

Xo4 y cTaTTi mpo e He HOeThbCsl, ajlle Ha HAlly OYMKY BHILIMBAE i3 3arafb-
HUX TI0JIO’KEeHb NP0 3000B’sI3aHHS Ta HOTOBOPH, LIO NOTOBip MOKe OYyTH po3i-
pBaHMH Yy CYINOBOMY MOPSIAKY 3@ 3arajbHUX MiACTaB: y 3B’S3KY 3 ICTOTHUM
MOPYILEHHSM JOTOBOPY UM iCTOTHOIK 3MiHOK o6cTtaBuH (cT.cT. 651-653 LK),
ajie CyZl Ma€ peTe/IbHO OLIHUTH MOXKJIMBI 3JI0BXKUBAHHSI CTOPIH, MOXJIMBi IOPY-
1eHHs iHTepeciB 6eHediuiapa. Ik BUMIUBaE 3 cyTi 3060B’3aHHS, sKE BUHUKAE
Ha MiAcTaBi IOTOBOPY, BiH He MOxKe OyAM TaK0XK PO3ipBaHHUU 3a 3TOJ0I0 CTOPiH
6e3 3roau GeHediliapa, 3000B’13aHHSI He MOKe MPUMNHHUTHUCS 3apaxyBaHHSIM,
HOBALi€0 TOIO, L0 MOB’si3aHe i3 0OMeXeHHSIM omepauii, Ki BUKOHYIOTBHCS
3a paxyHKOM yMOBHOTo0 30epiranusi (eckpoy).

Bank 3akpuBae paxyHoK yMOBHOro 36epirants (eckpoy) y pasi mpunuHeHHS
a60 po3ipBaHHS IOTOBOPY PaxyHKy YMOBHOTO 36epiranns (eckpoy) a6o B iHIIMX
BUIMAJKaX, YCTAHOBJEHUX JOTOBOPOM PaxyHKY yMOBHOro 36epiranusi (eckpoy).

BaHk 3a HasBHOCTI KOLITIB Ha paxyHKy yMOBHOro 36epiranus (eckpoy),
SIKUM 3aKpHUBAaETbCsl B pasi NpUIMHEHHS ab0 pO3ipBaHHS [OrOBOPY PaxyHKY
yMOBHOTO 36epiranns (eckpoy), moseprae Ii KOLITH BJACHHUKY PaxyHKy a60
nepepaxoBye ix OeHediuiapy(am) um 3asmauenifi(um) Genediuiapom(ammu)
ocobi(am), K10 Ie mepenbaueHo IOrOBOPOM DPaxyHKY YMOBHOIO 306epiraHHs
(eckpoy) (m. 129 IncTpykuii).

BucHoBku. Otxe LIK YkpalHM n0CTaTHbO NOKJaJHO PETYJIOE AOTOBIp
paxyHKa yMOBHOro 36epirantsi (eckpoy), aje Ha BiIMiHy Bif iHO3eMHOI mpak-
TUKH, J0BOJI 3 OOMEXXEeHHUM 3aCTOCYBaHHSM, OCKIJIbKH €CKPOYy-areHTOM MOxKe
OyTH TiIbKH GaHK, a 06’€KTOM eCKpOy — Ti/libKM rpoili. 3a MpaBOBHUM PETYJII0-
BAHHSAM 3aJIMILKJIOCh JOCUTb BeJHKe KOJIO BiIHOCHH, §IKi MOXYTb 3aCTOCYBaTH-
Cs 3a JLOIOMOTOI0 JOTOBOPY €CKpOy.
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AHoTanis

Toay6esa H. 0. NoroBip paxyHka ymoBHOro 30epiranas (eCKpoy) 3a 3aKOHOZABCTBOM
YVkpaiun. — Crarrs.

Y cTaTTi po3rsHyTE MUTaHHS 0COGJMBOCTEH NOTOBOPY paxyHKa yMOBHOro 36epiranus (ec-
KpOy), SIKM € HOBEJIOK 3aKOHOABCTBA YKpaiHu. PO3KPUTO OCHOBHI XapakTepHi pUCH TaKOTO pa-
XYHKY Yy iHO3€MHUX [1PaBONOPSAKAX K PaxyHKY AJs 30epiraHHs KowWTiB a60 aKTUBIB, sIKi OyayThb
nepepaxoBaHi / mepenaHi, KoM 6yLyTh BUKOHAHi NeBHi yMOBH. JleMOHOBaHi aKTUBH 36epiralThesi
y HEHTpaJbHOI TPeThOI CTOPOHH, fIKa Nepenae ix abo mic/s BUKOHAHHS 3a3jaserilb BU3HAUEHHX
JIOTOBipHUX 000B’A3KiB, a60 micss oTpUMaHHS BiANoBiAHO! iHCTPYKUil. Takui paxyHoK (haKTHUHO
BUKOHYE (YHKL|I0 3a6e3MedeHHs] BAKOHaHHsS OCHOBHOTO IPOIIOBOro 30608 3aHus1 (BiH Hacmpasi
He BiftHOCHTbCs 10 3aco6iB Ti1. 49 LUK, 3 orsisiny Ha pi3Hi cBoI BJIacTHBOCTI, ajle Iy»Ke CXOXKHH 3a
NpU3HAUEHHSIM) T4 PO3PAXYHKOBOTO IHCTPYMEHTY OIHOYACHO. B 3aximHux KpaiHax ecKpoy akTHB-
HO BMKODHCTOBYETHCS TepIlI 3a BCe MPU KYMiBJi-NPOAAXKYy HEPYXOMOCTi, Y KOpPIOPaTUBHHUX Bif-
HOCHHAX, Yy (DpaHUaH3UHTY, @ eCKPOy-areHTaMH MOXKYTb BUCTYNATH HOTapiycH, I0puau4Hi hipmy,
6pokepH, PoHIO0BI OipKi ();3 Ykpaini — areatom Buctynae 6ank). O6’'€KTOM yMOBHOr0 30epiraHHs
3a yKpalHCBbKHM 3aKOHOJABCTBOM € TPOLIOBI KOLITH, 110 30epiraloThCsl Ha CHeLiaJbHOMY paxyH-
Ky, HaTOMICTb B €BPOIMEHCbKUX KpaiHaX TakKUM 00 €KTOM MOXXYTb BHUCTYNAaTH pedi, JOKyMEHTH.

3a3HaueHo, 1O (aKTHYHO OaHK 0e30MNaTHO KOPUCTYETbCS KOLITAMH Ha eCKPOY-paxyHKY.
[Ipy upoMy IX He MOXKe BUKOPHCTOBYBATH Hi BOJIOJiJIeNb PaXyHKYy, Hi OeHediliap, He OTPUMYIOUYH
HiSIKHX BUTOJ Bifl Kamitanay, SIKMH 36epiraeTbcsi 6aHKOM, KOLITH OJIOKYIOTbCS, TaK SIK OM BOHH
6yau min apewrroM. Li rpouwi He mipsraioTh iHOeKcalil, He CIJIaUyIOThCS TIPOLEHTH 3a iX BHUKO-
pUcCTaHHS TolIo. TOMy CYMHIBHUM BHIJISIIA€ BUKOPHUCTAHHS LIbOTO MeXaHi3My [/ (hiHaHCyBaHHS
OYLiBHULTBA.

BcTaHoB/1eHO, 110 LI€H paXyHOK BHKJ/IOUHO LiBOBHH, Y TOMY CMHCJIOBi, 110 HOTO BIIKPHUTTS
Ta BUKODUCTAHHSI MaioTb OyTH Hampab/eHi TiJIbKM Ha CTBOPEHHS JIAHLIOXKKA MK CTOPOHaMH
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{HIIOrO MPaBOYMHY I/ BUKOHAHHS (X 3000B’sI3aHb OJMH Iepej OJHHM, Ud 3abe3nedyeHHs 3AiHc-
HeHH$ NpolLeypH squeeze-out 4u iHIIMX YMOB f0roBopy. PaxyHok-eckpoy 3abe3nedye BiIHOCHY
HeJI0TOPKaHiCTh KOITIB, 5IKi 3HaX0AsATbCSl Ha HboMYy. [lix uac BUKOHAHHSI YMOB JOTOBOpPY KJi€HT
Ta Genedimiap (K i iX KpenuTOpM) He MaKTh NOCTYMy A0 KOIuTiB. MoKJKMBe Helo6DPOCOBiCHe
BUKODHCTAHHSI PaXyHKiB-eCKPOYy JJIs1 YHUKHEHHS CTSITHEHHS Ha TPOIIOBi KOLITH, aje B CY.i,
3aCTOCOBYIOUH TPHHLUI JOOPOCOBICHOCTI, MOXKHA TTOCTABUTH MiJl CYMHIB BUMHEHHS NIPABOUHHY.
Karuosi caosa: poroBopy, 3000B’si3aHHS, AOTOBIp paxyHKa YMOBHOro 30epiraHHs, paxy-
HOK-eCKpPOY, YMOBHe JeNOHYBaHHS KOLITiB, GaHKiBCbKi NPaBOYMHH, 3a0e3neuyBanbHUN MIaTiXK.

Summary

Golubeva N. Yu. Escrow account agreement according to the legislation of Ukraine. —
Article.

The article examines the specifics of the escrow account agreement, which is an amendment
to the legislation of Ukraine. The main characteristic features of such an account in foreign
legal systems as an account for the storage of funds or assets that will be transferred when
certain conditions are met were disclosed. Custodial assets are held by a neutral third party,
which transfers them either upon fulfillment of pre-defined contractual obligations or upon
receipt of appropriate instructions. Such an account actually performs the function of ensuring
the fulfillment of the main monetary obligation (it does not actually belong to the means of ch.
49 of the Civil Code of Ukraine, given its different properties, but is very similar in purpose)
and a settlement instrument at the same time.

In Western countries, escrow is actively used primarily in the purchase and sale of real
estate, in corporate relations, in franchising, and escrow agents can be notaries, law firms,
brokers, stock exchanges (in Ukraine, a bank acts as an agent). According to Ukrainian
legislation, the object of conditional storage is money stored in a special account, whereas in
European countries, such an object can be things, documents.

It is noted that the bank actually uses the funds in the escrow account free of charge. At
the same time, neither the account holder nor the beneficiary can use them, without receiving
any benefits from the capital stored by the bank, the funds are blocked, as if they were under
arrest. This money is not subject to indexation, no interest is paid for its use, etc. Therefore,
the use of this mechanism to finance construction seems questionable.

It is established that this account is exclusively targeted, in the sense that its opening
and use should be aimed only at creating a chain between the parties to another transaction
to fulfill their obligations to each other, or to ensure the implementation of the squeeze-out
procedure or other terms of the contract. An escrow account ensures the relative inviolability
of the funds in it.

During the execution of the terms of the contract, the client and the beneficiary (as well as
their creditors) do not have access to the funds. It is possible to use escrow accounts in bad
faith to avoid collection of funds, but in court, we think, applying the principle of good faith, it
will be possible to question the execution of the deed.

Key words: contract, escrow account agreement, escrow account, escrow, bank transactions,
security payment.
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C. 0. Kosaavuyx

NIATBEPJ2KEHHSA I[IOBHOBA2KEHDb 3AXUCHHUKA
Y KPUMIHAJIBHOMY ITPOBAJI2KEHHI:
HOPMATHUBHE 3AKPIIIJIEHHA TA CYJOBA ITPAKTHKA

ITocranoBka mpoGaemmu. [luTaHHs1 ydacTi 3aXWCHHKA y KPHUMiHAJIbHOMY
NPOBAIKeHHi 3aBXIW OYyJau U Hajaji 3a/UIIAIOThCS aKTYaJbHHUMH, OCKIJIbKH
caMe 3axXHCHHK, 3 OIJIsIAy Ha Horo npodeciliHy MiArOTOBKY, € e(eKTHBHUM
cy6’ekTOM peanizauii QyHKUIl 3aXUCTYy y KpUMiHAJAbHOMY NpoBamkeHHi. Pazom
3 THUM, 3a[Js HaJeXXHOr0 BHUKOHAaHHS CBOIX MpOLecyaJbHUX [OBHOBAaXKeHb
3aXMCHUK Yy KOHKPeTHOMY KPHUMiHA/JbHOMY MPOBAJKEHHI Mae€ MNiATBEPAHUTH
IX HHM3KOI0 NOKyMeHTiB, nepesik sfikux BuzHadeHud KIIK. I xoua Ha neprunit
MOTJISI MOXKe BHIATHUCS, IO Lie MUTaHHS He € NpoOJeMHUM, OIHAaK BUBUEHHS
CYLOBO! MPAaKTHUKHU CBIIYUTb NP0 3BOPOTHe. Tak, 3 ogHoro 60Ky, (popMaJbHUN
MiAXig 10 3’iCyBaHHS MUTAHHS LIOAO MiATBEpPA’KEeHHS OBHOBaXKeHb 3aXHUCHHUKA
Yy KpPUMiHAJbHOMY MPOBAIXKEHHI MOXKEe MaTH HAaC/AiAKOM MOPYLIeHHS MpaBa Mil-
03PI0OBAHOr0, 0OBUHYBAY€HOr0 Ha 3aXMUCT, a 3 {HIIOro, — HaAMipHUH (opMasiaMm
y IUTaHHi 0(pOpMJ/IeHHS TaKUX JOKYMEHTIB MOXKe IPU3BECTH [0 0€3MiACTaBHOIO
oOMerKeHHs IMpaBa Ha HOCTYMN N0 Cydy, rapaHToBaHoro crarteio 6 KoneHwii
PO 3aXMCT MPaB JIOAMHH i OCHOBOMOJIOXKHUX cBo6oa (nani — Konsenuis).

AHani3 ocTaHHiX JocaimkKeHb i myOJikawmiud. JlocaimxeHHSM Teope-
THUKO-TIPABOBUX | MPAaKTUYHUX acCMeKTiB 3AilicHeHHs (YHKLIl 3aXUCTy MpHU-
ceaueni mpaui [.B. I'moswoxk, {A.I1. 3efikana, O.B. Kanainoi, O.I1. Kyuun-
cekoi, JI.M. Jlo6otika, B.I. Mapuyka, B.O. Ilonentomka, B.M. Tepruuinuxka,
O.I'. lunno, O.I'. dHoBCbKOI Ta {HIIKMX BITYM3HSAHUX BUueHUX. Pasom 3 TuM, 6inb-
WiCTh MHTAHb yCe Ile 3aMHIIAIOThCs MPEAMETOM HUCKYCiH, a OKpeMi, 3 OrIsiLy
Ha noctiiHe BrockoHaseHHs KIIK i po3BHUTOK cynoBol NpakTHKH, NOTpedy-
I0Th HOBOTO OCMHCJEHHS Ta HayKOBOr0 OOIpyHTYBaHHS. Jlo TaKMX HaleXHTh
i MUTaHHs MiATBEPUKEHHS 3aXHCHUKOM CBOIX MOBHOBa)KeHb Y KPHUMiHAJIbHOMY
NPOBaIKEeHH].

MerTor0 cTaTTi € PO3KPUTTS HOPMATHUBHO 3aKPiMJIeHMX BUMOT LIOAO Mif-
TBep/KEHHS MOBHOBaXKeHb 3aXMCHHMKA Yy KPUMiHa/JbHOMY NPOBAKEeHHi Ta iX
3aCTOCYBaHHS B CYAOBiH MpaKTHI.

Bukaax ocHoBHOro martepiaay. 3a 3mictom dactuHu 1 crarti 50 KIIK
TIOBHOBAKeHHS 3aXHUCHHUKA Ha y4acTb Yy KPUMiHaJbHOMY NPOBaIKEeHHI MiATBep-
JUKYIOTbCs: 1) CBIZOLTBOM MPO MPaBO Ha 3aHHSATTS aABOKATCHKOW AisIbHICTIO;

© Kosasbuyk C. O., 2022
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2) opmepoM, IOrOBOPOM i3 3aXMCHHKOM a0 AOpyuYeHHsM oprany (ycTaHOBH),
YIIOBHOBAXKEHOr0 3aKOHOM Ha HalaHHs 6e30mJaTHOi mpaBoBoi gormomord [1].
Lls Hopma Oy/1a HEOMHO3HAUHO BUTJAyMaueHa HAayKOBLSMH i MPAaKTUYHUM Mpa-
LiBHHKaMHU fIK y YaCTHHi 00CATYy NOKYMEHTIB, 110 NMOBHMHHI HallaBaTHCH 3aXHC-
HUKOM /1l MiATBepIKeHHS MOBHOBaXKeHb, TaK i LI0J0 IX 3MIiCTy Ta CTPOKY Aii.

Pazom 3 tum, y KIIK 3akpinseHo BUMOry He JiHIIe LIOA0 MePeNiky NJ0KyMeH-
TiB, IKi HagaIOTbCS HA MiATBEPAXKEHHS MTOBHOBAXKeHb 3aXUCHUKA B KOHKPETHOMY
KpPUMiHaJbHOMY TPOBA/KEHHI, ajle i BUMOTH JI0 0COOH, sIKa MOXKe BHUKOHYBaTH
Taki moBHOBaxKeHHs. Tak, 3a 3mictom uactuHu 2 cratti 45 KIIK 3axucHukom
He MOKe OYyTH aBOKaT, BIIOMOCTI NP0 SIKOTO He BHECEHO 0 €IUHOr0 peecTpy
anBokaTiB Ykpainu (mani — €PAY) a6o crtocoBHO sikoro B €PAY micTarbes
BiZIOMOCTi Npo 3yNHHeHHs ab0 NMPUMNHUHEHHS MpaBa Ha 3aUHATTS aJBOKATCbKOIO
nisibHicTIO [1]. Y LBOMY KOHTEKCTI CynoBa NpaKTHKa € OHO3HAYHOIO. Tak,
3okpema, koJgeris cymaiB KKC BC mnocranosowo Bim 25.09.2019 p. y crpasi
Ne 576/949/19 sanuumuna G6e3 3MiH pilleHHs Cyay amnessilidHOI iHCTaHLII,
SIKMM TIOBEPHYTO amneJsiidHy ckapry agBokata OCODBA_l 3 tux migcras, 1o
B €PAY BincyTHs iHdopmauis npo ansokata OCOBA_1, a Tomy, BianosigHoO 10
gactunu 2 crarti 45 KIIK, ocranHiii He Moxke 6yTH 3aXHCHHKOM {HIIOI 0COOH
Yy KPUMiHa/JbHOMY NPOBAJKEHHI, OCKIJIbKYA BiIOMOCTI IIPO HBOTO §IK aABOKATa He
BHECEHi /10 3a3HayeHoro peectpy [2].

BonHouac, ne He o3Hayae, 0 afBOKAT M030aBJeHUH MOXKJUBOCTI 3AiHcC-
HIOBATH iHIII BUOW aJBOKATCHKOI MAis/bHOCTI, BU3HaueHi ctarTteo 19 3akony
Ykpainu «[Ipo amBokaTypy Ta amBOKaTChKy HisiibHiCTb» Bim 05.07.2012 p.
Ne 5076-VI [3], nanpuknan, wamaBatv mnpaBoBy iH(OpMaLil, KOHCYJbTALii
i po3’sCHeHH§1 3 NpPaBOBUX NHTaHb; CKJAAfaTH 3asiBH, CKapru, iHIi nporecy-
aJibHi TOKYMEHTH NPaBOBOIO XapaKTepy; HaJaBaTH MpPaBOBY AOMOMOTY CBiIKY;
3MiMCHIOBAaTH NPEeACTAaBHULUTBO iHTEpeciB MOTePHiJoro, LUUBIIBHOIO M03MBaua,
LMBIJIHOTO BiANOBifaya; HafgaBaTH MpPaBOBY AOMOMOrY Tifl Yac BUKOHAHHS Ta
BifOYyBaHHS1 KPUMiHa/JbHUX MOKapaHb i HU3KY iHIKX. Beranosaena KIIK 3a6o-
poHa nepenbavae JUlle HEMOKJIHWBICTb BUKOHAHHS aIBOKAaTOM, BiJOMOCTi MpoO
SIKOTO He BHeceHO 10 €EPAY abo ctocoBHO sikoro B EPAY wmicTsiTbcs BitoMocCTi
PO 3yNHHeHHs a00 NPUIMHEHHS NpaBa Ha 3aMHATTS aJBOKATCbKOW Aisl/IbHiC-
TI0, PYHKI{I 3aXUCTy Y KPUMiHAJIbHOMY TPOBAIKEHHI.

Pazom 3 TuM, crnipHOIO € cynoBa NMpaKTHKa IIOA0 MOXKJHWBOCTI 3[iHCHEHHS
3aXHCTy alBOKATOM, CTOCOBHO sIKOro B €EPAY micTsiThes BitoMOCTi PO 3yNHHEH-
Hs1 200 NPUNKHEHHS NpaBa Ha 3alHATTS aJlBOKATCbKOIO AisbHicTIO. Tak, KoJe-
ris cymnie KKC BC y nocranosi Bin 22.09.2022 p. y cnpasi Ne 459 /1759 /17
3a3HauuJIa, WO He BOayae MOPYLIEHHS [paBa Ha 3aXUCT 3aCyIXKEHOro B CYAI
amneJiliiHol {HCTaHLil Uyepe3 BiICYTHICTb e(PEKTUBHOTO 3aXUCTY, 3AiHNCHEHOTO
saxucHukom OCODBA_1, y 3B’s3ky 3 pimennsm KJIKA JIbeiBcbKoi o6GsacTi
Ne 11/111/66-2021 Bim 19.11.2021 p. mpo NpUNHHEHHS NpaBa Ha 3aUHATTS
aJIBOKaTCbKOIO MiSIJIbHICTIO, OCKINIbKK He BCTaHOBHUJA 00 €KTHBHUX JaHUX PO
HeHasexxHe BHKOHaHHsS 3axucHukomM OCODBA_l mixn yac amensiiiHoro pos-
NJIsIAYy CBOIX NpodeciiHUX 000B’A3KiB afBoKarta, sIKi 6 MOIJIM NPU3BECTH [0
icToTHOrO OOMEKeHHs TpaB 3acylkKeHoro, nependaueHux crarreio 6 KonseH-
uif, crarreto 59 Koncruryuil Ykpainu, crarramu 20, 42 KIIK Yxkpaiuu. Kpim
TOTO, SIK 3a3HaymJia KoJieris cynnis, 3axucHuk OCOBA_1 mig yac anessiuiiHo-
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ro NPOBA/PKEHHS aKTUBHO peaJsi30BYBaB HalaHi HOMY 3aKOHOM IpaBa, 3asiBJSIB
KJIOTIOTAHHSl i KOPUCTYBAaBCH [HIUMMM INPOLIECYaJbHUMH MOXKJIMBOCTAMU 151
BiZICTOIOBaHHs1 00paHol Mo3uuii 3axucTty. 2KOOHUX cKapr 4d 3asiB 3 MPUBOLY
HeedexTHBHOrO 3axucty agsokarom OCODBA_1 o6BuHyBaueHnH nix yac amess-
LifHOro NMpOBa’KeHHsI He BUCJOBJ/IOBAB Ta He 3asiBJsB. TaKoXK KoJeris cyauiB
3BepHYyJia yBary Ha Te, 110 B JAaHOMY KpHMiHa/JbHOMY IMpPOBAaIKeHHi ydacTb
3axucHHKa BixnmosinHo no BuMor cratti 52 KIIK Ykpaiuu He € 060B’s13K0BOIO,
a TakoX Te, L0 OOBMHYBAaYEHWH Ha 4ac PO3IJISAY CIpPaBU SIK B CyIi Mepluol
iHcTaHUil, Tak i B cyAi anesisiLidHOl iHCTAaHLIT He 3HaXOAMBCS Mi BApTOIO Ta MaB
MOKJIMBICTb CaMOCTIHHO o6upaTH cobi 3aXHUCHUKA, YUM BiH i CKOpPHUCTABCS [4].

CripHicTh Takoi MO3UII MOSICHIOETBCS THM, LI0 3a00pOHA 3aXUCTY OOBUHY-
BaueHOr0 aJBOKAaTOM, CTOCOBHO sikoro B €EPAY MicTaTbcs BizomocTi mpo 3ymu-
HeHHs1 a00 MPUMHMHEHHS MpaBa Ha 3aUHSTTS aBOKATCHKOIO MisJIbHICTIO, MPSIMO
nependauena KIIK. 3a cBoewo cyTHicTIO KpUMiHa/bHe MPOBAKEHHS € BPEry-
JIbOBAaHOK HOPMAaMH KPHUMIHAJNBHOIO IPOLECYaJbHOrO IIpaBa HisJIbHICTIO Opra-
HiB IOCYZ0OBOTO PO3CJifyBaHHS Ta CyHdy LIOAO PO3CJiAyBaHHS Ta CyNOBOT0O PO3-
IS0y KpAMiHAJbHUX NPABOMNOpPYLIeHb 3 METOI IPUTATHEHHS 10 KPUMiHaJAbHOI
BiANIOBiAA/ABHOCTI Ta MOKapaHHS 0Ci0, BUHYBAaTHUX y BUMHEHHi KPHUMiHaJbHOTO
NPaBONOPYLIEHHS, i HeJONYyIIeHHs N0KapaHHS HeBHHYBAaTHUX. Y KPHUMiHaJ/bHO-
My mpoleci ocoba MoXKe 3a3HaBaTH HaUOiMbLIMX 0OMexkeHb 11 mpaB i CBOOO.,
a ToMy mpouecyasbHi 3ab6oponu, BctaHoBseHi B KIIK, € 6e3ymMoBHUMU Ta He
MiAMAraTh OLiHLI aHi OPraHoM AOCYAOBOrO PO3CJiLYyBaHHS, aHi CyIOM MiJ 4ac
NPUAHATTS HUMM NPOLECYyaNbHUX pilleHb, Y TOMY YHCJi 3 TOUKH 30py oOMe-
JKeHH$ NIpaB 3acy/[»KeHoro, nependaueHux crarreto 6 KonseHuil.

Kpim Toro, sik HeomHOpasoBo 3a3HauaB €CILJI y cBoix pimeHHsx, ocoba,
00BHHYBayeHa y BUMHEHHi KPHMMiHaJbHOTO NPaBONOPYLIEHHS, fika He Oaxkae
3MiHCHIOBATH CBil 3aXUCT OCOOUCTO, TOBUHHA MATH MOKJIHBICTb 3BEPHYTHUCS 3a
NpaBOBOIO JONOMOTOI0 Ha BacHui poscyn [5]. Lle BumMBaE i3 HOpMH MyHKTY
«c» § 3 crarti 6 KonBeHuii, sika rapaHTye, 110 KOKHHH, KOrO OOBHHYBaueHO
y BUMHEHHi KPUMiHAJbHOTO MPABOTNOPYIIEHHS] Ma€ LIOHAWMEHIe MPaBO 3axXH-
maTtu cebe ocobrucTo abo BUKOPUCTOBYBATH IMIPABOBY JOMOMOTY 3aXHCHHUKA,
BUOpaHOro Ha BaacHui poscyn [6]. ¥V cnpasi, siky posrasmas KKC BC, 06BuHy-
BaueHHUH 3BepHYBCS 3a IPaBOBOIO I0NIOMOTI0I0 Ta, M0 CYTi, BiIMOBUBCS BiA 31iHc-
HEHHS 3aXUCTy 0COOUCTO, PO3PaxOBYIOUM Ha NpodeciiiHe 3AiHCHEHHS 3aXUCTY
HOro amBOKaTOM, TOMY IMO3HWLIs KoJeril CyaiB mpo Te, LU0 y4acTb 3aXUCHHUKA
y cmpasi 6ysna He 060B’3k0BOI0, He Binmosinae ani Bumoram KIIK, ani HOp-
maMm Konsenuil ta nmpaktuui €CIIJI. ¥ upbomy KOHTeKCTi BinmoBimae 3akoHy
nosuuis xoJseril cynnisB KKC BC, sika mocranosow Bin 24.11.2022 p. y cmpa-
Bi Ne 457 /169/21 ckacyBana pilleHHS ane/IALifHOrO Cyfy 3 HanpaBJeHHSM
CIpaBU Ha HOBUH DO3IVISA 3 MiACTAaBU MOpYLIEHHS [paBa 0OBHHYBaueHOro Ha
3aXHUCT, OCKIJIbKU B MaTepiajax NMPOBaJKEeHHS BiICYTHI LOKYMEHTH, fAKi BiAIO-
BiTHO 1O BUMOI 3aKOHYy ymnoBHoBaxyBaiu 0 3axucHuka OCODBA_1 Ha mpen-
CTaBHULTBO iHTepeciB o6BuHyBaueHoi OCOBA_2 y cyni anessuiiiHoi iHCTaHLIl.
Y Mmarepiasax KpUMiHaJbHOTO NPOBAJXKEHHS HASIBHI KOIMisl CBifOLTBA PO N1PaBoO
Ha 3alHATTS aIBOKATCbKOI Mis/bHiCTIO, BuaaHe axBokaToBi OCOBA_l, Ta
opaep cepil JIB Ne 147048 na napanus npasooi gonomorn OCOBA_2 anBo-
katom OCOBA_1 y TpyckaseupkoMy Micbkomy cyai JIbBiBcbKOi obmacti [7].
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OueBuHO, WO CHTYyalis, KA CKJajacs, BUMAarae BUPILIEHHS B MOPSOKY,
nependaueHomy yactuHowo 2 cratti 434-1 KIIK, 30kpema HacTynHe KpUMiHaJb-
He TIPOBAJKEeHHs, KacallilHa ckapra B SKOMY MiCTUTHMe AOBOAM IIOAO 3fidc-
HEHHS 3aXHCTy aJBOKATOM, CTOCOBHO siKoro B €PAY wmicTsiThesi BimomocTi 1mpo
3yNUHeHHs1 ab0 NPUNHMHEHHS NpaBa Ha 3aHHATTS aABOKATCHKOIO MislJIbHICTIO,
nignsrae nepenaui Ha posrasn o6’ enHanol nanatu KKC BC, skuio us xoJseris
ab6o majaTta BBaXKaTUMe 3a HeoOXinHe BiICTYNUTH Bifl BUCHOBKY ILOJO 3aCTO-
CYyBaHHSI HOPMM MpaBa y MOAiOHUX NPaBOBiAHOCHHAX, BUKJAAeHOro B paHille
yxBajseHomy pimenHi BC.

Binnosinno mo nyukty 1 wactunu 1 crarti 50 KIIK, noBHOBaxkeHHs 3axwuc-
HUKa MiATBEPIKYIOTbCS CBiOLTBOM MPO MPaBO Ha 3aHHATTS afBOKATCHKOIO
nisnbhicTio [1], sike 3a smictom crarti 12 3akony Ne 5076-VI Bunaetbes panoro
aZiBOKATiB perioHy B JAeHb CKJIAaNeHHS MPHUCATH 0cobi, fKa cKJaja TPUCATY
anBokaTa Ykpainu [3]. Oxpeme nuTaHHS, 110 BUHMKAE Y NMPAKTHUHIH HifJIbHO-
CTi MOB’s13aHe 3 THUM, 110 OKPeMi CyIM Ha MiATBepIKEHHS [TOBHOBA)KE€Hb BHMa-
ralTb, 10O KOIis CBIiAOLTBA PO NMPaBO Ha 3aHHATTS aABOKATCHKOIO AiSbHICTIO
Oysa «HaleXHHM YUHOM 3aBipeHa». BomHouac, Taka BUMOra He BiANOBifae
3aKOHy Ta mpsmMo cymepeuntb dactuHi 2 crarti 50 KIIK, 3a 3mictom sikoi
BCTAHOBJIEHHS Oy/b-KMX A0AATKOBUX BUMOT, KpiM Npej’siBleHHS 3aXHCHUKOM
JIOKYMeHTa, 1110 MOCBiguye Horo ocoby, abo yMOB MJisl MiATBEPAKEHHS MMOBHO-
Ba)KeHb 3aXHMCHHKA YM JJIs1 HOTO 3a/lyueHHsl 10 y4acTi B KPUMiHAJIbHOMY TIPO-
BaJUKEHHI He J0MyCKAEThCs, HA L0 3BEPTAE yBAry KKC BC, sikuii nocTaHoBO0
Bix 07.10.2020 p. y cnpasi Ne 991 /4814 /20 ckacysas yxBaqy Anessuifinoi
nanatu BAKC Bin 22.06.2020 p. PO MOBEPHeHHS aneJsiILiiHOL _CKapr¥ 3axuc-
Hruka OCODBA_l i npusHauMB HOBUH PO3TJIAN Y CyHi amessiifiHOi iHCTaHLIL,
3a3HAuUMBLUM B OOTPYHTYBaHHI, 110 BiACYTHICTb Ha KOIMil CBigOLTBa NpPO MpPaBo
Ha 3aWHSATTS aJBOKATCHKOW MiSIMBHICTIO IMX JAHUX HE CBiIYUTb MPO Te, LIO
saxucHuk OCODBA_1 He mMaB mpaBa Ha NMOJaHHS anessiiiHOl CKaprd B iHTepe-
cax migosprosanoro [8].

Binnosinxo mo mynkty 2 yactunu 1 crarrti 50 KIIK, noBHoBaxkeHHs 3axwuc-
HUKa, OKpiM CBiZOLTBa NP0 MpPaBO Ha 3aWHATTS aABOKATCHKOI isbHICTIO,
HiATBEPIKYIOTbCA OPAEPOM, JOrOBOPOM i3 3aXHCHHUKOM a00 AOPYYEHHSM Opra-
Hy (ycTaHOBHM), yNOBHOBa)XXEHOTO 3aKOHOM Ha HaJaHH$i Ge30MJaTHOI MpaBo-
Boi gonomord [1]. Bkasane moJsioxeHHs1 m0-pisHOMY 6yJ10 PO3T/IyMaueHe LIOAO
KiJIbKOCTi JOKYMEHTIB, fIKi MiANAraloTh HAaZaHHIO A0 CYAy Ha MiATBEpIKeHHS
TIOBHOBaXKeHb.

Tak, y nocranosi KKC BC Bin 06.02.2018 p. y cnpasi Ne 752 /11464 /16-k
BUKJIAIEHO TIO3MILi10, BiAMOBIAHO M0 $IKOI NOKYMEHTH, TependaueHi MyHKTOM 2
yactunu 1 cratti 50 KIIK, € anbTepHaTHBHUMMU 10 BiIHOIIEHHIO OfMH 10 OIHO-
ro. 30KpeMa, siK 3a3Hayusa KoJerisi Cy[miB, MTOBHOBAXKEHHSI 3aXHCHHUKA MAIOThb
BBaXKATHCS MiATBEPAKEHUMH, SKIIO Ha AOJATOK IO TOKYMEHTY, MependadeHoro
NyHKTOM |, 3aXMCHHK HanaB Xo4ya 6 OOUH 3 JOKYMEHTIB, nependayeHuX MyHK-
tom 2 yactunu | wmiel crarti [9]. Koserisi cynnie KKC BC, He moroausiumch i3
TaKUM PillICHHSM, YXBaJIOK Bill 05.09.2019 p. nepenana Ha posrasn 06’enHa-
noi nanatu KKC BC xpuminanbHe npoBamkeHHs y crpasi Ne 648 /3629/17,
3a3HAYMBIIH, 1110 BU3HAYUTH [TOBHOBAXKEHHS 3aXMCHUKA Y KOHKPETHOMY KPHMi-
HaJbHOMY TpoBamKeHHi (y BCiX CyI0BHX iHCTaHLiAX a6o B CYAi JHKLIE Mepuiol
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iHcTaHIil, a60 anmensuiiHol, ab0 KacalmilHOl, a TaK0X OOMeXeHHS IOA0 Jacy
3MiMCHEHHSl 3aXMCTy — Ha MEBHHUU CTPOK, HA PO3IJISA NPOBAIKEHHS y KOH-
KPeTHi# iHcTaHLii a6o iHIlIe) cyla MoXKe JMIIe 3a JOTOBOPOM ab0 AOPYUEHHSM,
OCKiJIbKH OpIep TAaKUX BiIOMOCTeH He MiCTUTb. TOMY, Ha MiATBEPIKEHHS CBOIX
MIOBHOBA)KeHb Ha y4acTb y KOHKPETHOMY KPHUMiHaJbHOMY NPOBa/KEHHi 3aXHuc-
HUK Ma€ JOJYYUTH CBiIOLTBO TPO MPaBO HA 3AUHATTS aABOKATCHKOIO [isl/ib-
HICTIO, OpZiep, @ TaKOXK 3aJie’KHO BiJ BHAY NPaBOBOI AONOMOTH — JOroBip abo
NopydeHHs: opray (ycTaHOBM), YIIOBHOBaXKEHOr0 3aKOHOM Ha HaaHHs (e30-
naTHOI npasosoi gonomory [10]. Pasom 3 TuM, y wiil cnpasi 06’caHaHa na/nata
KKC BC y nocranosi Big 18.11.2019 p. ninTpumasna panime Bucsaosieny KKC
BC nosuuito 111010 NiATBepAKEHHS MOBHOBAXKEHHS 3aXMCHUKA OJHUM i3 JOKY-
MEeHTIB, BU3HaueHuX B MyHKToM 2 yactuHu 1 crarti 50 KIIK [11].

BinnosinHo, muTaHHS MiATBEpIKEHHS TTOBHOBaXKE€Hb 3aXMCHHUKA HA CbOTOMIHI
3a/MIIaeThCs BiAKpUTUM. He Braounch 10 CHHTAKCHYHOTO aHa/li3y HOPMH MYHK-
1y 2 yactunu | crarri 50 KIIK, nouinbHo po3rasiHyTH MUTaHHS MiATBEPIKEHHS
NIOBHOBaXKeHb 3aXMCHHKA 32 3MiCTOBHMM HaBaHTaKeHHSIM JOKYMEHTIB, BU3Ha-
YeHHUX Iieto ctarTelo. Tak, 3rinHo 3 yactuHow 2 ctaTTi 26 3akony Ne 5076-VI,
opIep — THCbMOBHHU JOKYMEHT, 110 Y BHUMAAKaX, BCTAHOBJEHHUX LM 3aKOHOM
Ta {HIIMMH 3aKOHaMM YKpaiHH, MTOCBiAYye MOBHOBaXKEHHS a/JBOKaTa Ha HalaH-
Hs1 ipaBoBoil pornomoru. Opyep BUAAETHCS aBOKATOM, alBOKATCbKUM 010po abo
aJIBOKATCbKUM 00’ €IHAHHAM Ta MOBHHEH MIiCTHTH MiAmuc agsokara [3].

fx nepen6auae nyHkt 12 [losoxkeHHSI Tpo opAep Ha HagaHHSI MPaBHUYOL
(nmpaBoBoi) monomoru (HoBa penakuisi), 3aTBepPAXKEHOro pileHHAM Panu anso-
kaTiB Ykpainu Big 12.04.2019 p. Ne 41 (i3 3minamwu), OpZep, OKpiM iHWIOrO,
TMOBHHEH MiCTHTH MOCHMJIAaHHSI Ha JOTOBip NP0 HalaHHs MPaBoOBOI AOMOMOrH/
nopydeHHsi oprany (yCTaHOBH), YNOBHOBaXKEHMX 3aKOHOM Ha HajaHHs 0e30-
MJIaTHOI TpaBoBoi momomoru, Homep (y BMIAAKy HasBHOCTI) Ta AaTy LbOTO
nokymenta (mignynkr 12.3); o6MexKeHHs TOBHOBaXKeHb, SKIIO TaKi nepeadaye-
Hi IOroBOpPOM Mpo HagaHHs npasHUYoi (mpaBoBoi) nomomoru (miznyskr 12.8);
npi3BuILe, iM's1, 0 6aTbKOBi aABOKAaTa, KUK Hanae npaBHM4y (mpaBoBy) mormo-
MOTYy Ha MificTaBi opepa, HOMep Ta JaTy MOT0 CBiIOLTBA MPO MPAaBO HA 3aHATTS
aJIBOKATCHKOIO NisiIbHICTIO, HAHMEHYBaHHsl Oprany, SIKui Horo Buaas (miamyHKT
12.5) [12]. Takum umHOM, Opzep, MO CYTi, € JOKYMEHTOM, B IKOMY y3arajbHEeHO
JIaHi SK W00 CBiIOLTBA NPO MPABO HAa 3aHATTH aJBOKATCHKOI HiSlJbHICTIO, TaK
i om0 KOTOBOPY UM AOPYUYEHHS TPO HAJAHHS TPABOBOI JOTIOMOTH.

3a 3mictom nyHkTy 12 IlosokeHHsI, B opaepi Ha HajaHHS MTPABOBOI AOTO-
MOTH, IKUH BUIAETbCS aABOKAaTOM ab0 afiBOKATCbKUM OIOPO UM aBOKATCbKHUM
00’e¢IHaHHAM, He 3a00pPOHEHO 3[IUCHIOBATH BUIPAaBJ/EeHHS | NONUCKU Yy pasi,
SKILO 0OCAT TMOBHOBaXKeHb aIBOKAaTa 3MiHIOETbCS B MeKaX TAKOro AOTOBOPY
[12]. To6TO y KOXKHOMY BHNaAKy 3MiHH YMOB JIOTOBOPY MOTPi6GHO BHOCHTH
3MiHH [0 OpAEepY, OCKiJIbKA BOHH MOXKYTb BIJIMBATH Ha 0OCSAT 3MiHCHIOBAaHHX
3aXMCHHKOM MOBHOBa)KeHb y KPUMiHaJbHOMY MpoBaaxeHHi. Binbuie Toro,
29.04.2022 p. no nyukry 10 IlosoxxeHnHs 6ysnu BHeCeHi 3MiHH, BiIMOBigZHO 10O
SIKMX Tl 4ac Ail BOEHHOTO CTaHY Ha TepUTOpil YKpaiHU NO3BOJSETbCS BUAAUYA
aJIBOKAaTChbKUM 010p0 / aIBOKAaTCbKMM 00’ elHaHHAM opfepy 6e3 CKpileHHs
HOro MevyaTKow HOPUAHMYHOI 0coOM Ta 6e3 MiAnuCy KepiBHHKA aJBOKATCbKOIO
00’eIHaHHS, aABoKaTcbkoro Oopo. [IpaBoBiIHOCHMHM MiXK afBOKAaTOM, SIKUH
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Hanae npasHuuy (mpaBoBy) AOMOMOrY Ha MiACTaBi LBOro Opaepa, Ta amBo-
KaTCbKUM 00’€IHaHHSM, alBOKaTCbKUM OI0pO BPery/nbOBYIOTHCS BHYTPIiLIHIMU
JNIOKYMeHTaM{ LIUX OpraHi3aliiHo-npaBoBUX (OpPM 3[iHCHEHHS aJBOKATCbKOI
pisieHocTi [12]. 9k caymno 3asnavae B.I. Mapuyk, 3a CBOE€ NPaBOBOIO MpH-
pomot opaep, y kKoHTekcTi ctatTi 50 KIIK, € mokymeHTOM, 3a KHM aaBOKAT-
cbke 00 elIHaHHS, 3apeeCTPOBaHe y BUIJISAMAI BUKJIOUHO aJBOKATChKOI (ipMu,
Ha MigcTaBi A0rOBOPY MPO HalaHHs NMPaBOBOI AONOMOTM MiX HuM (agBokart-
CbKMM 00’€IHaHHsAM) Ta KJI€HTOM J0pydae KOHKPETHOMY aiBOKaTy, SKHH
€ YJIEeHOM LbOro 06’€IHAaHHS, MPENCTABJAATH iHTepeCH KJi€HTa Ta HagaBaTu
oMy mpaBoBy pomomory. BpaxoByiouu 1e, opopm/aeHHS opaepa aIBOKaTOM,
AKMH Tpalioe iHAuBigyanbHO (agBokaTcbke 6H0OP0) a0 BXOAMTb N0 KOJErii
a[BOKATiB, CTA€ aJOTiYHUM, OCKIJIbKH Y [IUX BUMAAKaX aBOKAT (PAKTHYHO Mae
BUIATH opaep cam cobi [13, c. 178].

3a Takoro 3aKOHOAABYOTO pery/ioBaHHS BHHUKA€ MUTAHHS [IOLIJBHOCTI
Buaui (reHepyBaHHs) opaepy y KpMMiHaIbHOMY MPOBAUKEHHI, aixKe NOTOBIp i3
3aXMCHMKOM ab0 I0pydeHHst opraHy (ycTaHOBH), yIIOBHOBaXKEHOTO 3aKOHOM Ha
HaJaHHs 0e30MJaTHOI MPAaBOBOI AOMOMOTH, € NOCTaTHIMU CAMOCTIHHHUMH HOKY-
MEHTaMH, SKAMH TiATBEPIXKYIOTbCS MOBHOBaXKEHHS 3aXUCHUKA B KOHKPETHOMY
KPUMiHaJbHOMY MpPOBaJKeHHi. 3a CBOIM 3MIiCTOM [/151 OpraHy AOCYAOBOr0 po3-
CJIilyBaHHSl YU CyAy BOHH € Oi/blll iHOPOPMATUBHUMHU IIOJIO CTPOKY Mil, 06CATYy
NOBHOBa)KeHb 3aXMCHHKA, OOMeXxKeHb LIOA0 HOro MAisIbHOCTI Y BiAMOBiZHOMY
KpUMiHaJbHOMY MpoBafkeHHi. BimnmosigHo, 3 orssigy Ha meBHYy oOMeXKeHiCTb
iHopMalii, 110 MiCTUTbCS B Opaepi, BiH He MoxXe OYTU CaMOCTiHHHUM HOKY-
MEHTOM, SIKAH, MOpsiJ i3 CBiAOLTBOM MPO MPaBO Ha 3aWHSATTS aABOKATCHKOIO
HiSIbHICTIO, MiATBEPIKY€e MOBHOBAaXKEHHS 3aXHWCHUKA Yy KPHUMiHaJbHOMY IpoO-
BaKeHHi. TakuMu CaMOCTIHHUMHU NOKyMeHTaMH MOXYTb OyTH abo MOrosip i3
3aXMCHHKOM, a00 JopyueHHs oprady (yCTaHOBH), YNOBHOBaXKEHOTO 3aKOHOM
Ha HajflaHHs 0e30MJIaTHOI MPaBOBOI JOMOMOTH.

[To-pisHOMY cK/1agaeTbcsl MPAaKTHUKA W LIOAO NHUTAHHS 3[iHCHEHHS HaJlex-
HOTO 3aXUCTy aABOKATOM T103a MeXKaMM IMOBHOBa)KeHb, BU3HAYEHUX B Ople-
pi uM gopydeHHi nMpo HamaHHs npasHuYoi (mpaBoBoi) momomoru. Tak, KoJeris
cymnie KKC BC y mocranosi Big 03.11.2022 p. y crnpasi Ne 461/8380/21
BH3HaJa CJYLIHUMH JOBOAM 3acyIKeHO! NpPO MOpPYLIEHHS NpaBa Ha 3axHCT,
OCKIJIbBKY CJIIIYUM Ta CyIOM Tepllol iHCTaHLil 6y/0 AOMyIlIeHo 10 y4acTi 3aXuc-
HUKa, SKAHA He MaB MOBHOBaXKEHb HA 1i 3aXWCT, a came, BiAMOBIOHO OO ope-
py IIT Ne 085223 Bin 30.09.2021 p. (a.x.m. 104), saxucuuk OCOBA_1 mas
MOBHOBaXKeHHsI Ha HajaHHs npaBoBoi gonomorn OCOBA_2 gume B JIPYII
['YHII y JIssiBcbkiit o6aacti [14]. Haromicts, inma koueris cymnis KKC BC
noctaHoBow Bix 15.06.2022 p. y cnpasi Ne 154 /1041 /20 ckacysana pilmeHHs
amneJ/sILiHHOrO CyLy Ta HalpaBuJia CIPaBy Ha HOBUH CYINOBHUH PO3IJsiA, BKa3as-
Y, LU0 BUCHOBKHU aNefsililHOro CyAy Julle 3 TOCHUJIaHHSAM Ha 3aKiH4eHHs Ail
nopydeHHs BoJIMHCBKOTO perioHasbHOrO LEHTPY 3 HalaHHs 0e30mJaaTHOl BTO-
puHHOI mpaBoBoi gonomoru Bix 27.05.2019 p. Ne 000-0000620 sik Ha migctaBy
IJ1s1 TIOBEPHEHHS amnessUiiHOl CKaprh y LbOMY KPHUMiHAJbHOMY MPOBaIKEHHI
€ TepeyacHUMM | TakUMH, 110 cynepeuatb Bumoram crated 20 i 24 KIIK mono
3abes3neyeHHs MpaBa Ha 3aXUCT Ta OCKapKeHHS CYLOBOro piwleHHs. fKk 3a3Ha-
YyuJia KoJierisi CyauiB, michasi Toro, sk o6BuHyBaueHomy OCODBA_1 He 6yJ0 mpo-



Kosanvuyx C. O. IlinTBepa:KeHHS TOBHOBaXKeHb 3aXHUCHUKA Y KPUMiHAJIbHOMY... 29

JOBXKEHO 3amnoOiXKHUK 3axifl y BHAI TPUMaHHS MiA BapToo, a 0yJ0 3aJHULIeHO
HOro B yMOBax CJif40ro i3o/gTopa 10 3aKiHYeHHS PO3IJIsLy CIpaBH y MOPSAKY
crateit 537, 539 KIIK (r. 2, a. ¢. 191), 3axXuCHUK NPOAOBXKYBAB 3iHCHIOBA-
TH HOTO 3axHUCT Ta OyAb-SIKUX 3arepedeHb 3 GOKYy OOBHHYBAayeHOro M iHIIHX
y4YaCHHKIB CYLOBOro po3rasiay He Haaxoauso. [Ipu upomy micueBuil cyn 6ynb-
SKUX [IOJATKOBUX MOKYMeHTIB Ha MiATBepIKEHHsI MOBHOBa)KeHb 3axXMCHHKA
OCOBDBA_2 ne BuMaraB, THM CaMHM MiATBEPAMUB HOTO MPABO 3AiHCHIOBATH 3aXHCT
i peasidyBaTu cBOI npaBa 3axucHUKa. OOBUHYBaueHHUH TaKOXK He 3alepeuyBaB
ON0 3AikicHeHHs Horo 3axucty agBokatom OCOBA_2 sk mig yac cymoBoro
PO3TJISiAY KPUMiHAJIbHOTO MPOBAMIXKEHHSI CTOCOBHO HBOTO B MiCLEBOMY CYAi, TaK
i B cTanil aneasilikHOTO MPOBAMXKEHHS. ... Xo4a amnesilidHuN Cy[ MicJs MoBep-
HeHHs aneJsiuifHol ckapru 3axucHiuka OCOBA_3 i 3a6e3neunB 06BHHYBaueHO-
My {HILIOrO 3aXHCHHKA 32 PaXyHOK Je€pPKaBH, ... OMHAK (DAKTUYHO HOBUH 3aXHUC-
HUK CBOE€I aneJsiliiHOl CKapru B iHTepecax 0OBHHYBAUEHOTO 0 LIbOTO Yacy He
MOoAaB, a y TPOBAMKEeHHi anejsillilHOrO CyAy 3a/vlIMjacs JUlle anessuiiHa
ckapra npokypopa. Toxx KKC BC niiiiioB BUCHOBKY, 110 pillleHHS PO TOBep-
HeHHs1 anejsiuiidHoi ckapru 3axucHuka OCOBA_2 e nmepenuacHuM i Takum, M0
MOTJIO BIVINHYTH Ha yXBaJleHHS 3aKOHHOTO pillleHHs Ta 3a0e3MeueHHs IpaBa Ha
3axuct o0BMHYyBaueHoro [15]. ¥V ubomy BUmMaAKy HOUINBHO TOTOAMUTHCS 3 KOJie-
ri€lo CyAMiB, OCKINIbKM Ha BiAMiHY BiJ BHMNAAKiB, repeidayeHUX YaCTHHOW 2
cratti 45 KIIK, ne 3akoHomaBueM BH3HAueHO MPSMYy 3a00pOHY 3HiHCHEHHS
aJiBOKaTOM (DYHKIIl 3aXUCTy y KPUMiHAJIbHOMY MTPOBA/KEHHI Yepe3 BiICYTHICThb
BimomMocTel mpo Hboro B €PAY a6o X HasiBHICTb BiIOMOCTEH MpO 3yNHHEHHS
a00 TpUNMHEHHS TpaBa Ha 3aUHSITTS aBOKATCHKOI HisibHICTIO, TOOTO 3 OTJIsi-
Iy Ha Horo npogeciiHUU piBeHb Ta MOXKJHBICTb HAJeXKHOTO BUKOHAHHS HUM
CBOIX mpodeciiHuX 000B’A3KiB, y BUMAAKY 3[AiHCHEHHS 3aXUCTY aBOKATOM I103a
MeXXaMH MMOBHOBaXK€Hb, BU3HAUEHHUX Yy JOTOBOPi UM NOpPYydYEHHi, MUTAHHS HOTO
npodeciliHoro piBHS Ta HaJEXKHOTO BUKOHAHHS NpodeciiHuX 000B’sI3KiB 3aKO0-
HONABLEM IiJi CYMHIiB He MOCTaBJeHe, a TOMYy MiAJSra€ OLiHLi CyIOM 3 OTJs-
Iy Ha 00CTaBWHM CIpPaBH, MPOLeCyasbHYy AiSiIbHICTD 3aXHCHUKA Ta MO3UIIO
O0OBHMHYBaueHOro UM 3aCyIKEHOro 100 LIbOTr0 MHUTAaHHS 3 METOI HelOoMylleH-
H$l MOPYIUEHHSI OCTAHHBOTO NpaBa Ha 3aXMUCT Y KPUMiHAJbHOMY MPOBAIKEHHI.

BucuoBku. [IpoBenenust anami3z o0cAry Ta 3MicTy DOKyMeHTIB, ki mopa-
I0TbCSl 3aXUCHUKOM Ha MiATBepAKeHHS HOTo IOBHOBaXKeHb Yy KOHKPETHOMY
KPUMIHANBHOMY IIPOBAJ’KeHHI 103BOJI€ 3POOUTH HACTYIHI BUCHOBKHU:

1. Xoya 3akononaBelp i BusHauuB y crarti D0 KIIK nepesik Ta BUMOTrH
10 TakWx NOKyMeHTiB, a 00’emHaHa nanata KKC BC cdopmyBana BHCHOBOK
IOJ0 MOXKJMBOCTI HAafaHHS, MOPSiA 3i CBIZOUTBOM MNpPO MPaBO Ha 3aUHATTS
a/IBOKATCbKOIO MisIbHICTIO, OMHOTO i3 NOKYMEHTIiB, MependaueHUX MyHKTOM 2
gactund 1 crarti 50 KIIK — opmepy, noroBopy i3 3axucHHUKOM abo JOpYydeH-
HAM opraHy (ycTaHOBM), OfHAK Cymy I0-Di3HOMY TJyMadaTh i 3aCTOCOBYIOThb
1le N0JIO’KEeHHS, B TOMY YMCJIi LIJISIXOM BCTAHOBJIEHHS JOAATKOBUX BUMOT, SIK-TO
MOJAHHS HaJIe’XKHO 3aBipeHOI KOTMil CBimolTBa MPO MPaBO Ha 3aHATTS afBO-
KaTCbKOI0 HistibHicTI0. KpiM TOro, B KOHTEKCTi mepesiiky NOKYMEHTIB 3arajoM
BUHHMKAE MUTAHHS JOLIJIBLHOCTI BUAadi (reHepyBaHHs) opiepy Yy KpUMiHAJbHOMY
MPOBAJUKEHHI, ajKe JOTOBip i3 3aXMCHMKOM a00 NOpY4eHHs opraHy (ycrato-
BH), YIIOBHOBa)XEHOTO 3aKOHOM Ha HaJaHHS 6e30IIaTHOI MPaBOBOI JOMOMOTH,
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€ JOCTaTHIMHM CaMOCTiMHUMHU JOKYMEHTaMH, IKUMH MiATBePAKYIOTbCS I0BHOBA-
’KEHHS 3aXHMCHHKA B KOHKPeTHOMY KPHMiHA/JIbHOMY IIPOBAIKEHHI.

2. HenoTpuMaHHs aIBOKAaTOM B XOJi MOJAHHS JAOKYMEHTiB BUMOT YaCTHHU 2
crarti 45 KIIK (BincyTHicTs Binomocteil mpo Hporo B EPAY aGo X HasBHICTH
BioMOCTel Npo 3yNMHEHHS YU NPUIMHEHHS NpaBa Ha 3alHATTS aJBOKATCbKOIO
JiSIbHICTIO) MOTPIGHO PO3IAAaTH K O0e3yMOBHY MiACTaBY IS CKaCyBaHHS
CYLOBOTO pillleHHS.

3. I3 MeTol0 HeoMylIeHHS NOPYLIEHHS NpaBa 0OBHHYBAu€HOro, 3aCyIKeHO-
rO Ha 3aXMUCT Y KPUMiHAJIBHOMY NIPOBAIKE€HHI BUKOHAHHS aIBOKAaTOM II0BHOBA-
JKeHb 11032 MeXXaM{ BH3HAUeHHX B Oplepi UM AOPYUEHHI PO HalaHHS NpaBHHU-
yoi (mpaBoBOI) NOMOMOTH y KOXKHOMY KOHKPETHOMY BHIAAKy MiAJsra€ OLiHI
CYIOM 3 OISy Ha 0OCTAaBHHU CIIPaBH, NPOLECYa/NbHY AiS/IbHICTb 3aXUCHUKA Ta
NO3UL{I0 00BUHYBA4Y€HOr0, 3aCy/[2KEHOr0 I10J0 L[bOr0 NUTAaHHS.
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AHoTanig

Kosasouyx C. O. IlinTBepaeHHS NMOBHOBaXEHb 3aXHCHMKA Yy KPUMiHaJbHOMY MpoO-
BaJJKeHHi: HOpPMaTHBHe 3aKpilllIeHHd Ta CyJaoBa mpakTuka. — Crarrs.

CratrTs IpUCBsSYeHa PO3KPUTTIO HOPMATHBHO 3aKPillJIeHUX BHUMOT ILOAO MiATBePHXKEHHS IO-
BHOBa)XeHb 3aXMCHUKA Yy KPUMiHAJbHOMY MPOBAJRKEHH] Ta IX 3aCTOCYBAaHHS B CYIOBIH MpaKTHL.

BkasaHo Ha HeOOXigHICTb AOTPUMAaHHS He JIMIIEe BUMOT, SKUMH BCTAQHOBJIEHO MepeJiK J0-
KyMeHTIB, 110 HaJaloTbCsl Ha MiATBEePIKEHHS MOBHOBAXKEHb 3aXMCHMKA B KOHKPETHOMY KpPHMi-
Ha/IbHOMY TIPOBa/’KeHHi, aje ¥ BUMOT IO OCOOM, sIKa MOXe BHKOHYBaTH Taki MOBHOBaXKeHHS.
BinsHaueHo cmipHiCTb CyHOBOI NMPAaKTHKM LIOAO MOXKJ/MBOCTI 3HiFICHEHHS 3aXHUCTy aABOKAaTOM,
CTOCOBHO SKOro B €IMHOMY peecTpi afBOKaTiB YKpalHH MIiCTATbCH BiZOMOCTI MpPO 3yNHHEHHS
a0 MPUMUHEHHS [paBa Ha 3alHATTS aABOKATCHKOIO JisIbHICTIO. 3alPOIOHOBAHO BIOCKOHAIUTH
CYIOBY TPAKTHKY 3 LIbOTO MUTAHHS B MOPSIKY, NependaueHoMy dacTuHowo 2 ctatti 434-1 KIIK.

OxapaxTepHu30BaHO HOPMATHBHO BH3HAUEHMH MepesliK JOKYMEHTIB, sIKi NMiATBEPMKYIOTb MOB-
HOBaKeHHSI 3aXUCHHMKA Y KPUMiHaNbHOMY NpOBalKeHHi. 3BepHEHO yBary Ha pisHe T/yMauyeHHS
Ta 3aCTOCYBaHHS B CYHOBil NpakTHLi HopMu NMyHKTY 2 yactuHu 1 crarti 50 KIIK, B Tomy uncai
LIJIXOM BCTAHOBJIEHHS J0JAaTKOBMX BHMOT, IK-TO MOlaHHSl HaJIe’KHO 3aBipeHo! Komii cBigolTBa
NPO NPaBO Ha 3aHATTHA aJBOKATCbKOIO isNIbHICTIO.

Poskputo BUMOrH 10 oplepy H OOIPYHTOBAHO, LIO 3 OMVISLY Ha MeBHY 0OMeXeHiCTb iH(pop-
Malii, sKa MiCTUTbCS B HbOMY, BiH He MOxKe OyTH CaMOCTiHHUM AOKYMEHTOM, L10, MOpPsiA i3 CBi-
JIOLITBOM TIPO MPABO Ha 3aHHATTS afBOKATCbKOIO Ai/IbHICTIO, MiATBEPHKY€E MOBHOBA’KEHHS 3aXHUC-
HHMKa y KpUMiHaJbHOMY NpoBalKeHHi. KOoHCTaTOBaHO, 110 TaKMMHM CaMOCTIHHUMH JOKYMeHTaMH
MOXYTb OyTH a60 HOTOBIp i3 3aXMCHUKOM, a0 AOpYYeHHs opraHy (yCTaHOBH), YIOBHOBaXKEHOTO
3aKOHOM Ha HaJlaHHsA 6e30MJ/aTHOI 1PaBOBOI JAOMOMOTH.

BcraHOB/IEHO HeOOHO3HAYHICTh CYNOBOI NPAKTHUKM LIONO 3AIHCHEHHS Ha/IeXHOTr0 3aXHUCTY
a/IBOKAaTOM 11032 MeXKaMH TTI0BHOBaXKeHb, BU3HAUEHUX B OpJepi UM JOPy4YeHHI PO HaJaHHS MpaB-
uuyoi (mpaBoBoi) nonomoru. JloBeaeHo, 1110 3 METOI0 HeJ0NyIIeHHs MOPYLIeHHs paBa 00BUHYBa-
YEHOro, 3aCy/J’KeHOro Ha 3aXMCT Yy KPUMiHaJbHOMY NPOBaI’K€HHi BUKOHAHHA aBOKaTOM IIOBHO-
Ba)XKEHb 11032 MeXXaMH BH3HAYEHUX B OPAepi UM NOPYdYeHHi Npo HajaHHs npasHuuol (mpaBoBoi)
JIOTIOMOTH y KOXKHOMY KOHKPETHOMY BHIMAaAKy MNiJjifArae OUiHLi CyJoM 3 OrJIfily Ha oOCTaBHHH
CIIPaBH, NPOLECyasbHy AisIbHICTb 3aXMCHHKA Ta MO3HUL{0 0OBMHYBAaU€HOr0, 3aCyLKEHOT0 L1010
1bOTO MUTaHHA.

Karwouosi caosa: 3aXUCHUK, BUMOTH JI0 3aXHMCHHKA, [I0BHOBaXKeHHS 3aXHCHUKA, MiATBepIKeH-
Hs TOBHOBaXKeHb 3aXHCHHUKA, OpJiep, AOTOBIp i3 3aXMCHUKOM, IOPYUEHHS.

Summary

Kovalchuk S. O. Confirmation of defense counsel’'s authority in criminal proceedings:
regulatory consolidation and judicial practice. — Article.

The article is devoted to the disclosure of normatively established requirements for confirming
of defense counsel’s authority in criminal proceedings and their application in judicial practice.

It is pointed out the need to comply with both the requirements establishing the list of
documents provided to confirm the defense counsel’s authority in specific criminal proceedings,
and the requirements for the person who can exercise such powers. It was noted that judicial
practice is controversial regarding the possibility of defense by a defense counsel, regarding
which the Integrated Register of lawyers of Ukraine contains information concerning the
termination or suspension of the right of lawyer to practice. It is proposed to improve judicial
practice on this issue in accordance with the procedure provided for in paragraph 2 of Article
434-1 of the Criminal Procedure Code.

The normatively determined list of documents confirming the defense counsel’s authority in
criminal proceedings is characterized. Attention was drawn to the different interpretation and
application in judicial practice of subparagraph 2 of paragraph 1 of Article 50 of the Criminal
Procedure Code, including by establishing additional requirements, such as submitting a duly
certified copy of the certificate of the right to practice law.

The requirements for the order are revealed and it is substantiated that, given the certain
limitations of the information contained in it, it cannot be an independent document that,
along with the certificate of the right to engage in legal practice, confirms the powers of the
defense counsel in criminal proceedings. It was established that such independent documents
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can be either a contract with a defense counsel or a power of attorney from a body (institution)
authorized by law to provide free legal assistance.

The ambiguity of judicial practice regarding the implementation of proper defense by a
defense counsel outside the scope of the powers specified in the order or power of attorney
for the provision of legal assistance has been established. It has been proven that in order to
prevent the violation of the right of the accused, sentenced to defense in criminal proceedings,
the exercise of powers by a defense counsel outside the limits specified in the order or power
of attorney for the provision of legal assistance in each specific case must be evaluated by the
court in each specific case in view of the circumstances of the case, the procedural activity of
the defense counsel and the position of the accused, convicted on this issue.

Key words: defense counsel, requirements for the defense counsel, defense counsel’s
authority, confirmation of the defense counsel’s authority, order, agreement with a defense
counsel, power of attorney.
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A. A. Kozoda

IIOMMJIKH CJAIOYO0TIO ITPHU ITPOBEJAEHHI OBIIYKY
B YMOBAX BOEHHOTIO CTAHY

ITocraHoBKka npobaemu. 3 24.02.2022 noyvanacsi mrpokomaciiTabHa Bid-
CbKOBa arpecist pociiicbkoi (pefepauii Ha TepuTopil YKpalHH, IO MOTANIO 3a
c00010 HeOOXiAHICTb BHECEHHS 3MiH Ta AOIOBHEHb 0 YMHHOTO KPUMiHAJBHOTO
MPOLECYaqbHOTO 3aKOHOJAABCTBA 3 METOI0 afanTalil 0CTaHHBOTO 0 00’ €KTHBHO
HasiBHUX BUKJIHKIB.

Bukiaan ocHOBHOro Martepianay. 3aKOHOAaBlleM OyJ0 BHECEHO 3MiHHM Ta
JOTIOBHEHHS, §IKi MaTepiasidyBajucsi B MoJoxeHHsX cT. 615 KpumiHanbHOTO
npouecyanbHoro Kogekcy Ykpainu (namani — «KIIK Ykpainu»), y BuIlleBKa-
3anin cratti KIIK Ykpainu BinGyBaeTbcsi perjameHTalisi 0COOMUBOTO PEXUMY
KPHUMiHaJ/JbHOTO MPOBaIKEHHSI B YMOBaX BOEHHOIO CTaHy B YKpalHi.

[Tonoxenus ct. 615 KITIK Ykpaiau cTocyoThCcsi MPaBOBiTHOCHH ILIOAO Tepe-
Oiry CTPOKiB y KpHUMiHa/JbHOMY IIPOBAJ’KeHHi, HeselryBaHHS AeSIKHUX [10BHOBa-
JKEeHb Bifl CJIAYOT0 CYAHi N0 KepiBHUKA TEPUTOPIaJbHOTO OpPraHy MPOKypaTypH,
BPEryJ/JbOBaHO MOPSIIOK PO3MONiNYy MiXK CYIASIMM CIIPaB 32 YMOBM TeXHiUHOI
HEMOXJIUBOCTI (PYHKILIOHYBaHHS €IHUHOI CyN0BO1 iHPOpMalilHO-TeTeKOMYyHiKa-
LiMHOI CHCTEeMH, perJaMeHTOBAHO MOPSIOK 3aTpPUMaHHS 0COOH, fKa Mifo3pio-
€TbCS Y BUMHEHHI KPUMiHAJbHOTO TPABOMOPYIIEHHS Ta MepeadadeHi ocobJu-
BOCTi MPOBENEHHSI OKPEMHUX CJAIAUUX Mil, TAKHUX SIK: AOMHUT, OMVISA MicUsl MOAil
Ta 0cOOJMBOCTi MPOBeNEHHS OOLIYKY.

Heo06xigHO BKasaTu npo Te, 110 AOCYIOBE PO3CJifyBaHHS iCHYE 3 METOIO
OTPUMAaHHSl [O0Kas3iB 3a AOMNOMOTrOI0 CIeliaJbHUX 3aKOHOHABYO 3aKpileHUX
iHCTPYMEHTIB — IJIaCHMX Ta HErJaCHUX CaAimuux (pO3IIYKOBHX) ik, OCHOBHOI
MeTOI0 HiSlIbHOCTI SIKMX € IMOUIYK BiIOMOCTeH, §IKi MaloTb I0pPHAMYHE 3HAUEHHS
IJ1sI BCTAHOBJIEHHSI 00’€KTHBHOI iCTUHH B KPUMiHAJbHOMY MPOBAIKEHHI.

Tak, u. 1 cr. 234 KIIK Ykpainu nepenbadeHo, mo oOIIyK TPOBOTUTHCS
3 MEeTOI0 BHSIBJEHHS Ta (pikcallil BitoMocTel nMpo 06CTaBUHU BUMHEHHS KPUMi-
HaJIbHOTO MpPaBOIMOPYLUEHHS, BillIyKaHHS 3HApsiAAs KPHUMiHAJbHOTO IpaBoIoO-
pyuieHHs: abo MaiHa, sike 6yJ0 3100yTe y pe3yabTati HOT0 BUMHEHHS, a TAKOXK
BCTaHOBJIEHHS MiClle3HaXOIKeHHs PO3IIyKyBaHUX oci6 [1].

Bumymeni noromguthcs 3 mnosunieto O.JI. Xpuctopoi, fka BKasye, IO
OCHOBHUMHU 3aBJAaHHSIMH MPOBELEeHHS OOIIYKY €:

1) BinHaliTk Ta BWJIYYHTH 3HApSAAS UM 3acO0M BYMHEHHS KPUMiHAJIbHOTO
NPaBOINOPYILLIEHHS;

© Komopma A. A., 2022
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2) BimHaWTH Ta BWJIYUYHUTH iHLI NpeaMeTH, 10 MalTb 3HAUYeHHS Mif Yac
JI0Ka3yBaHHS Yy KpPUMiHA/JIbHOMY IPOBaIXKEHHI;

3) BUSIBUTHM MaTepiasu, LI0 AONOMOXKYTb 3HAUTH PO3LIYKYBaHOTO abo KOro
6esnocepeHbo, HATIPUKAA Y BUMAAKY MEPEXOBYBAHHS Y KOHKPETHOMY MpPUMi-
LLIeHHi;

4) BMSIBUTH Ta BUJIYYUTH MaHHO [/isi 3a0e3ledyeHHs MPHU HeoOXiZHOCTI
B MOJAJbLIOMY KOMMeHcauil mkoau abo “oro KoHdickauii;

5) BUSIBUTH Ta BUJIYYMTH MaiHO BUJydeHe 3 00iry um Take, 110 36epiraeTbcs
3 NMOPYIIEHHSIMH YUHHOTO 3aKOHOAABCTBA [2].

O61wyK, SKUH € oHi€l0 3 HeBepOaNIbHUX CJAIIUUX [id, € TOCUTb e(heKTUBHUM
3aco6oM 30MpaHHS Ta MepeBipKU NOKa3iB MiJ yac po3c/ifyBaHHS KPUMiHAJIbHO-
ro nposamkenHs [3].

JlopeuHuM € HaykoBa NO3MLis KoJeKTuBy npaBHUKiB P. [. Buaaryry,
IO. B. T'yuynsaka, O. M. [lydenioka, siki BKa3yoTb Mpo Te, 10 OOUIYK — 1
OOTPYHTOBAHA N0KAa3aMH, 110 € Yy KPUMiHAJIbHOMY MpPOBamKeHHi, caigya (pos-
IyKOBa) isl, CyTh SKOI MOJisirae B NPUMYCOBOMY OOCJIifyBaHHI 0COOH, XKUTJA
ab0 iHIIOTO BOJIOAIHHS 0COOM 3 MeTOI0 BHSIBJEHHS Ta (hikcalil BifoMoCTeH mpo
00CTaBUHM BUMHEHHSI KPUMiHAJBHOTO NIPABONOPYIIEHHS, BiALTYKaHHS 3HAPSAAIS
KPUMiHaJBbHOTO NpaBOoNOpYlIeHHs: ab0 MakHa, sike 3100yTe BHAC/i0K HOro BUH-
HEeHHS, iHIIUX peuel i JOKYMEeHTIB, sIKi MAIOTh 3HAYEHHS 1151 KpUMiHAJIbHOIO MPO-
BaJ’KEHHsI, a4 TAKOK BCTAHOBJIEHHS MiCIIe3HAXOMKEHHsI PO3IIYKyBaHUX 0ci0 [4].

B pamkax naHoi cTaTTi, miI MOHATTAM «0OIIYK» CJIiJ PO3YMIiTH NepenbadeHy
3aKOHOAaBCTBOM MOXKJ/IMBiCTb, Y BCTAHOBJEHOMY 3aKOHOM MOPSIAKY, He3auiexKHO
Bifl BOJIi BJIaCHMKA UM KOPHUCTYBaua MPOHUKHYTU [0 KHUTJA abo {HIIOrO BOJIO-
IiHHA oco0H, 3 MeTO BillIlyKyBaHHS Ta NOKYMEHTYBaHHs 10Ka30Bol 0asH,
fKa Mae€ 0pUAMYHE 3HAUeHHS [/ BCTAHOBJEHHS 00 €KTHUBHOI iCTHHH B KpHU-
MiHaJIbHOMY MPOBAIXKEHHi, a TAKOXK JAJIsI BCTAHOBJEHHS MicLle3HAXOMKEeHHS Ta
NOAANBLIOTO 3aTPUMaHHSl 0COOH, sIKa [epPeXOBYETHCS Bil OpraHiB AOCYLOBOIO
pO3CJIiyBaHHS.

DyHIaMeHTaNbHO 0COOJMUBICTIO JAHOI CAifY0l Aii € Te, IO Mig 4ac obyKy
YIIOBHOBaXK€HUM CJIy>K00BUM 0co0aM J[03BOJISIETbCH TiJIbKW OAMH pa3 MpPOHUK-
HYTH 10 XKHUTJa, YU {HIIOTO BOJIOJAIHHS OCOOH.

Buxonsuu i3 npaBo3acTOCOBHOI MPAaKTUKH HasiBHI BUMAAKH, KOJU MPH MPO-
BelleHHi OOLIYKY »KWTJa, UM iHIIOrO BOJIOAIHHS OCOOHW, 3a ydacTi BJacHHKA
npuMilieHHs1 Ta/ab0 3aXMCHWKAa OCTaHHBOTO, i3 3aC06iB MacoBoOi iH(popMAail
HaIXOQUTb CIIOBillleHHS MNPO IMOBITPSHY TPUBOTY B pPErioHi, Ie NPOBOAUTHCSH
BHILEBKAa3aHa cJig4a Iisl.

I B cBOIO 4epry, 3aXMCHUK HATMOJSTA€ HA TOMY, 1100 CJigda Ais NpU3yNHUHHU-
Jlacs | BCi yUaCHHKH 0OILIYKYy MONpsIMYBaJ/IM 10 60MOOCXOBHIIA 200 MifABaIbHOTO
NpUMIilleHHS i IPY 3aBeplUeHH] MOBITPSIHOI TPUBOTH MOBEPHYNUCS IJs POJOB-
KEeHHS ciiguol mil.

[lepuioueproBo, BUHUKA€E MUTaHHA [P0 Te, IKUMH CaMe MO0JIOKeHHSIMHU HOp-
MaTHBHO-TIPABOBUX AaKTiB PErJaMeHTYETbCH MOPSAOK TOBiIOMJIEHHS NPO MOBi-
TPSIHYy TPUBOTY Ta Mpo 000B 130K MPSIMYyBaTH A0 YKPUTTS.

U. 2 c1. 34 Koncruryuii ¥Ykpainu nepen6adeHo MpaBo KOXKHOTO BiJibHO 30U-
patu, 30epiraTv, BUKOPUCTOBYBATH i MOLIMPIOBATH iH(OPMALiI0 yCHO, TUCbMOBO
a6o B iHWHH croci6 [5].
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Tak, BigmosimHo mo m. 1, 7 u. 1, m. 1, 7 4. 2 ct. 19 Kozmekcy UMBiIbHOTO
saxucty Ykpainu (Hagani — KLI3 Ykpainu) 10 NOBHOBaXKe€Hb MiCLIEBHX J€p-
JKaBHUX aJIMiHiCTpalill, OpraHiB MiCLIeBOI0 CaMOBPSIAyBaHHS y cdepi LUHUBiINIbHO-
ro 3aXMCTy HajeXXaThb, 30KpeMa, 3abesNedeHHs ONOBillleHHd Ta iH(OPMYBaHHS
HaceJsleHHSl MIPO 3arpo3y i BUHUKHEHHS HaA3BUYAWHUX CUTYyaLid, y TOMY YHCJIi
y (opmi, HOCTyNHIH 115 0ci6 i3 Banamu 30py Ta cayxy [6].

[Tosmoxennsmu n. 1 u. 1 cr. 21 K3 YkpalHu rpoMansHu YKpalHH MamoTb
MpaBO Ha OTpUMaHHA iHdopMalil Mpo HaA3BUUaKHi cuTyauil abo Hebe3mneuHi
NOJAil, 110 BUHUKJAU a00 MOXYTb BUHUKHYTH, Y TOMY YUCJi y (HopMi, HOCTyIHIN
115 0ci6 i3 Bamamu 30py Ta cayxy [6].

PeriameHTalis onoBillleHHsl PO HasiBHICTb Hebearneku Ta/a60 Han3BHuYai-
Hoi cuTyauil (10 maHoi Kateropil BiIHOCHTBCS TMOHATTS <«MOBITPSIHA TPUBOTA»)
NPOBOAUThCS Ha miacTasi mosoxeHb [Toctanon KMY Ne 733 Big 27.09.2017
«[Tpo 3aTBepmKeHHS TOJIOXKEHHSI NP0 OpPraHi3alilo OMOBIlllEHHS MPO 3arposy
BUHUKHEHHs a0 BUHHWKHEHHS HAJ3BHYaWHUX CUTYyalill Ta 3B’A3Ky y cdepi
uMBiNbHOTO 3axucty» (Hagani — «[ToctanoBa KMY Ne733»).

BinnosinHo no mosoxkenp m. 36 BuleBKasaHoi [locranoBu Ne733 y pasi
3arpo3u BUHUKHEHHS a0 BUHHWKHEHHS HAJ3BHYalHOI CUTYyalii HA 00 eKTi auc-
meTuepcbka cayxb6a o6’ekra iHhDopMye mpo e KepiBHHKa 06’ekrta. KepiBHUK
06’eKkTa NpUHMae pillleHHSI TIPO OMOBIillleHHS TlepcoHa y 00’€KTa i HaceJeHHS,
sike TiepeOyBae y MPOTHO30BAaHIM 30HI MOXKJIMBOTO ypaKeHHSs], Ta Ja€ 3aBAAHHS
LI0/I0 3amycKy 06’eKToBoi (JI0KaJabHOI) crcTeMu omoBimeHHs [7].

Jlucnetyepcbka cayx6a 06’ekTa 3amyckae 06’ e€kToBy (J0KaabHY) cHCTEMY
OTOBIILIEHHS Ta Pa3oM 3 MOCAL0BOI0 0c060I0 BiIOMYOro pamioTpaHCASLiHHOTO
By3J/1a 3[iHCHIOE OINOBillleHHS MepcoHaly o0’e€KTa, HaceJeHHs, sKe nepebyBae
y TIPOTHO30BaHI{N 30HI MOXKJUBOTO YPayKeHHsSI, a TaK0X iH(OPMYye MPo 3arpo3y
BUHHKHeHHS a0 BHHUKHEHHSI HaJ3BUYaWHOI CUTyalil BiAMOBiZHWHA MicLeBUU
OpraH BMKOHaBuoOi Bjanx (OpraH MiCLEBOTo CaMOBpPSIAYBAaHHA) Ta MiAPO3IiiH
TeputopianbHux opradiB Hauionansno! momiuil i JCHC 3a micuesHaxomkeH-
uam o6’exra [7].

[IpoananizyBaBiiy BHllleBKa3aHy mnoctaHoBy Ta KII3 Yxkpaiau aBTopom
CTaTTi He BHUSBJEHO HOPMH, $IKi B 00OOB'SI3KOBOMY TOPSIIKY 3000B’SI3YIOTb
(hisnyHUX 0ci6 MpsAMYBaTH A0 YKPUTTH MiJ 4ac MOBiAOMJEHHS MPO TMOBITPSHY
TPUBOTY, TOOTO, 0COOU MaIOTh NPABO B LOOPOBILHOMY TOPSAKY HAMPaBJSTUCS
10 YKPUTTS.

B nanomy BuUnaaxky My He 6epeMo 10 yBard NpaliBHUKIB MiANPUEMCTB, yCTa-
HOB Ta Oprasisaiiy, siki NiAMOPSAKOBYIOThCS BHYTPILIHBOMY TPYALOBOMY PO3IIO-
PSIAKY, SIKHHA 3aTBEPAXKYETbCS KepiBHUKOM abo BJIACHUKOM, OCTaHHI, B AaHO-
My BHIQJKy BXKe MaioTh 000B’S30K JAOTPUMYBATHCS BHIIEBKAa3aHUX HOPM i 3a
HEBUKOHAHHSI OCTaHHIX KepiBHUK ab0 BJIACHUK BiANOBIZHOTrO MiANPHUEMCTBA,
YCTAaHOBU YW OpraHisaulii Oyle HeCTH BiANOBifa/ibpHiCTb MependadeHy YUHHUM
3aKOHOJABCTBOM Y KpalHHU.

O6rpyHToByeMo nany mo3uiioo Ha migctasi m. 2 IlocranoBun KMY Ne 626
Bix 09.08.2017 poky «IIpo sarBepmkenHs [Topsinky po3po0J/eHHs MJaHiB [Aisl/ib-
HOCTi €MHOI fepKaBHO! CUCTEMH LUBIJIbHOTO 3aXUCTy» B SKOMY BKa3aHO IpO
Te, IO TJIaH pearyBaHHS Ha HaA3BUYaHWHI CHTyalil cy0 €KTa rocrnonapoBaHHs
po3po06/seTbCS BiANOBIAHUM Cy0’€KTOM TOCIOJAPIOBAHHS 3 UHCEJbHICTIO Mpa-
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LI0I04Y0ro nepcoHany Oimpire 50 oci6 Ta 3aTBepAKYEThCS KEPIBHMKOM TaKOro
cy6’ekra rocrnonaproBanus [8].

[ToBeprarounch n0 OiJbll AEeTaJbHOTO BUBUEHHS CUTYyallii 3 MPOBEAeHHSIM
00IIYyKY MiJ Yyac MoBifOMJIEHHS PO MOBITPSIHY TPUBOTY, HEOOXiAHO BKAa3aTH, L0
nepeq CJIiI4YUM BUHUKA€E IOPUANYHA AWJeMa: IPU3YIIMHATH NPOBeeHHS 0OUIYKY
Ta MpsSIMyBaTH 3 yUacHUKaMH CJiquol Hil 10 YKPUTTS, 110 B MOJAJbILIOMY MpPHU-
3Befle 10 HEMOXKJMBOCTI B 3aKOHHHHU croci® MPOHUKHYTH HA MiAcTaBi yxBajau
CJIIUOro CYANi OO KMTJA YH [HILIOTO BOJIOAIHHSA 0cobH, abo 3alHIIMTHUCH Ha
Miclli MpoBelleHHs1 OOIIYKY Ta MPOJAOBXKUTH CJiAUY Ail0 BCylepey TBepIKEeHHSM
3aXMCHHKA BJACHUKA ab0 KOPUCTYBaua »KUTJAa ab0 i{HIIOTO BOJOAIHHS.

Anesioroun 0 BHILEBKAa3aHOTO TBEPIXKEHHS, HeOOXiAHO BKa3aTH MPO MOJIO-
x)eHHs 4. 1 cr. 235 KIIK Ykpainu B Kill BKa3aHo Ipo Te, II0 yXBasa CJiIuoro
CyAAi MPO A03BiM Ha OOWIYK KUTJA YW iHLIOTO BOJIOAIHHA 0COOW 3 MiACTaB,
3a3HaueHUX Yy KJOMOTaHHI NPOKypopa, CJiIuoro, Hala€e MpaBo NPOHUKHYTH 10
XKHTJIA UM {HIIOrO BOJIOAIHHA 0COOM JMie oauH pas [1].

JouinbHo Bkasatu nosuuiio Isunkosoi O.B., gka 3asHauae, 110 YMHHHUHU
KIIK ¥YkpaiHu n03BOJIMB MPOHUKATH [0 KUTJA UM {HIIOIO BOJNOAIHHS 0coOU Ha
nigcTaBi ofHiel yXBasd CJiIUOTO CYAAI JHILIE OOWH pa3; a 3aJUIIMBIIK MiclLe
00IIyKy Ha 4ac nepepBH, caiguni, BigmosigHo ao 4u. 1 cr. 233 KIIK Ykpainu,
1151 TIPOJIOBXKEHHS OOLIYyKY Mae [paBO HACTYMHOIO IHS NPOHUKHYTH 10 XKHUTJA
4K HILOTO BOJIOMIHHS 0COOH JIMIIE 32 JOOPOBIIBHOK 3rofoio ix Bosoaimbis [9)].

B nanomy BHnazky no6poBifbHa 3rojia Ha NpoBeldeHHS OOLIYKY MOBHHHA
BinbupaTucsi B NucbMoBiidl PopMmi, OfHAK, BUXOASUU i3 TPABO3aCTOCOBHOI MpakK-
THUKW, HaJaHHS 10OPOBiJIbHOI 3rOAX A/l MPOBeAeHHS OOLIYKY XKHUTJIA UM {HILOTO
BOJIOJIHHS € CKOpillle BUKJIIOYEHHSM i3 NMPAKTUKHU, HiXK NPABUJIOM.

OcHoBHOW0 0COO/UBICTIO MPOBeNeHHS OOIIYKYy € ii Oe3mnepepBHiCTb, OTHAK
HasiBHI BUMAAK{A BUKJ/IOUEHb i3 MpaBUJa, KOJMM 00’'€KT Ha SIKOMY MPOBOAHTBCS
00lIYK € NOCHUTb 3HAaUHUM, Halpukaan OyaiBas GisHec-LeHTPY, abo ckaan 36epi-
raHHsl IeBHOI MPOAYKLIl, B JaHOMY BUIAIKYy, BUXOASYH i3 IPaB0O3aCTOCOBHOI MPaK-
THUKH, HasiBHI BUKJ/IOUEHHS, a caMme: NMPaBOOXOPOHLI (haKTHUYHO MPUYMHUHSIOTbH
npoBeleHHs OOLIYKYy 3 METOI0 BillIOYMHKY, OfHAK Bife03amuC MPOAOBXKYETHCH.

O.B. Kannina BneBHeHa, KO HEOOXiAHO NPOBECTH TPUBANUH OOLIYK, CJIif-
4y Ipyny CTBOPUTH HEMOXKJHBO, TO MepepBH y Mepebiry MpoBeleHHS CJiruol
Iil Mok/uBi. BoHU He MOBUHHI CTAaTH NMPaBUJIOM MPOBeAeHHS 0OLIYKIB, a MAlOTh
OyTH BUKJMKaHI HeoOXimHiCTIO; mocJimoBHO (ikcyrouu cBoil Ail mix vac obury-
Ky, CJiI4Ul TOBHHEH BKa3yBaTH Ha OTrOJOLLEHHS MepepBH y nepeliry cuaiguol
Iil y 3B’3Ky 3 HACTaHHAM HiuHOro 4yacy (HeOOXiZHICTIO BiANMOUMHKY TOLIO) i3
3a3HaueHHAM TouHoro dacy. Kpim Toro, c/iguuiél MOBHHEH OrOJIOLIYBATH OCO-
6am, ki 6epyTb ydyacTb y NPOBEIAEHHi caigduol Ail, abo MPUCYTHIM, M0 Caigya
Jli He 3aKiHUeHa, OroJoLyeThed Jaulle nepepsa [10].

BuieBkasani ¢aktrnuni nepepsu B nposefeHHi o0wyky KIIK Ykpainu He
3a00pOHEHi, a 3 LbOTO BUIJIMBAE, 110 BUKOHABElb YXBaJu caindoro cymui (cuia-
YMH, TPOKYPOP), KA HANAE MPAaBO MPOBOAUTH OOLIYK Mae MPaBO MOBILOMJSATH
Npo HeoOXiAHICTb POOUTH NepepBy caifyol Ail.

[loBeprarouuce 00 po3T/siAy CUTyalil 3 MOBIIOMJEHHSIM [P0 MOBITPSHY
TPUBOTY Mi 4yac NpoBeldeHHs1 OOLIYKY, BBaKaeMo 3a HeoOXifiHE MOTMOBHHUTH
nosoxkerHs: ct. 236 KIIK Ykpainu mynktom Ne 11 ta BkasaTu HacTymHe:
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«Y4acHUKH NpOBeJeHHS OOIIYKY, a caMe: BJaCHUK a0o KOPHUCTyBay KutJaa abo
{HIIOrO BOJIOAIHHS, HOTO 3aXUCHMK, MOHSATI TOIIO MalTb MPaBo B J0OPOBiJb-
HOMY IMOPSIAKY NOKUHYTH Miclle poBeleHHs OOLIYKY, 32 YMOBH MOBiIOMJIEHHS
PO MOBITPSIHY TPUBOTY 3 O(iLiHHMX JAKepeJs OMNOBIllleHHS OPraHiB JAep:KaBHOL
BJagu YKpalHu 0e3 00OB’sI3Ky, NMPH 3aBeplleHHi 0OLIYyKy, CTaBUTH MiANHCH
MpU O03HAUOMJIEHH] 3 TPOTOKOJIOM MPOBEAEHHS TAKOTO OOIIYKY».

B nopanbuiomy caigga nisi moBuHHA i gagi QikcyBaTucs 3a gonomorom 6es-
[IepepBHOr0 Bifeo3amucy i3 3a3HaueHHSIM B MPOTOKOJi OOLIYKYy TOUHOIO 4acy
Ta NPUYMHM Ha MiICTaBi KOl BUIIeBKa3aHi yYaCHUKU B 10OPOBIbHOMY MOPSA-
Ky TIOKMHYJIH MiCLie TIPOBEIeHHSI OOLIYKY.

AprymeHTyUH TO3HLiI0 LIOA0 HEeOOXiZHOCTI MPOLOBXKEHHS MpPOBeIeHHS
001IyKYy HeoOXiIHO BKa3aTH, 110 32 YMOBU NPU3YNIHHEHHS NPOBEAEeHHS 0OLIYKY
Ta MOJAJBILOrO MPSMyBaHHS i mepeOyBaHHS B YKPUTTI, CJAiIYMHA OpPTaHy AOCY-
JIOBOTO PO3CJIiyBaHHS, NpOLeCyaNbHUU KepiBHUK, OepylOBHOBaXKeHUMH Mpa-
BOOXOPOHHOTO OpPTaHy Ta iHLIMMU yYaCHHKAMM CJif4ol il He 3MOXKYTb APYrui
pa3 B 3aKOHHMH CMOCi0 MPOHUKHYTH 1O >KUTJa 4YM {HIIOTO BOJIOAIHHS HA Mii-
CTaBi yXBaJH CJiIYOTO CYy[IJi.

OxkpiM 1BOTO, € BHCOKA BipOTimHICTb 3HHILEHHS a00 MOIMIKOMXKEHHS IOKa-
30BOi 6as3u, fKa Mae OpUAMYHe 3HA4YeHHS MJIs BCTAHOBJEHHS 00 €KTHBHOI
iCTHHM B KpPUMiHaJbHOMY TPOBAXKEHHI, 110, (haKTU4YHO, OyAe PO3LIHIOBATUCS
SIK MOMHJIKA CJIA40ro OpraHy AOCYLOBOTO PO3CJiNyBaHHS, SIKHH, DOOPOCOBic-
HO BUKOHYIOUM Ta peasli30BYIOUH IOJIOKeHHS HalLiOHaJbHOIO 3aKOHOLABCTBA,
CIIPUYMHUB HACTAHHS HEraTUBHUX NPOLECYaJbHHUX HACJIIKIB i HEMOXKJHUBICTb
JIOKYMEHTYBaHHsl 00CTaBMH KPMMiHaJbLHOrO MpaBonopylieHHs Ta/abo 0cobH,
sIKa TIIpUYeTHa 10 BUMHEHHS OCTaHHbOTO.

BuiieBkaszana Hopma moBUHHA 3a6e3MeUn Ty BpaxyBaHHs iHTepeciB 060X CTO-
piH KpUMiHAJIbHOTO MPOBALKEHHS.

Bucuoeku. O6myk — e cuigda (posumykosa) misi, sika Mae crenudiuny
MeTy Ta 3aBIAHHS ILOAO BiIIIYKYBaHHS 00’€KTiB, sIKi MalOThb IOPUIUUYHE 3HA-
YeHHS AJI KPUMiHAJbHOTO MPOBAKEHHS. AjanTalis Ta yJI0CKOHAJeHHS HOp-
MaTHBHO-TIPaBOBOI 6a3u A0 YMOB BOEHHOTO CTaHy B YKpaiHi € apXiBaxKJHWBUM
i TOBMHHO BiANIOBiZAaTH BHKJHKAM CbOTOAEHHS Ta NOBHHHO HagaBaTH OiJbll
pO3LIMpEH] «IOPUANYHI OMLUii» A5 CUIOBOTrO 0JI0KY YKpalHH 0 SKOTO BXOIUTb
opraH JOCYHOBOTO po3cJainyBaHHsi IepxkaBHoro 610po poscaigyBaHb, Hartio-
Ha/bHOI mouiuil Ykpainu, HauionaspHoro anTHkopynuiiiHoro 610po YKpaiHu,
Cayx6u 6e3nekd YKpaiHu.

BHeceHHs BifanosinHUX 3MiH Ta gonosHeHb 10 yuHHOTO KIIK YKpaiHu B KoH-
TEKCTi MpoBeneHHs OOWIYKy 3a0e3MeuynTb HEMOXKJ/JIUBICTb LIOAO 3JI0BXKHUBAHHS
NpaBOM {HIIMMM y4aCHUKaMH KPUMiHaJbHOTO IIPOBAIKEeHHS.
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AHoTanig

Koaoda A. A. IloMHAIKH CJiT4Or0 NPH HPOBEXEHHI OOMYKY B YMOBaX BOEHHOI'O CTaHy. —
CrarTs.

BilicbkoBa arpecist B YKpaiHi cnpUuMHHI/IA HEOOXiAHICTb afanTalii HalioHaJbHOTO 3aKOHOAAB-
CTBa 110 06’€KTHBHO HasBHUX BHKJIHKIB.

3akoHozaBlEeM OyJ0 BHECEHO 3MiHH Ta JOMOBHeHHs 10 moJoxkeHb cT. 615 KIIK Yxpaiuu,
fKi 3HaUHMM YHMHOM DO3LIMPIOIOTH MOBHOBAXKEHHS MPOKypopa - MpolecyasbHOro KepiBHMKa Ta
KepiBHMKA TEPUTOPiaJbHOrO OpraHy MpPOKypaTypH, 4uM, (PaKTHUHO, BilOyBaeTbCs JeseryBaHHsS
MIOBHOBAaKeHb Bifl C/IIAYOro cyiai, BHeCEHO 3MiHU 10 {HCTUTYTY 3aTpUMaHHS 0co0H, siKa Migo3plo-
€TbCs y BUMHEHHI KPUMiHaJbHOTO MPABONOPYIIEHHS.

OxpeMo 3aKOHOZa@BLEM IependadeHO BHECEHHS! 3MiH Ta JOINOBHEHb J0 IPOBENEHHS OMVISLY
Micls MOAil, AOMUTY, NPOBeAeHHsI OOLYKY. Ml NOHATTSAM «OOLIYK» CJiI PO3yMiTH MependaueHy
3aKOHOJaBCTBOM MOJKJIMBICTb, y BCTAHOBJIEHOMY 32KOHOM IOPSIAKY, HE3aJIe2KHO Bifl BOJI BJIAaCHHU-
Ka U4 KOPHCTYBaua NPOHUKHYTH [0 >KHTJa 260 iHLIOro BOJNOAIHHS OCOOH, 3 METOI BillIyKyBaH-
HS Ta JOKyMeHTYBaHHS 10Ka30B0i 6a3H, sKa Mae I0pDUJMYHe 3HAauUeHHS NJ1s BCTAHOBJEHHS 00 ek-
TUBHOI iCTUHU B KPUMiHANbHOMY NPOBAKEHHI, a TAK0X [/ BCTAHOBJIEHHSI MiClle3HAXOIKEeHHS
Ta M0JaNbLIOrO 3aTPUMaHHs 0Co0OH, fKa NepeXoBYEThbCS Bill OPraHiB 10CYL0BOTO PO3C/IilyBaHHS.

Onnak, 3aKOHOZaBLEM He nependaueHo 0coBJIMBOCT] NPOBeeHHS 0OLIYKY 32 YMOBH MOBiIOM-
JIeHHS y 3aco6ax MacoBoi iH(opMalil Mpo MOBITPSIHY TPUBOTY, 10 CIPUYMHSIE HEOAHO3HAUHICTh
TJAyMadyeHHs KPHMiHaJIbHOTO NIPOLEeCya bHOT0 3aKOHOAaBCTBA | 3JI0B2KMBAHHSA NPABOM 3i CTOPOHH
3aXMCHHMKa 0COOHU y SIKOI POBOJUTBCS OOLIYK, 110, PAKTHUHO, Oyle PO3LiHIOBATHCS SIK MOMMJIKA
CJIiIYOro opraHy AOCYHOBOrO PO3C/ilyBaHHS, IKMH, 10OPOCOBICHO BUKOHYIOUHM Ta peaJsli3oByloud
TMOJIO’KEHHSI HaliOHAJbHOTO 3aKOHONABCTBA, CIPUYMHHUB HACTAHHA HEraTHBHHMX MPOLECYyaJbHUX
HACJIIKIB i HEMOXKJ/IMBICTb NOKYMEHTYBaHHsl 06CTaBHH KPUMiHa/JbHOTO TTPaBONOpyLIeHHs Ta/a60
0cobH, fIKa NpHUeTHa 10 BUMHEHHS OCTAHHBOIO. 3 MEeTOI0 3MeHLIEHHS BipOriIHOCTi AOMyLIeHHS
TIOMMJIOK CJIi[YMM aBTOPOM CTaTTi IIPOINOHYETLCS BHECTH AomnoBHeHHs 10 cT. 236 KIIK Ykpainu
i BUpa3uTH BHUIlleBKa3aH] NONOBHEHHS MYHKTOM |1 HacTymHOro 3MmicTy: «Y4YacHMKH NPOBeJeHHS
00IIYKY, a caMe: BJACHHUK a00 KOPUCTYBad XKHUTJa ab0 iHIIOro BOJIOAIHHS, HOTO 3aXUCHHUK, MOHS-
Ti TOLLO MalOTb NPaBo B J0OPOBIILHOMY MOPSAKY MOKHHYTH Miclle IPOBeileHHsl 0OLIyKY, 3a yMO-
BH MOBiOMJ/IEHHS 11PO MOBITPSIHY TPUBOTY 3 OGiliHHUX AXKepeJs ONOBillleHHSs! OpPraHiB AepKaBHOI
BJIaau YKpaiHu 6e3 000B’sI3Ky, IIPH 3aBeplleHHi OOIIYKY, CTABUTH HiANKCH NPH O3HAHOMJEHH]
3 IPOTOKOJIOM TPOBEJEeHHS TaKOro OOLIYKY».

Jlana HopMa MoOBHMHHA y0e3MeuuTH OpraH JOCYLOBOrO PO3C/ilyBaHHS Bil BHUMAAKiB YMHCHOTO
3HHUILEHHS, YM (anbcrikalil Jokazosol 6a3y, siKa HasiBHA B »KUTJi, ab0 iHIIOMY BOJIOAIHHI ocobu.

Karouosi caosa: moMusKa CJIifdoro, oprad HOCYAOBOTO DO3C/iLyBaHHS, MPOKYPOpP, KPHUMi-
HaJslbHe TIPOBa/J’KE€HHS, BOEHHHUH CTaH, [OBiOMJIEHHS PO MOBITPSHY TPHUBOTY.



Kos0da A. A. TloMuaKA caigyoro mpy npoBeIeHHi OOMYKY B YMOBaX BOEHHOIO CTaHY 39

Summary

Koloda A. A. Errors of the investigator during the search in the conditions of martial
law. — Article.

Military aggression in Ukraine caused the need to adapt national legislation to the
objectively existing challenges.

The legislator made changes and additions to the provisions of Art. 615 of the Criminal
Procedure Code of Ukraine, which significantly expand the powers of the prosecutor - procedural
manager and the head of the territorial body of the prosecutor's office, which, in fact, is the
delegation of powers from the investigating judge, changes have been made to the institution
of detention of a person suspected of committing a criminal offense.

Separately, the legislator provides for the introduction of changes and additions to the
inspection of the scene of the incident, interrogation, and search. the concept of "search”
should be understood as the possibility provided for by law, in accordance with the procedure
established by law, regardless of the owner's or user's will, to enter the home or other property
of a person, with the aim of searching for and documenting the evidence base, which has
legal significance for establishing the objective truth in a criminal case proceedings, as well
as to establish the location and subsequent detention of a person who is hiding from pre-trial
investigation authorities.

However, the legislator does not provide for the specifics of conducting a search under the
condition of notification in the mass media about an air alert, which causes ambiguity in the
interpretation of criminal procedural legislation and abuse of rights on the part of the defender
of the person who is being searched, which, in fact, will be considered as a mistake of the
investigative body of the pre-trial investigation , which, in good faith fulfilling and implementing
the provisions of national legislation, caused the occurrence of negative procedural consequences
and the impossibility of documenting the circumstances of the criminal offense and/or the
person involved in the commission of the latter. In order to reduce the likelihood of making
mistakes, the investigative author of the article suggests making additions to Art. 236 of the
Criminal Procedure Code of Ukraine and express the above-mentioned additions by paragraph
11 of the following content: «Participants of the search, namely: the owner or user of housing
or other property, his defender, witnesses, etc., have the right to voluntarily leave the place
of the search, provided that an air alarm is reported from official sources of notification of the
state authorities of Ukraine without the obligation, at the end of the search, to put signatures
when familiarizing with the protocol of such a search».

This norm should protect the body of pre-trial investigation from cases of intentional
destruction or falsification of the evidence base, which is available in the home or other
property of a person.

Key words: investigator's mistake, pre-trial investigation body, prosecutor, criminal
proceedings, martial law, air alert notification.
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MMPUHIIUI CTABLJIBHOCTI IOJATKOBOI'O 3AKOHOJABCTBA
Y CYIOBI¥ IPAKTHIII BEPXOBHOTO CYIIY
IIPY BUPIIMIEHHI IOJATKOBHUX CIIOPIB

ITocraHoBKa mpobGJjemMu Ta ii aKTyaabHicTh. [IpuHINMNM npaBa K 00’€KT
HayKOBOIO JOCJ/IIKeHHS fBJSAIOTbH CO00I0 KJ/HYOBe, TEOPETHYHO 3HAuylle MUTaH-
Hfl, He3BAXKAIOUMU HA Te, L0 Npob/eMa BU3HAYeHHS IIPUHLMIIB paBa He HOBA [
Hayku. g npobnema pocaigkyBasach y pi3Hi nepiogu yacy sk y Teopil mpasa, Tak
i B ranyseBux Haykax. [IpuHUMNM 4K rajnysi npasa, Tak i ranaysi 3aKOHOLABCTBa
(hopMyIOTECS He i30/1bOBAHO, a MiA BILIMBOM 3arajbHUX MPHUHLMIIB yCiel MpaBoBOI
cucteMu nepxaBd. [Ipu BHUBYEHHI NMPUHLMIIB NOAATKOBOTO 3aKOHONABCTBA, CTAE
3pO3yMiJo, 110 iM BJIACTHUBi BCi OCHOBHI O3HAKH Ta XapaKTEPUCTHUKU Oisbll 3arasb-
HOTO TOHSATTS — NPUHUMMIB npaBa. OpHak, NMpH iX HOCHAiKeHHI HeoOXifHO, Mmepil
3a BCe, BPaXxOBYBAaTH KOHKpEeTHi 0COOJHBOCTI NpOLECY CTAHOBJEHHS i PO3BUTKY
MOJATKOBOTrO 3aKOHOAABCTBA B He3aJlexXHil YKpaiHi, a Takuil mpouec 6yB NOCUTb
CKJIa[HUM, CYIepeuJMBUM i 6araTo B 4OMY HEIOCJTiTOBHUM, CKJIANHUH € i TaKUU
MpoLec B yMOBax BillHH, Ky pPO3B’si3ajia pocisi MIPOTH MHUPHOTO HacesJeHHs YKpa-
iHu. BpaxoBylouu Te, 110 NOJaTKOBE 3aKOHOJABCTBO MOBHMHHO 3[iHCHIOBATHCS Ha
OCHOBi NeBHUX NPHUHUUIIB — OCHOBHHUX, BUXIJHUX IOJIOXKEHb, JOAEPKAHHS SKUX
3abe3reuye y3ro[KeHicTh y HisiX Cy6 €KTiB MOAATKOBUX MPABOBIIHOCHH, TaKi MPUH-
LMK MalOTb BUXOAUTH i3 KOHCTUTYLIMHHUX MOJIOXKEHb TPO NpaBa JIOAUHU Ta I'po-
MaJsHHHA, BHUCTYMAIOYM y POJi TrapaHTiB IX NOTPUMAaHHS, NPUHLMIIB PHHKOBHX
€KOHOMIUHHX BiTHOCHH, IePKaBHOI LiJiCHOCTi, pO3MeKyBaHHS1 TTOBHOBAXKEHb Mix
opraHamu jepxkaBHoi Bjagu. Cepex yciX NMPHUHLMIIB BaXK/JHUBUM I10CTAE MUTAHHS
3a0e3rneuyeHHs] NMPUHUUNY CTa0iNbHOCTI MOJATKOBOTO 3aKOHONABCTBA Ta MO3HULIS
Bepxosroro Cyany 11010 IOTPUMAaHHSI TaKOro NPUHLHUIY Y cepi onogaTKyBaHHS.
AKTyaJbHICTh AOCHIIKYBAHOTO MUTAHHS 0COGJHMBO 3pOCTae B YMOBax 3MiH, IO
BinOyBaloTbCs K B YKpaiHi, Tak i y CBiTi, fKi BUKJIHKaHi CydaCHUMH IIPOLIECAMH.

CtyniHb HayKOBOi po3poOKM TeMHU. TeopeTHUH] 3acaiy MOC/iIKeHHS 1aHO-
ro MHATaHHS IPYHTYIOTHCS Ha JOC/IIKEeHHSAX yKpaiHCbKUX BYeHMX: Boponosoi JIL.K.,
Tonoanb T.I., Ipeun 9.B., Imutpuk O.0., Kacbsnenko JI.M., Korenka A.M.,
KyuepsiBenka M.II., JlatkoBcbkoi T.A., Uepnamuyk T.O. Ta iH.

Mertoro craTTi € DOC/iMKEeHHS MPUHLHUIY CTabibHOCTI MOJATKOBOTO 3aKOHO-
IaBCTBA Ta CyHoBa npakTHKa BepxoBHoro Cyny Iofo HOro DOTPUMAaHHS.

© Jlewenko O. B., 2022
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Bukaan ocHoBHoro matepiaay. OnHuM i3 yHIaMeHTaJbHUX TOHSTB, 110
BUKOPUCTOBYIOTbCSl NPAaBOBOI0 HayKOlO, € MOHATTS NPUHLUMIIB npaBa. Llpomy
MOHSATTIO, TTIOPSiA 3 TIOHATTSIM MIPABOBOI HOPMH, AOBOJIi YACTO MPHUAIISETbCS yBa-
ra BYEHMX NPHU 3MiMCHEHH] H0C/ifKeHb. BueHi 3a3HaualoTh, 110 He AUBJSUYHUCH
Ha Te, 10 MOCJIIKEHHIO TMPUHIMIAM MpaBa B IOPUIUYHIA Hayli MPHUIIJIEHO
JIOCTAaTHbO YBaru, OfHAK OJHO3HAYHHUX MOIISAIB Ha 1}0 IPAaBOBY KAaTEropitoo Lie
He cthopmosano [1, c. 140—142]. Caing BigmiTHTH, 10 BiACYTHICTbH Ha/JI€KHOTO
METOMOJOTIYHOTO OCMUCJ/IEHHS NMPHUHLMIIB IpaBa HETaTUBHO MTO3HAYAETHCA | HA
CYIOBil MpPaKTHUL.

Y Teopil piHaHCOBOTO MpaBa Tex HeMae €IMHOI KOHLEMNLIl MPUHIUIIB MoAaT-
KOBOTO NpaBa. Pi3HOMaHITHICTb 1yMOK BYEHHUX-IOPUCTIB LIOAO MOHATTS NPUHLHU-
niB MOAATKOBOTO MPaBa € 3aKOHOMIPHUM $IBUILEM, TaK K HOrO KOPiHHS CArae
B Teopito npasa. | crnpaBai, IPUHLUUIN NOAATKOBOIO paBa BUKJIUKAIOTb XKHUBUH
iHTepec cepen MpeACTaBHUKIB IOPUAMYHO! HAayKW. BigcyTHicTb enuHOI 1O3H-
Uil Ha BU3HAYEHHS MOHATTS Ta CYTHOCTI, a TAKOX BHMAIB CUCTEMH NPHUHLMUIIB
NOJATKOBOIO NpaBa Ta [X POJb Y ONOJATKYBaHHI NPU3BOAUTb A0 BUHHUKHEHHS
CyNepeusIMBUX MPAKTUIHUX CUTYaLiH. 3ayBaXKMMO, 110 OYIb-IKUH CHip y cdepi
OTNOAATKyBaHHS OB’SI3aHUH 3 MOPYILUEHHSIM TOTO YM {HIIOTO MPHUHLMIY MOAAT-
KOBOTO MpaBa, TOMY YiTKiCTb i ICHICTb BHU3HAUEHHS NPUHUUIIB MNOJATKOBOIO
NpaBa Ma€ K TeOPeTHUYHY, TaK i MPaKTHUYHY CIPSIMOBAHICTh.

3arajqbHOBiIOMO, 110 NOJATKH € OJHi€l0 3 HaWaBHIIMX €KOHOM{UHUX Ta
NpaBOBUX KaTeropiM, 110 BU3HAYAIOTh B3aEMOBIJHOCHHH epKaBU Ta MJIATHUKIB
nofaTKiB. bBisbil Toro, BOHU € AWHAMIUHOIO CUCTEMOIO, 1110 PO3BUBAETbCS Y B3a-
€MOJil 3 eKOHOMIYHUMHU Ta MOJNITHYHUMHU IPOLIeCaMH.

OnonmaTkyBaHHSI MPOULINIO TPUBAIMUA PO3BUTOK LINSAXY MEPETBOPEHHS Ha
CUCTeMY, L0 BKJIOYae MOAATKOBe IpaBo, NeBHUH Habip MoAaTKiB i MOAAaTKOBI
OpraH, siki 3IiHCHIOIOTb Bil iMeHi Aep:kaBu npumyc. [IpuHIMNM MOAATKOBOTO
npaBa Le NMpeAcTaBJeHa y NMOAATKOBOMY 3aKOHONABCTBi CYKYIHICTb €KOHOMiU-
HUX, TMOJITHYHUX Ta iHIIMX BUMOT, LI0 BiANOBiAalOTh MOOYAOBi Ta (yHKLIOHY-
BaHHIO TMOAATKOBOI CUCTEMH Ta CIIPaBeNJUBOMY OMOAATKYBaHHIO. [IpuHIMIH
MOJATKOBOTO 3aKOHOJNABCTBA — lie 3aKkpimseHi y [lonaTkoBoMy Komekci Ykpalnu
MPUHLMIM MOAATKOBOrO MpaBa, sKi 3aCHOBAHI Ha KOHCTUTYLIMHUX LiHHOCTSX
nepxxasu. CJin npueIHATHCS 10 OYMKH aBTOPIB, fKi BBaXKalOTh, 1110 3MiCT MPHUH-
LMIIB NpaBa He € JOBIJIbHUM, a 3yMOBJIEHHH NOTpeOaMU Ta 3aKOHOMiPHOCTSIMHU
y CYCHiJIbBHOMY PO3BUTKY.

BiamiTuMO, 1110 NPUHLXIHN TOJATKOBOIO 3aKOHOAABCTBA € 3arajJbHUMU BUMO-
raMM HayKH, SKUM MOBUHHA 3340BOJIbBHATH MPaBUJBHO MOOYyNOBaHa NMOAATKOBA
cUCTeMa Ta OKpeMi BUAM NojaaTKiB. Pa3om i3 TUM, MPUHLMIIK OAATKOBOTIO 3aKO-
HOZIaBCTBA He CTBOPIOIOTb 3aKPUTOrO MepeJIiKy, K MpaBuJIo, IM BJIaCTHBA iCTO-
pUUYHa MiHJKBICTb. ¥ Mpoueci PO3BUTKY JIesKi 3 HUX MOXKYTb 3HHKATH, a HAa IXHE
Micle 3’ sIBJSIOTbCS iHLII. Briepiile NpUHUKNM OJATKOBOTO 3aKOHOAABCTBA OyJ1
BUIiJIeH] Ta cucreMatu3oBani Anamom Cwmitom B npyrii nosmosuni XVIII cromit-
TS | B NOAAJBIIOMY AOCJiMHUKAMHU OyJIM PO3BHHEH] Ta YIOCKOHAJEH.

JlocnigKyoud NPUHLUMOM MOAATKOBOIO 3aKOHOAABCTBA, 3a3HAUWMO 110
sakpineni y IlonpatkoBomy Kopmekci YkpalHM NpUHUMNH (DOPMYIOTb pery.Jiio-
BaHHSl BiIHOCHH ONOJAaTKyBaHHS, BinoOpakalouM B3aeMO3B’SI30K €JIeMEeHTIB
MOJATKOBOI CUCTEMH, YiTKO 3aKpiMJIO0UM 1X K €AWHe Iine. Binxin Big BU3Ha-
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YeHUX IIPUHLUMIIB IPU3BOJUThL OO HEINOCJILOBHOCTI, HEY3rOMXKEHOCTI B IpoLe-
ci 3akoHO#aBUoro 3abesnevyeHHs MOJATKOBUX pedoOpM, YCKIaIHIOE NOCHATHEH-
Hs 0a)KaHOTO pe3yJ/bTaTy MO YAOCKOHAJEeHHIO MOAATKOBOI CUCTEMM YKpalHu
[2, c. 188]. BueHi posrisnaoTh NpaBoBUE NPUHLMI K OPIEHTHP He TiJbKH /S
HOPMOTBOPLS, aje ¥ 0coOH, 110 3AIUCHIOE IPAaBO3aCTOCYBAHHS, TOOTO ydacHHU-
Ka KOHKPeTHOTO NpPaBOBiAHOLIEHHS, PO3YMilOUM Mil NPHUHLMIIOM NOZATKOBOTO
3aKOHOJaBCTBa (DOPMasi30BaHMi MPUHLIMI T0AaTKOBOrO npaga [3, c. 46].

Crartas 4 IlomaTkoBoro KomeKcy YKpaiHH pO3KPUBA€ 3MicT MPUHIH-
ny cTabiJibHOCTi MOJATKOBOIO 3aKOHOINABCTBA, SIKMUHM OPIEHTOBAaHUH OpraHam
3aKOHOJABYO0! BJaAM i opraHaM MiCLIeBOro CaMOBpSIIyBaHHSI 3 MeTOI JOTpHU-
MaHH§l MeBHOr0 MOPSIAKY BHeCEHHS 3MiH 100 Oylb-fKMX eJleMeHTiB Iojart-
kiB. CrabifnbHicTb, K 3a3HA4eHO B KOAeKCi, 03Hauae, MO 3MiHU 10 Oymb-
SIKUX eJleMeHTiB MoJaTKiB Ta 300piB He MOXYTb BHOCUTHMCSl Mi3HIll $K 3a
WICTh MiCALIB A0 MOYaTKy HOBOTO OMOJXKETHOTO INepiofy, B SKOMY OyIyTb
NiATH HOBi MpaBuJ/ia Ta CTaBKH [4]. TlonaTku Ta 360pH, X CTaBKH, a TaKOXK
NMOJATKOBI MiJIbIM He MOXYTb 3MiHIOBATHUCS TPOTATOM OIOMXKETHOTO POKY.

[IpuHuun crtabiJbHOCTI MOAATKOBOTO 3aKOHOJABCTBA € BKPAM BaXKJIUBUM,
OCKiJIbKM caMe CTabiJbHICTb YTBOpIOE€ (DyHIAMEHT, HeoOXiIHUH 1151 po3pod-
KU Ta 3alpoBaJKeHHs1 sIKiCHOI MofaTKoBol cucTeMu. Lle k/wo4oBi eTasnoHu, 3a
SIKUMM HaceJIeHHSI Ma€ 3MOTY OLiHWTH e(peKTUBHICTb MOAATKOBOI MOJITHKUA Ta
BiIuyTH MmiaATpUMKYy nepxkaBu. CuTyalisi, KoMK MOJATKOBA CHCTeMa, a came il
eneMeHTH (MOATKM, CTaBKH, 6a3u), sIKi MOBMHHI OyTH HE3MIHHOK KOHCTAaHTOIO,
3a3Hal0Thb Hellepef0auyBaHUX 3MiH, MOXKe BUKJIUKATH OOypeHHS Yy MJAaTHUKIB
MOJATKIB, I IUM CAMHUM OINYCTUTHU piBeHb JOBipU HACEJEHHS A0 IMOJITHKH, AKY
NPOBaIUTh JeprKaBa. 3BUUANHO, yCi BULIeNepepaxoBaHi eJeMeHTH He MOXYTb
3a/MIIATHUCh MTOCTIMHO HE3MiHHHWMH, OCKiJbKH HOCHTb YaCTO LbOTO BUMAararmTb
HEeBIHMHHI 3MiHU Yy CBiTi y wisiomy. AJjie sKpa3 came BCTaHOBJIEHHSI KOHKPETHHX
YaCOBHUX NPOMIXKKiB, Mif 4Yac SKUX TaKi 3MiHM He MOXKYTb OYTH [OMYLIEHi,
Hajlae BIIEBHEHICTb HACeJeHHIO 1100 HeMOXXJUBOCTi BUKOPUCTAHHS BJIAIHOIO
CTAHOBHILA AepPKABHUX OPraHiB Ta 3JIO0BXKUBAHHS BJaL0I0.

[Ipunuun crabinbHocTi mependavae cTabiJbHICTD HA ABOX piBHAX. [lepruinit
piBeHb onocepeaKoBye CTabi/bHICTb A5 IATHUKA, a APYTHH — 1J1 10JaTKOBO-
ro oprany [5, c. 25]. JloTpUMaHHs MPUHLKMNY CTaGiNbHOCTI MOAATKOBOTO 3aKO-
HOZIaBCTBa 3a0e3leuye peasisalilo MeBHUX NPOLeLyPHUX BUMOI BH3HAUEHOCTI
3aKOHOJABCTBA, K HANpPHKJAM, BUMOTH PO3yMHOI CTabiJbHOCTI MpaBa.

3acayroBye Ha yBary nymka Ho6emiBcbkoro maypeara Jx. Crirniua, skui
OOIPYHTYBaB OJMH 3 IPUHIMIIB CIIPaBeIJIUBOI ¥ e)eKTHBHOI MOAATKOBOI CHUCTe-
MU — THYYKiCTb OMOJATKYBAHHS, BBaXKAalO4H, 110 MOAATKOBI BiIHOCHHU — OIHI
3 HaUOiJMbII YYTJAUBUX MO 3MiH €KOHOMiuHOro 06a3ucy B YCid cHcTeMi MpaBo-
BigHOCHH. [lificHO, TONAaTKOBI HOPMHU MalOTh LIBUAKO ¥ e(EKTHUBHO pearyBaTH
Ha Oylb-IKi 3MiHM €KOHOMIYHOTO KHUTTS, 1100, 3 OMHOTO OOKY, YCYHYTH MOX-
JIMBUU NeCTPYKTHBHUU BIJIMB ONOAATKYBaHHS Ha €KOHOMiUHHWH PO3BUTOK Kpa-
1HM, a 3 IHILIOTO — He YMNYCTHUTH O00’€KTHU ONOAATKOBYBAHHS, L0 3 SBJSIOTbCS
B HOBUX (popMax, i3 MomaTKOBHUX TeHeT nepxKaBu. OnHaK THyYKicTb abo QHUHA-
Mi{UHICTb OTIONATKYBAaHHSI Ma€ CEHC BUKJIOYHO B AiaJIeKTUUHOMY B32€MO3B’S3KY
3 Horo crabinbHicTio. Ha nyMKy BUeHHUX, 3aKOHOJABeLb MOBUHEH 3HAUTU 30J10-
Ty CepeirMHy MiX 4YacTOTOIO0 3MiHH 3aKOHY i BU3HAUEHICTIO MOJATKOBUX HOPM
IJIsI TIJIAaTHUKIB moaaTtkis [6; 7].
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[Ipote, Ik mMoKasye cynoBa MpPakTHKA 3a3HAaueHWHA NPOSIB MPUHLHMIY CTa-
6iJIbHOCTI MOJATKOBOI'O 3aKOHOAABCTBA MOPOKYE CIIOPH i CIIOHYKa€e MJIaTHUKIB
MOJATKIB 3BEPTATUCH 32 3aXUCTOM CBOIX MPaB Ta 3aKOHHUX iHTEPECiB 10 CYMY.

Posrnsnatoun nosuuito BepxosHoro Cyny 11010 10TpHMaHHS NPUHUMITY CTa-
6ibHOCTI y cdepi omogaTKyBaHHS, CJiA BiIMITUTH, 110 CyIOBa MaJjarta 3 po3-
Moy CIpaB LIOAO MOAATKIB, 360piB Ta iHIIMX 000B’s13KOBUX maTexiB Kaca-
HifHOrO aiMiHicTpaTHBHOTO CcyAy Yy cKjaani Bepxosnoro Cyny B mocTaHOBi Bifm
19 kBiTHa 2022 poky y cnpasi Ne 816,/687 /16 [8] cdopmy.ioBasa BUCHOBOK,
10 OLiHKAa 3MiH y IPaBOBOMY PeXXHMi OMOAATKYBaHHS Ha ii BiNOBiAHICTH Mpa-
BOBill BU3HAUEHOCTi Mae BinOyBaTHCS:

- Ha TifcTaBi NOPiBHIOBaHHS Ta OLiHIOBAHHS 0OCTaBUH, BHACJIIOK SKHX MisiB
3aKOHOJIaBellb, YXBAMIOKUK DillleHHs PO 3MiHy cTaBOK moaatky (360py);

- i3 BpaxyBaHHSIM TOTO, UM € LleH 3aXifl MOCTIHHUM a60 TUMUYaCOBUM.

Cnip, mo posrsisigaBcs CyHIOBHUM OpPraHOM, BHHHUK uepe3 JIOHApaXyBaHHS
KOHTDOJIIOKUMM opraHoM (Bigmosizauem) rasoHadToBili KommaHii 81031/113aqy)
NOJAaTKOBUX 3000B’s13aHb Ta IUTPA(PHUX CAHKLIA y po3Mipi MoHan 73 MJH I'PH
3 PEeHTHOI MJAaTH 3a KOPUCTYBAaHHS HafpaMu MAJsi BUAOOYBAaHHS TIPUPOJHOTO
rasy, y Tomy 4ucJai HadgToBoro (OMyTHOro) rasy 3 IMOKJa/iB, K MOBHICTIO a60
4acTKOBO 3ajsiraioTh Ha raubuHi o 5 000 M, 3a II kBapran 2015 poky.

[TosnBau BKazaB Ha Te, L0 KOHTPOJIOIOYMH OpraH, 3aCTOCYBaBIUM CTaB-
Ky DEeHTHOI IJIaTH, fika OyJa 3anpoBajkeHa (306ilblieHa) 3aKOHOM, MPUHHS-
THM MeHIlle HiK 3a IUiCTb MICALIB A0 MOYaTKy HOBOTO OIOMKETHOIO POKY
(2015 poxky), mOpPyLIMB NPHHLMI CTabiNbHOCTI B ONOAATKYBAHHi, 3aKpilJeHHH
HopMmoto miamyHkTy 4.1.9 m. 4.1 cr. 4 [logaTkoBOrO Komekcy YKpaiHu.

Binnosigau 3amepeuyBaB NpPOTHU MO30BYy, MOCHJIAIOUHUCh HA MPaBOMIpHICTb
NOAATKOBUX IIOBiIOMJICHb-PillleHb PO BU3HAYEHHS NO3UBA4YeBi CYyM IPOILIOBHUX
3000B’513aHb 3 PEHTHO! MJIaTH, IPUHHATHX y MexKax I0BHOBaXKeHb Ta y CHocio,
BU3HAYeHHH 3aKOHOM.

Cynmu mepuioil Ta anensiliiHOl iHCTAHI{H 3aJ0BOJBHUJIM M030B, BBAXKAIOUH,
10 MO3WBau TPaBUJIbHO PO3PaxyBaB MOAATKOBI 3000B’si3aHHS 3 PEHTHOI TJja-
ti. OnHak cynoBa najata 3 posrysay CHpas LIOAO MOAATKiB, 300piB Ta iHIIMX
000B’s13k0BUX muartexiB KacamiiHoro agMiHicTpaTuBHOTO cyny y cknaaai Bep-
xoBHoro Cyny 3a pe3yJ/ibTaTaMH KacalilHOro Neperyisay CIpaBy 3a KacalilHo0
CKaprolo BilNoBifaya ckacyBaJja CYIOBi pillleHHS CYAIB MONepenHiX iHCTaHLIN
Ta BiIMOBHJ/A B 33[0BOJIEHHI [I030BY.

CynoBa nasnarta Bkaszaja, 1o HopMHU mianyHKTy 4.1.9 m. 4.1 ct. 4, n. 56.21
ct. 56 TIK Ykpaiuu, cr. 27 BK Ykpaiuu, ki 3actocyBanu cynu mepuiol Ta
aneJsiIiHOI iHCTAHLIH, 32I0BOJNbHSIOUM [1030B MiANPUEMCTBA, HE MOXKYTb CaMi
cof6oto OyTH miacTaBaMu AJs1 He3acTocyBaHHs iHIKUX HOpM [IK Ykpainu, B Tomy
uncsi Hopmu 1. 252.20 cr. 252 uporo Komekcy (me 3akpinieHo cTaBKd peHTHOI
TJ1aTH 32 KOPUCTYBaHHSA HalpaMH /sl BUAOOYBaHHsS KOPUCHHMX KOMaJHH), Ka
mistna 3 1 ciunsg 2015 poky.

Hlono HasiBHOCTI JeriTuMHOl MeTu BigcTynmy BepxoBHoi Pamm Ykpainu Bin
NPUHIUIY cTabiJbHOCTI B OMOJATKYBaHHI NMpH NpUUAHATTI 3akoHy «IIpo BHe-
ceHHs1 3MiH 10 [TogaTkoBOro Kojekcy YKpaiHU Ta AesiKHX 3aKOHONABYMX aKTiB
Yxpainu mwono nogatkosoi pedopmu» Ne 71-VIII [9], cynosa nanarta suxomuna
3 TOrO, 110 Lied MPUHUMI OYB 3aCTOCOBAHHWH Yy 0asjaHCi 3 MPUHLMIIAMH 3arajb-
HOCTi OMOJATKYBaHHS, (hicKaJbHO! OCTAaTHOCTI Ta COLiaJbHOI CPaBeAJUBOCTI.


https://ips.ligazakon.net/document/view/T140071?utm_source=jurliga.ligazakon.net&utm_medium=news&utm_content=jl01
https://ips.ligazakon.net/document/view/T140071?utm_source=jurliga.ligazakon.net&utm_medium=news&utm_content=jl01
https://ips.ligazakon.net/document/view/T140071?utm_source=jurliga.ligazakon.net&utm_medium=news&utm_content=jl01
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JL1s IPURHATTS TAKOro pillleHHS CYA MPOBiB MOPiBHSAHHS HACJ/IIAKIB MiABUILEH-
HSl CTaBOK PEHTHOI IJ1aTH 32 KOPUCTYBAHHS HafpaMH /151 BiIMOBiIHUX CYy0 €K-
TiB TOCMONAPIOBaHHs, 30KpeMa /sl Mo3uBaua (101aTKoBe MoAaTKOBE HaBaHTa-
»KEeHHsI SIK YMHHUK, 110 MPU3BOAMTH 10 3MEHIIEeHHS] aKTHBiB) 3 (hiCKaJbHUM Ta
coujaJbHUM e(eKTOM, Ha NOCHATHEHHS $KOro Le OYJI0 HallpaBJeHO, 30KpeMa,
B UaCTHHI peasbHOro 3abe3leuyeHHs BUKOHAaHHs (DyHKUiH nepxkaeu (36anaH-
cyBaHHs1 Ol0MKeTy | 3abe3neyeHHs BUAATKIB Ha 000POHY, COLiaJbHAN 3aXUCT
Hace/JIeHHS B CKJAJHUX eKOHOMIYHMX yMOBax (paKTHUHOI BiliCbKOBOI arpecit).

[TopiBHSIHHSI TAaKUX HACJIKIB CBiIUWTb HAa KOPUCTb BHUCHOBKY, II0O TMiIBH-
IIeHH$] CTABOK PEHTHOI IJ1aTH He nopyuuao HopMu KoHetutyuii Ykpainu, 6yino
MPONOPLUIMHUM Y BiAMOBIAHIA CUTYallil LIOJ0 BTPY4YaHHS JepKaBU y MpaBo BJac-
HOCTi MJIaTHHUKIB TONATKIB, /s SKHUX OyB BCTAHOBJEHHH 00OB’SI30K CILJIATHTU
10 OI0JKeTy NOAATKOBI KOILITH, a TAKOXK 3a0e3Nneqyuso OanaHc Mix MyOJiuHUMU
Ta NPUBAaTHUMH iHTepecamu. [Ipo BUMYIIeHiCcTh TaKoro 3axoly 3 60Ky AepKaBH
CBiIUUTb i Taka 0OCTaBHHA, K 3MEHIIEeHHS CTaBKU PeHTHO! miaatd 3 1 ciuHs
2016 poky no piBHs, sikuit 6yB no 3 cepnHs 2014 poky.

[Tpunuun crabinbHocTi npu npuUHATTI 3akoHy YkKpainu «[Ipo BHeceHHH
3MiH 10 [lomaTkoBoro Kojekcy YKpalHU Ta AesIKHX 3aKOHOJABUMX aKTiB YKpal-
HU 1110/10 TogaTkoBol pedopmu» B 28 rpynusa 2014 poxy Ne 71-VIII 6yB 3acTo-
COBaHMU B OanaHCi 3 MPUHIMIAMH 3aTajJbHOCTI OMONATKYBaHHS, (hiCKaJbHOI
JNOCTATHOCT] Ta COLiaJbHOI CIIPaBEAJUBOCT.

fx cBinuuTh BUcHOBOK BepxoBHoro Cyny, Hopmu mignyHkty 4.1.9 m. 4.1
cT. 4 TIK Ykpainu He CKacCoOBYIOThb Iil0 HODMH, SIKOIO BCTaHOBJeHO (3MiHeHO)
nogatok (36ip) Ta/abo Gymb-skuil ensemeHT momatky (36opy) i sika sampo-
Ba/)KeHa 3aKOHOM, IO MPUUHATHUU Mi3Hillle Hi>K 3a WICTb MiCALiB A0 Moyart-
Ky G10[KeTHOro Mepiofy, B SKOMY 3anpoBaiKyeTbcs moaatok (36ip) ta/abo
3MiHM OyIb-AKOTO ejieMeHTy moaatky (36opy). Kosisii Mix Takow HopMmow Ta
MPUHLIUIIOM CTabibHOCTI HeMae, OCKiIbKM MPUHLHMI CTabiIbHOCTI 3aCTOCOBY-
€TbCSl B CUCTEMHOMY 3B’SI3KY 3 iHIIMMH MPUHLMUIAMH MTOJATKOBOTO 3aKOHO/AB-
ctBa. Taka HOpMa He 3aCTOCOBYETbCS JIMIIE TOAI, KOJH BOHA CyTMePeYUTh MPUH-
LUy BepXOBEHCTBA IIpaBa B KOHTEKCTi IpaBa MNJaTHHUKA MOJATKy Ha MHpHe
BOJIOLIHHSI MauHOM.

Ile moBoaWTh Te, LI0 HA TPAKTHLI 3’SABJSIOTHCS CYNMEpeusuBi MO3ULIl, SKi
noTpeOyTh AeTaNbHOIO NOC/IIKEeHHSI Ta HayKOBOIO OOIPYHTYBAaHHS 3 METOIO
3abesleyeHHs 3aXMCTy NMpaB MIaTHUKIB moaatkis [10, c. 396—400]. 3a nepion
npuiHaTTs [logaTkoBOro Komekcy YKpaiHH, pe3yJbTaTH HOTO 3aCTOCYBaHHS
NiATBEPAUIIH, 10 caMe TIPUHHATTS KOAU(IKOBAHOTO MPAaBOBOTO aKTy He PO3B §i-
3aso GisblIoCTi iCHYIOUHX Mpo6seM MoAaTKOBOI cucTeMHU AepKaBH. OCHOBHUM
NUTAHHSIM 3aJMLIAI0ThCH KOJIi3il Ta CylepeyHOCTi, fKi 3aBaXKalTb PO3BUTKY
YKpalHCbKOI €KOHOMiKH, HeOoOXiAHICTb MpoBeldeHHS MONATKOBOI pedopMH, IO
Haspijia Ha JaHWH 4ac, sika JOMOMOKe KpaiHi cTaTH He3aJeXXKHUM eKOHOMIYHUM
yjleHOM E€BpomnelchbKoi cnibHOTH. [lonaTkoBe 3aKOHONABCTBO 3MiHIOETHCS IMif
BIIJIUBOM CKJIAHOTO €KOHOMI{UHOTO MOJIOXKeHHS KpaiHH, TOXK i 3MICT MOAATKO-
BOTO 3aKOHY MOBHHEH OyTH THYUKHUM, 3JaTHHUM afalTyBaTHCS IO KOHKPETHHUX
(biHaHCOBUX MOTpPeO AepxKaBU i pearyBaTH Ha 3MiHY CHUTYyaLl LIISXOM KOPHUTY-
BaHHS BiANMOBiZHUX MOAATKOBO-MPABOBHUX HOPM, LIO A03BOJIUThH 30ajaHCyBaTH
nyO6JiyHi iHTepecHu 3 MPUBATHUMH.
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BucHoBku. BpaxoByoun o6paHnil eBponelcbkuil BUOip, YKpaiHa Mpoaos-
JKy€ BIPOBAKYBAaTH €BpOIeHCcbKe 3aKoHoAaBcTBO. OpHak, BiHA, po3modaTta
pocielo POTH YKPAIHCBKOI JeprKaBH, BUMarae IIBUAKO! aganTalil MoAaTKOBOro
3aKOHOJABCTBa 0 HOBUX peasidl. CboropHi YkpaiHa cTasna HaAilHUM LIUTOM,
3axuIamun 6e3neky wijsoi €sponu. Jocsin, skoro Haila KpaiHa HabyBae, Heo-
UiHeHHUU. Be3ayMOBHO, B HUHILIHIA cCUTYalil 3aKOHH, SIKi PEryJ/I0I0Th MOJATKOBI
BiIHOCHHHU, He MOXKYTb iCHyBaTH 10Bro. [Ipo6/ema 3a6esneyeHHs IPUHLHKIY CTa-
6iJIbHOCTI OAATKOBOTO 3aKOHOJABCTBA, KA He € MPOCTOI0 Ha MepLIUi MOIJsL,
HabyBae 0COOJMBOI aKTYyaJbHOCTI, alKe Bifl CTabiIbHOrO 3aKOHOJABUOTO aKTY
3aJ1eXKUTh He TiNbKU e(DeKTHUBHICTh IPABOBOrO PEryJIIOBAHHS, 3a/1€XKHUTh i BUCO-
Ka TMONATKOBA e(EeKTUBHICTh (CMIBBIAHOLIEHHSI MOIATKOBMX HAAXOMXKEHb [0
BUTPAT Ha MOLATKOBe aAMiHICTPYBaHHS i BUTpAT IJIATHUKIB MOJATKIB Ha CIia-
Ty MOAATKIB) i CIIPHUST/IMBE MOJATKOBE HABAHTAXKEHHS HA IJIATHHUKA MOJATKIB.
[TopyweHHst npuHUMny cTabiabHOCTI M036aBJIs€ MAATHHUKIB NOAATKIB MOXKJ/JIUBO-
CTel MOAaTKOBOro MJaHyBaHHS. He 3anepeuytouu Toro, 110 NoAaTKOBE 3aKOHO-
JABCTBO 3MiHIOE€TbCS Mifl BIJIUBOM THX 3MiH, L0 BiIOYBalOTbCH y KpaiHi, 3MiCT
MOJATKOBOTO 3aKOHY IOBUHEH OYTH T'HYYKHM, HOrO HOPMH IOBHUHHI KOPHUIYyBa-
TUCS1 3 METOI0 CTBOPEHHS fIK CIPUAT/INBUX YMOB 1714 Oi3Hecy, Tak i 3MeHIIeHHs
MOIaTKOBOTO TUCKY B iHTepecax BUPOOHHKA. 3 mepeMoroi Ykpaina 6yne norpe-
OyBaTu BinOynOBY 3pYHHOBAHOI {H(PPACTPYKTypH, a A LbOrO HaM MOTPiOHO
crabinbHe Ta THY4YKe 3aKOHOJABCTBO 3 JiKBiflali€lo KOPYMUIIHHHUX CKJaJ0BUX.
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AHoTanig

Jlewetiko O. B. TIpuHUUN cTabiTbHOCTi MOJaTKOBOI0 3aKOHOAABCTBA Y CYAOBiil MPaKTH-
ui BepxoBHoro Cyay nmpu BupimeHHi mogaTkoBux cmopie. — Crarrs.

CraTTd TpUCBSYeHa AOC/IMKEHHIO NPHUHLHMIY CTabiIbHOCTI MOAATKOBOrO 3aKOHOIABCTBA,
SIKMH PO3IJIANAETbCH Y KOHTEKCTI TOrO, 10 I0JATKOBE 3aKOHOJABCTBO MOBHHHO 3iHCHIOBATHCS
Ha OCHOBi NMeBHUX NPUHLUIIB — OCHOBHUX, BUXiJHHUX I0JIOXKEHb, N0JepKaHHS SKUX 3a0e3neuye
Y3TOKEHICTh Y HisiX cy0’e€KTiB MOAATKOBUX MpaBoBiqHOCHH. TaKi MPUHLMUNN MalOTb BUXOIUTH i3
KOHCTUTYLIHHHUX IOJIOXKEeHb TIPO MpaBa JIOAHHU Ta IPOMajAsHHHA, BUCTYNAIOYM y POJi rapaHTiB
IX NOTPUMAaHHS, NMPUHLMIIB PUHKOBUX €KOHOMIYHMX BiIHOCHH, NEP>KABHOI LiJiCHOCTI, PO3Mex-
YBaHHS MOBHOBa)KeHb MK OpraHaMH HepxKaBHOi Biaau. Cepel ycixX MPHHLHIIB BaXKJIWBHUM II0-
CTae NMHTaHHS 3abe3neueHHs] MPUHLUIY CTabiMbHOCTI MOAATKOBOrO 3aKOHOJABCTBA Ta MO3ULis
BepxosHoro Cyay 11010 10TpUMaHHS TaKoro NMPUHUHUIY y cdepi ononaTkyBaHHsa. Metoio crtaTti
€ JOCJ/iMKeHHS NPUHUMIY CTabilbHOCTI MOAATKOBOIO 3aKOHOLABCTBA Ta CylOBa NpakTHKa Bep-
xoBHoro Cyny 11010 HOTO IOTPUMAaHHS.

BcraHoB/I€HO, 1110 MPUHLMIN MOAATKOBOTO MpaBa Le MpeACTaBaeHa y T0AATKOBOMY 3aKOHO-
JABCTBi CYKYIHICTb €KOHOMIUHHX, MOJITUYHUX Ta {HIIKX BHUMOT, II0 BiANOBigalTb MOOYHOBI Ta
(DYHKLiOHYBaHHIO T104aTKOBOI CHCTEMH Ta CIIPaBEAIHBOMY ONOAATKYBaHHIO. [IpMHIMNN MOAATKO-
BOTO 3aKOHOJaBCTBa — L 3akpimeni y [lonatkoBoMy Kojekci YKpaiHW NPUHLMIN I10AATKOBOIO
npaBsa, 5IKi 3aCHOBaHi Ha KOHCTUTYLIMHUX LiHHOCTSX AepKaBHU.

BinmideHo, 1110 MPUHIMITK TONATKOBOTO 3aKOHOJABCTBA € 3araJibHUMH BUMOTaMH HayKH, KM
MIOBUHHA 3aJ10BOJIbHSITH NPaBUJIbHO MOOYAOBaHA MOAATKOBA CHCTEMa Ta OKpeMi BHIM NOJATKIB.
Pasom i3 THM, NPHUHLMIM NOAATKOBOIO 3aKOHOJABCTBA HE CTBOPIOIOTH 3aKPUTOTO MepesiKy, sK
NpaBUJIO, IM BJaCTUBA iCTOPUYHA MIHJMBICTb. ¥ Mpolieci pO3BUTKY A€sKi 3 HUX MOXKYTb 3HUKATH,
a Ha 1XHe Micle 3’IBJIAIOTbCS (HLI.

Y BHCHOBKY aKLEHTOBAHO yBary Ha TOMY, I10 nmpoOsema 3abe3neueHHs NMPHUHLHUIY CcTabi/b-
HOCTi MOJATKOBOTrO 3aKOHOAABCTBA HabyBae 0COOJIMBOI aKTyaJbHOCTI, afXkKe Bi cTabiJbHOTO 3a-
KOHOJaBUOTO aKTy 3a/le’KUTb He TiJIbKH e(eKTHBHICTb PABOBOTO PeryJIOBAHHS, 3a/MeXHUTb i BH-
COKa NOAATKOBA e(eKTUBHICTb i CIPUAT/IMBE OAATKOBE HABAHTAXXEHHS Ha IJIATHUKA I1OJATKIB.
He 3anepeuyiouu Toro, 1o nonaTkoBe 3aKOHOAABCTBO 3MIiHIOETbCS Mifl BIJIMBOM THX 3MiH, L0
BinOyBaTLCH y KpaiHi, 3MiCT 104ATKOBOI0 3aKOHY NMOBHHEH OyTH HYYKHM, HOr0 HOPMH MOBHHHI
KODUTYBATHUCSI 3 METOI0 CTBOPEHHS SIK CINPHUATIMBUX YMOB JJs1 Gi3Hecy, TakK i 3MeHIIEHHS IIo-
JaTKOBOT'O THCKY B iHTepecax BHpOOHHKA. 3 mepeMmoroi YkpaiHa Oyne noTpeSyBaT BinOynoBY
3pyHHOBAHO!I {HPPACTPYKTYPH, a /s LIbOTO HaM MOTPiOHO cTabinpHe Ta THydKe 3aKOHOAABCTBO
3 JIiKBifaLi€l0 KOPYNLUIHHUX CKIALOBHUX.

Katouosi caosa: MPUHUMNK NIpaBa, NPUHLMIM MOAATKOBOTO 11PaBa, NMPUHLMUIH MOJaTKOBOTO
3aKOHONABCTBAa, NPUHUMI cTabiJbHOCTI, Cyfl0Ba NpakTHKa BepxoBHoro cyny.

Summary

Leshchenko O. V. The principle of stability of tax legislation in the judicial practice
of the Supreme Court when resolving tax disputes. — Article.

The article is devoted to the study of the stability principle of tax legislation, which is
considered in the context of the fact that tax legislation should be implemented based on
certain principles - basic, initial provisions, the observance of which ensures consistency in
the actions of subjects of tax legal relations. Such principles should be based on constitutional
provisions on human and citizen rights, acting as guarantors of their observance, principles of
market economic relations, state integrity, and separation of powers between state authorities.
Among all the principles, the issue of ensuring the stability principle of tax legislation and
the position of the Supreme Court regarding the observance of such a principle in the field
of taxation is important. The purpose of the article is to study the stability principle of tax
legislation and the judicial practice of the Supreme Court regarding its observance.

It has been established that the principles of tax law are a set of economic, political, and other
requirements presented in tax legislation that corresponds to the construction and functioning
of the tax system and fair taxation. The principles of tax legislation are the principles of tax law
enshrined in the Tax Code of Ukraine, which is based on the constitutional values of the state.

It is noted that the principles of tax legislation are general requirements of science, which
must be satisfied by a properly constructed tax system and certain types of taxes. However,
the principles of tax legislation do not create a closed list, as a rule, they are characterized by
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historical variability. In the process of development, some of them may disappear, and others
appear in their place.

In the conclusion, attention is focused on the fact that the problem of ensuring the stability
principle of tax legislation is gaining particular relevance, because not only the effectiveness
of legal regulation depends on a stable legislative act, but also high tax efficiency and a
favorable tax burden on the taxpayer. Without denying that the tax legislation changes under
the influence of those changes taking place in the country, the content of the tax law should
be flexible, and its norms should be adjusted in order to create both favorable conditions for
business and to reduce tax pressure in the interests of the producer. With the victory, Ukraine
will need to rebuild the destroyed infrastructure, and for this, we need stable and flexible
legislation with the elimination of corrupt elements.

Key words: principles of law, principles of tax law, principles of tax legislation, the principle
of stability, Supreme Court case law.
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KOHIEIIT ITPUPOOHHUX ITPAB JIOAVHHU B KOHTEKCTI
IPHPOJHOIO ITPABA B HAIIIOHAJIBHIY HAYKOBIM JYMIII

IToctaHoBKa mpoOJemMu. YpaxoBylouH, 110 Y KpaiHa 3aBxkau OyJa i € yactu-
HOI0 €BPOMENUCHKOTO TEPUTOPiaJbHOTO MPOCTOPY, HHUHILIHI MOLIYKH BJAACHOTO
Micusg B ciM’l €éBpOneHChbKUX HApOMiB, X04a U 06yMOBJIIOE, Cepel iHIIOTo, Heob-
XiIHICTb ypaXyBaHHS IIPAaBOBOTO JOCBily IHIIMX €BPONEUCBKUX Aep:KaB, YTiM
BaroMMM i 3HaYMMHM BHAA€TbCS M Hasle)KHe OMNpALIOBAHHA Ta BUKOPHUCTAHHS
HayKoBOro HajabaHHS MpeACTAaBHUKIB HaliOHAJbHO! HAyKOBOI TyMKH IIOAO CTa-
HOBJIEHHS el MPUPOJHOrO MpaBa, BUOKPEMJIEHHS U OOIPYHTYBaHHS HASIBHOCTI
NPUPOAHUX TpaB JIOAWHHU i3 BJACHUM BHECKOM Yy 3arajbHOCBITOBY CHAALIUHY
3al/151 1X HaJle;KHOTO yTBepIKeHHS Ta 3abe3NeueHHs .

ToMy BaXK/JUBICTb i DOLIJBHICTh JAHOTO NOCJIMKEeHHS BHKJHWKAaHA CbOTOJEH-
HSIM U aKTyaJisye faHy npobJseMaTHKy Ta NoTpedye BiANOBIAHUX HApPAaLOBaHb.

AHani3 ocraHHiX gocaimkeHb i myOJaikamin. Okpemi pesyJsbTaTH
OOCJiIKEeHb yKa3aHol TeMaTHKH BinoOpa3usind y CBOIX Npausx Taki BYeHi:
II. A. Tynmuma, A. IT1. 3aeup, O. B. 3awuyk, M. 1. Kosw6pa, O. JI. Konunenko,
O. M. Kocrenko, K. IO. Kpacoseskuit, B. B. Jlemaxk, I1. 1. Jlogi#, P. 1. Jlyup-
kuid, O. JI. JIeBoBa, B. B. Manumes, O. B. Ilerpuwun, [1. M. Pa6iHoBuy,
B. B. Peunupkuii, B. B. Ckomoposcbkuii, O.B. Ckpunniok, B. 3. HopHonucbka
Ta iHWi, TBOpYi AOPOOKH KOTPUX MiCTATb KOPHUCHHUU 3a 00CArOM (DaKTHUHHU
Marepiaj i COpUSAIOTh A0 HOBITHIX HAYKOBUX PO3BILOK IIOAO BUPILLIEHHS Teope-
THUKO-NIPaBOBUX MPoOJieM JMIOAMHO3HABCTBA.

®opmynoBaHHA Hidel. Memoro naHoi cTaTTi € BHUCBiITJIEHHS y TPaBo-
BOMY paKypci TeOopeTHKO-(piJIoOCOPCBKUX acCHeKTiB KOHLENTY NPUPOJHUX IpaB
JIIOIMHU B KOHTEKCTI PUPOJHOTO MPaBa B HalliOHAJAbHIH HAyKOBIH AyMIL.

Bukaax ocHoBHoro marepiaay. Yuenu#l Penni bapuerT 3asnauae, xoau
npogecopu npaBa 06roBOPIOIOTh NPUPOIHI NpaBa, BOHW 3BUYAHHO BHUKJ/adalOTh
I[el KOHIIENT Pa3oM i3 TPUPOAHUM MPaBOM i, Xoua wi ABi inel TicHO TMOB’d3aHi,
BOHHU He € TOTOxHHUMH [1, c. 655].

Ockisnbku B icTOpil TeOpeTUUHOro OOIPYHTYBaHHSI (DEHOMeHY JIIOJWUHU He
icuyBaJsio omHoro morssiay uomo Hel, koncrarye J. A. I'yauma, To 3a Jori-
KOIO He MOxe OYTH C(hOpMyJIbOBAHO YHi(DiKOBAHOTO aHTPOIOJIOTIHHOTO MiAXOLY
1010 MOCHiIKEeHHS iHAMBiga Ta WOTO MpaB [2, c. 84].

© Marnosceskuii I 1., 2022
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[Tpryomy, narosomye B. M. ['op6a/b, BaXK/IUBUM € KPUTHYHE OCMHUCJ/IEHHS
KOHLIENLH MOoMepeiHiX CTOJiTb, COIPUAHSATTS Ta BUKOPUCTAHHSI THX, SIKi Bil-
MOBifal0Th CydacHid MPaBOBiM KyJbTypi YKPaiHCbKOTO Hapony, piBHEBi HOTO
npaBocBigoMocTi. BUBUeHHS KOHLENUiH MHUCJUTENIB MOMEpPefHiX ernox Halae
MOX/IMBOCTI ame/ioBaTH A0 aBTOPUTETY MHHYJIOTO, CEPTHCH Ha BITUMSHAHY
lHTeJIeKTyaJIbHy TpanuLiio, sika Hece Ha cobi BiIOUTOK SIK CBOEPILHOCTI BJACHOT
icTopil, Tak ¥ 03HAKM 3arajbHOLMBIJIi3aLiHHUX npouecis [3, c. 2].

Sk cnpaBennuBo nmigmivae 0. M. Puxkyk, npupoHi npaBa HanexaTb JIIOIU-
Hi Bill 1 HAPOMKEHHS BXKe TOMY, 110 BOHA — JIOAMHA, BUIJIUBAIOTH i3 IPUPOAU
JIO[IMHHU ¥ TOB’3aHi 3 Helo, TOOTO € 0COOUCTHMH TpaBaMu (HampuKaaz, NpaBo
Ha >XKUTTS1 260 MMPaBO Ha MOBAry M0 JIOJICLKOI TiHOCTI, 3a cT. cT. 27 Ha 28 KoH-
CTUTYLIT YKpaiHu) i y LbOMY CEHCi € HeBiI4y>KyBaHUMH Ta HEBil'€eMHUMH TPO-
TSTOM KUTTS JIOAWHU: BOHA He MOXKe OyTH nmo36aB/jeHa IMX MpaB Ta CBABifb-
HO (;U/IcnponopuiﬁHo) obMerkeHa JIep2KaBoI0 110J10 ix peadsizanii. Okpim ToroO,
NpUPOAHI TpaBa (npaBa JIOJIMHK), Ha BiIMiHY Bill MO3UTHBHMX MPaB, € MPaBaAMH
(BuMoramu), 1o X 3asBJIsAIOTHL AepkKasi [4, c. 27].

3arajom b. B. Manuines cnpaBefjuBo 3a3Hayae, 110 MPUPOJHUM TMpaBaM
JIOJMHM TpUTaMaHHi Taki o3Haku: 1) mpupomnicte (T06TO BMpa3 iHAMBiLY-
albHOI, a He COUia/JbHOI UM Jep:KaBHOI MPUPOIM JIOAMHH); 2) GesnocepenHe
3abe3neyeHHst XKUTTEBO HEOOXIAHUX AJS JIOAWHU LIHHOCTEH — CIPaBeJIUBICTD,
piBHicTb, cBOOGOIA, TyMaHi3M, KHH BKJOYAaE y cebe KHUTTS, TiOHICTb, PisndHy
HeJOTOPKaHHICTB;

3) GesnocepeHiil Ta 06 €KTHBHUE Xapakrep (To6ro ans X peasizauil He
MOTPiOeH XKOoJeH NPaBO3aCTOCOBHUH aKT; IX peaJisalis 3AiHCHIOETbCS He3anexX-
Ho Bin Boai yuomunum) [19, c. 28]. onamo, 110 3a CBOEI 3HAYMMICTIO MPUPOIHI
NpaBa € POJOHAYAJbHUMH U OCHOBOIOJIOKHUMHU.

CBoelo ueproto, HOpMH MpUPOAHOTO npasa, 3aceiguye P. I1. Jlyupkuii, mato-
YU MaKCUMaJsIbHO LIMPOKe, yHiBepcasjbHe 3HAuUeHHs, apecoBaHi IO BCix 0e3
BUHSITKY NPaBO3JATHUX CY0 €KTIB i 3aKIHKAIOTh AOTPUMYBATHUCS 3aKPiMJeHUX
y HHX TNPUIKCIB, TOMY 110 OCTaHHi BiANOBifal0Tb BUMOraM BHIIOI, aOCOMOTHOL
crpaBeqMBOCTI. Lli BUMOTrHY KaTeropruyHi B TOMY CeHCi, 1110 He 3a/UIIal0Th MOXK-
JIUBOCTi A/is1 CYMHIBiB i BaraHb. BOHM rapaHTyioTh iHAMBigyaJbH{H MpaBOCBinO-
MOCTi BHUIY TPaBOTY, SIKUIO 1l BJIACHUK AiATHMe y MpaBoBOMY moJi. BesinHs
NPUPOJHO-NIPABOBUX IMIIEPATUBIB HAJEKO He 3aBXKIU BiANOBiNAIOTb XKUTTEBUM
iHTepecaMm, KOH IOHKTYPHHM pO3YMiHHSIM COLia/lbHUX CyO’€KTiB, MiXK SKHUMH
NOCTIHHO BUHUKAIOTh 3aTOCTPEeHHS Ta cynepeuHocTi. Hama nificHicTs HatuacTi-
1ie Jly>Ke BaXKKO 3HAXOAMTb CIiIbHI TOYKH JOTHKY M MYHKTH O0OIMiIbHOI 3rofu
M2k CBOIMH TOTpebaMy Ta BUMOTaMH BHILOL CMpaBeIMBOCTI. Ha rpynti umx
pO361)KHOCTeI/I BHHHKAIOTh MPAKTHYHI i 1yXOBHI KOJi3il, 110 CTAHOBJ/IATb 3MiCT
CBITOBOI peJiriiHO-eTUYHOI Ta TEOPEeTHKO-NPaBOBOI AYMKH IPOTSITOM OCb yXKe
IIBOX i3 MOJIOBUHOIO THCSUOMITH [5, ¢. 39].

Linkom 06’ekTuBHO 3ayBaxkye Penni bapHert, 110 npupoaHe npaBo Hanpas-
JISle HaC SIK BUKOPUCTOBYBATH CBOOOAY, KOTpa BU3HAYeHA Ta 3aXHLIeHa IPUPOJ-
HUMM TIpaBaMHu [1, c. 680].

Bituusnsinui Teopetuk mnpasa [I. M. Pa6iHoBuu 3a3Hauae, 110 NpUpOAHE
NpaBoO — e MEeBHi MOXKJ/JIMBOCTI yYaCHHUKIB CYCHIJIBHOTO KHUTTS, fKi € HEOOXiA-
HUMH [J151 3a[10BOJIeHHS IXHiX 6i0JIori4yHO ¥ colia/bHO OOTPYHTOBAHMX, 33 MeB-
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HUX iCTOPHUHHUX YMOB, MOTPeO, 00’€KTHBHO BU3HAYAIOTLCS AOCATHYTHM piBHEM
PO3BUTKY CYCHiJbCTBA i MalTb OyTH 3abe3nedeHi KOXHOMY 3 yCix cy0 ek-
TiB OJHOrO U TOrO CaMOr0 BHAY BiANMOBITHUMHM OGOB’SI3KaMH HIIHUX Cy0 €K-
TiB i cycninbeTBa 3aranom Ta 30a/naHCOBaHI 3 MOTpedaMH OCTaHHIX, a TAaKOX
3yMOBJ/IIOBaHi TAKAUMH MOKJMBOCTSIMU TIPUHLMIIM K coliaabHi HopMu [6, ¢. 66].

Ha nymky O. JI. JIbBOBOI, pupoaHe MpaBo He3MiHHe B 4aci, ToHi SIK MO3H-
THBHE NPaBO MOXKe MaTH MiHJMBHH Ta HEMOCTIHHUH XapakTep, 3aJeKHO Bin
pi3HOMaHiTHUX (hakTOpiB (MOJMITHYHMX, EKOHOMIYHMX, KYJIbTYyPHHUX TOLIO). [1pH-
pOJIHE TIPaBO TAKOXK He Mae MPOCTOPOBUX 0OMeXKeHb CBOTO iCHYBaHHS Ta il.
OpHak iCTHHHO-MOpPaJbHUH 3MiCT NMPUPOAHOTO IMpaBa, A TOro o6 HabyTH
YMHHOCTi, TapaHTOBAHOCTI Ta peaJi3alil B MeKaX [eBHOI0 JAepKaBHO-NPaBo-
BOTO IPOCTOPY, Mae HaOyTH BU3HAaueHO! (DOPMH, KOO € MO3UTHUBHE MpPaBO
y BUIJIsiAi 3aKoHomaBcTBa [7, c. 106].

Ha norasn 1O. M. Puxyxka, npuponHe mpaBo — Iie CYKYIHICTb OCHOBHUX
3aKOHOMipPHOCTEH, TO0JIOXKeHb Ta 3acaf, siKi BH3HAUalOThb MOBENiHKY JIofed
y couiymi He3aJieXKHO BiJl TO3UTHBHOTO paBa. BogHovac, mpupoaHi npasa — e
3aKOHOJIaBUO 3aKpilJjieHi, BU3HAUEHi ¥ rapaHTOBaHi Aep»KaBoO 3aKOHOMipPHOCTI,
SIKi BinoOparkatoTb BOJIO JIIOAWHH AiSITH HA BJAACHUUA PO3CYA Ta HA CBOE TepPeKo-
HaHHs 3 METOI0 3a[0BOJIEHHs BJAaCHUX iHTepeciB i moTped [4, c. 27].

II. . Jloni# 3acBinyye HeoOXimHICTb BUOKpeMJEHHS BaK/JIHBUX eJleMeHTIiB
KOHLENITY NPHUPOAHUX NPaB i HOro B3aeMOAil 3 ilefMH KOHCTHUTYLIOHAJi3My.
Tak MHUCIUTENb YiTKO MO3ULIOHYE BiAMIHHOCTI MPUPOJHUX Ta MO3UTHBHHUX
3aKOHIB: «... K i y BCKOMYy CYCHi/JIbCTBi, TaK i B [depKaBi MawTb iCHyBa-
TH 3aKOHHM, MpaBa Ta BiAMOBiAHI 1M 000B’SI3KH, KOTPi HEOOXiZHO BHUBOIUTH i3
METH JepKaBU Ta NeprKaBHUX BeJiHb. JKIIO Ui 3aKOHU BUTIKAIOTh i3 CYTHOCTI
JepXKaBA U ONHUM DPO3YMOM YCBiLOMJIOIOTbCSl, TO HOCSTb Ha3By MPHUPOAHHUX;
SIKILO K BHUTiKaTbh Bix Bosi BepxosHoro IlpaButessi, To 6yayTh MO3UTHUBHH-
mu» [8, c. 94]. BusHadueHe ycBiIOMJIEHHS PO3YMOM JIKOAMHH MPUPOIHMX TPaB,
CTBepKY€ BUEHHUH, CBIIUUTB NIPO YiTKe MO3ULIOHYBaHHS AOCJiIHUKA CTOCOBHO
HasiBHOCTI Ta MPIOPUTETHOCTI TAaKUX MpaB, ajKe Te, LIO JIOAWHA PO3YyMi€, Te
i € peaJbHUM pEryJATOPOM CYCHiJbHUX BigHOCHH. HaToMicTb Te, 1LI0 BUTiKae
BiZl BOJIi MPAaBJIAYOro Kjaacy, NO3UTHBHE MPABO; BOHO €, MEBHOK MipOI0, MEHII
NPUPOAHUM, OifbII MITYYHUM, MiHJIUBUM Ta, K HACJiAOK, APYTOPSIAHUM MOPiB-
HsIHO 3 mpupoanuM [8, c. 101].

dx cBiguute B. Il. Kynbrenko, icTopis 6arato B 4oMy Hajgae Bigmosini
Ha MHTaHHSA CbOrofeHHs. I3 yacy 3100yTTS He3asexKHOCTI YKpalHU aKTHUB-
HO OMNpPalbOBYIOThCS MUTAHHS PO30OYAOBU CHUJbHOI, MPOIBITAYOI AEepPXKaBH,
Je npaBa i cBoOOIM JIOJUHU BHU3HAuasd O CHOPSIMOBAHICTb HiH AeprKaBH, e
CIPUHAMAEMO CbOTOJEHHS §K, CBOTO poAy, mepexinHUH mepiox. OcMuc/IeHHS
crneurdikyd BTiNeHHS KOHLEMNLil NPUPOAHOTrO MpaBa B yMOBax I[epexigHOro
nepiogy CTaHOBUTb I'MUOUHHY (PiocOPChbKY CYTHICTH MPaBOBOTO Aep:KaBoOOY-
nyBaHHS B KpaiHi. KoHuemnuis Ta mopoaKyBaHUH HE MPUHLMUI B3aEMHOI Bifl-
NOBiNaJbHOCTI Aep:KaBH, CyCHiNbCTBA U 0COOU ONUH Mepel OOHUM CHPHUSIOTH
Y3TO[KEeHHIO ifiel CUBbHOT MiLHOT Jep2KaBHOCT i3 MIPUHUMIIAMH CAMOLIHHOCTI,
cBOOOIM ¥ HelOoTOpPKaHHOCTI ocobu |9, c. 4].

Hocaimxyioun BinpomkeHHs imel mpupogHoro mnpasa, O. B. [latmaiiuyx
3a3Hayae, Hel JOBEJEeHO, 10 3HAUyILIOK OCHOBOI BCiX YSBJIEHb PO NMPUPOLHE



Maznoscoxuii I. H. KoHienT npupoiHuX npaB MOAHHE B KOHTEKCTi IPUPOIHOro MpaBa... 51

npaso (Horo ifeew) € MPUHILMI MPOTHCTABJIEHHS MPUPOAHOTO MPaBa MO3UTHUB-
HOMY, SIKMH MICTHUTb IXHIO LiHHICHY OLIHKY U TPIOPUTET MEePLIOro Haj APYTHM;
OCHOBHUMM LiHHICHHMH CKJaJOBHUMH INPHUPOAHOIO IpaBa MOXKHA BHU3HAUUTHU
CIpaBeMJIUBICTh, PIBHICTb, CBOOOAY, TiIHICTb 0COOUCTOCTI, IpaBa JIOAWHH, TIpa-
BoBe o6MmexeHHs Biamu [10, c. 5].

Y cBoix mpausx BugaTHUH ykpaiHcbku# rymanict C. C. OpixoBcbKUE cepen
HOPM IIPUPOJHOTO [paBa HAa3UBAE IepeayciM Taki: paBo BJAACHOCTI, PiBHI MOX-
JIUBOCTi U CIpaBelsIUBiCTb, 000B’30K AOTPUMAaHHS JOrOBOPiB, NPaBO HA KHT-
T, IPaBO Ha MUP i 3J1aroy B CYCIiJIbCTBI, IpaBo Ha LLI00. «[lylieto» nepxasu
BiH BBa)KaB CIPAaBeIUBICTb, KA MOJSiTa€ B HAlaHHI KOXKHOMY HOTO MPUPOIHO-
ro npaBa Ha CIIOKii Ta cBOOONLYy, Ha BUKOHAHHS CBOTO NPU3HAYE€HHS BiANOBiIHO
no ictuHH i Bipu. [ocaigxyoun npo6aeMy cBo6oaH 0co0H, JOBOAUB, 10 CBOOO-
J1a € HaWBHILOK LiHHICTIO JIIOACBKOTO »KUTTS | BUMJIKMBAE i3 MPUPOIHOTO TIPaBa.
Takox C. C. OpixoBCbKHMH BBa)KaB, 110 OCOOUCTICTb MOXKe peasli3yBaTH CBOIO
JIOACBKY CYTHICTB JIMIIE 3aBAsKM cBobomi [11, c. 544].

Binomui#i mucautens ta opuct C. 0. [lecHUUBKUE TOAiNsE€ MpaBa JIOAU-
HU B Tajly3i «IpUPOAHOI OPUCHPYAeHLi» Ha: 1) mpaBa NpUPOIHi, fKi JI0AMHA
«Ma€ JJIsl 3aXUCTy CBOTrO Tija, 4ecCTi, TIAHOCTi Ta BJACHOCTI»; 2) npasa HaOyTi,
10 «BUHHWKAIOTh Y CYCHi/NIbCTBI Bif pi3HOTO cTaHy i 3BaHHA Jojged y cdepax
BJIaJ¥ 3aKOHOJABYOi, CYAMTEJNbHOI Ta KapasibHOI»; 3) MpaBa, L0 «BUHUKAIOThH
Bifl pi3HUX | B3a€MHMX CIpaB MiK OOUBATEJSIMHU»: «BJACHICTb, IPABO H03BOJIE-
He, CMaJKOEMCTBO, 3acTaBa, OCOOJMBI Ta iHIII MepcoHaJbHI MPUBiIel, KOHTP-
akT i mogi6He KOHTPAKTOBI NpaBo»; 4) 1paBa, «Ilo Ha/leXaThb A0 6J1ar0yCTPOIO
i 106po0yTY, 3py4HOr0 YTPUMaHHS i 6e3neKkn oOHUBaTesiB, 10 3anobiraHHg BHY-
TPIlLHIM 3aBOPYIIEHHSM i 0 3aXHCTY Bill BOPOXKMX Hamamis» [8, c. 56].

Bunatuuii ykpaiHcbkuil npaBosdHaBelb b. O. KicrtsakiBcbkuit HaroJsomye,
1110, BifNOBIAHO 10 ifel CIpaBelNHUBOCTI, KOXKHIM JIOAWHI TOBUHHO OYTH rapaH-
TOBAHO NPaBO Ha TigHe iCHYBaHHS; caMe B LIbOMY IOJSITAa€ MPUPOLA ifeasnbHO!
ﬂepmaBHTIQ, c. 111]. Ik 6aunmo, oNHUM 3i CTPUKHEBUX €JEMEHTIB CIPUUHSAT-
15 KicTsikiBcbkMM crnpaBeauBocTi OyJ/a TigHICTh, 10 BiATBOpPIOBa/acs B Mpabi
Ha rigHe icHyBaHHA. [inHICTh MOB’I3y€Thcs 3 BU3HAHHAM CAMOIIHHOCTI KOXKHOI
JIIONUHU, a TaKOXK {3 1l KOHKPeTHHMH 4eCHOTaMH Ta COLiaJibHUM CTaTycOM, fe
TiIHICTb SIK CAMOLIHHICTB; JIOAMHA OTPUMYE il pasoM i3 xkuttam [13, c. 226].

Binrak, Ha nymxy bB. O. KictsikiBcbkoro, rosloBHHH i HaHCYTTEBILIHE 3MiCT
npaBa CTAHOBJSATH ifel CIpaBelIMBOCTI Ta CBOOOAH, a TOMY MpPaBO He MOX-
Ha pO3rygiaTH JHlle K MOJiITUYHUH Ta aAMiHICTPaTHBHUH {HCTPYMEHT; BOHO
€ TaKOX OCHOBHOK yMOBOK BHYTPillHbOI cBoGomu Jmonunu [8, c. 338]. Pos-
TJISIAI0UM TOTJVISIAM Ha NMPUPOAHI MpaBa 4epe3 MpusMy mnpasa, disocod diTko
BUJIJISIE X MPUPOJHE TMOXOMKEHHS — HeBil'€MHI MpaBa JIOACbKOI 0COOM He
CTBOPIOIOTbCS 1epKaBOI0, HABMAKK, BOHU 32 CaMOI0 CBOEIO CYTTIO Oe3nocepen-
HbO MPUCBOEHI 0c06i [14, c. 846].

Josoai nikaBum € poarasa b. O. KicTskiBcbKUM MPUPOIHUX TpaB uepes
NpU3My KOHCTUTYLiOHaJi3My Ta IpaBOBOI AepKaBU B KOHTEKCTI LijeH icHY-
BaHHS JAepXKaBW. Tak, Ha HOro AyMKy, HAcmpaBii Bce KyJbTypHE JIOACTBO
KUBe B Jlep:KaBHUX 00 €IHAHHAX, e KyJbTypHa JIOAUHA W Jep:KaBa — Le
JBa MOHSITTS, 110 B3AEMHO IOMOBHIOOThH OJHe OAHOTO. TOMYy KyJ/JbTypHA JIOAUHA
HaBiTb HeMHCJIUMa 6e3 AepxKaBH i, 3BUUANHO, JIIOIU CTBOPIOIOTb, OXOPOHSIOTb
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i 3aXMILAIOTh CBOI JepKaBU He [/ B3aEMHOTO MOPAYBaHHS, MPUTHOOJEHHS
U BMHUILEHHS, {HakKlle JAepxKaBW [JaBHO posnanucs 6 i mepectanu icHyBa-
v [14, c. 840].

dx caymHo Bkazye H. O. Pasnbuinza, Teopis NPUPOTHUX TIPaB, L0 CTAHO-
BUTb (byH;LaMeHT npas i CBOOOM JIIOAUHU U IpoMajisHMHa B Cy4aCHOMY CyCIIi/Ib-
CTBi, IOCTIHHO PO3BUBAETHCA (isocodamu, NOJITOIOTaMH, IOPUCTAMU. ¥ Ci BOHU
HaMararmTbCsl 3HAUTH PO3YMHHUH GaJjlaHC MiK CBOOOMOI0 i COLiaNbHOI CIpaBes-
JIUBICTIO, cBOGONOI0 i AepXaBHUM pery/oBaHHsiM. Lli chiBBigHOIIEHHS CTaJH
e GiblI CKAAAHUMU B CydacHY €roxy, sika MOB’s3aHa 3 HOBUMH ySIBJEHHIMHU
Npo ifeasnbHe CycHiNbCTBO Ta Aep:kaBy. OnHaK HisfKi HOBallil He B CUJIAX TTOXHUT-
HYTH TakKi BiUHi LiHHOCTI, IK cB0O0Ma, CIIPaBeIUBICTb, MOPAJBHICTh, KYyJJAbTypa
[15, c. 60-61].

Uepes Te pouinbHUM BuaaeTbes minxin JI. M. Hosak-KasasieBoi, sika 3a3Ha-
yae, WO KOHUEMNUis MpaB JIOJUHU i B MPAKTULI CbOrOAEHHS 3a/IMLIAEThCS ile-
aJloM, 0 SIKOTO IparHe Ailo4a CHCTeMa [epXKaBHOTO YIPABJIHHS, He3a/eXXHa
Bifl ocoOsnBoCcTed reorpadii, MoMiTHKK U KyJabTypu. HauioHanabHi ypsinn Ta
MiKHapOJAHI iHTerpaUiliHi CTPYKTYpHU HaMararoThbCs AEMOHCTPYBaTH MOJMITUUHY
BOJIIO LIO/I0 BIPOBAMXKEHHS MPAB JIIOAWHHU B MPAKTHKY AE€PKABHOTO yIPABJIHHS.
Bonnouac, noTpi6HO 3Ba)KaTH U Ha PoOJib KOXKHOI KOHKPETHOI JIIOAWHH B L[OMY
mpoueci, agKe BOHA MOBHHHA YCBiIOMJIIOBATH CBOI MpaBa U CcBOOOAM, MaTH
MOXKJ/IMBiCTh i OaKaHHS IX 0OCTOIOBATH Iepej AepxKaBolo, 110, NepeBaxHo, IX
i mopyurye. Peasnizauisi mpaB JIIOMUHE MOXKJHBA TiNMbKK HAa yMOBaX 3aKOHHOCTI
Ta TPAHCMAPEHTHOCTI MPOLeCiB, NPOLEAYP i JOKYMEHTHOIO CYNPOBOLY NepKaB-
HOTO YMpAaBJiHHS, L0 SICKPABO HEMOHCTPYE MKepesbHUH (OHI i OOCBiA €BpO-
NefcbKOro nepxaBoTBopeHHs [16].

[TpoBonsiun opuauunuid ananiz Koncruryuii CIHA 1787 poky, bB. I. Cra-
Xypa KOHCTaTy€ BiCYTHICTb y Hill MepeJiKy NpaB JIIOAUHHU, OCKIJIbKH BBaXKaJo-
csl, 110 NPUPOAHI NpaBa, fKi HaJsexaTb JIOAWHI, He NOTPeOYITh MOA/bLIOTO
3akpinsieHHs. [To3uTuBHa Qikcauis ofHUX Npas, Ha AYMKY 0aTbKiB-3aCHOBHUKIB
CHIA, morsa mpu3BeCTH A0 YTHUCKY {HIIMX MpaB JIOIUHU, SIKi HE OTPUMaH
MO3UTUBHOTO KOHCTUTYLHHOTO BU3HAHHSA — 0Oe3MocepeqHill BIJIUB aHTiHCbKOT
NpaBOBOI TPaAMLil HA iCHYBaHHS [AEMO3WTHBHOTO «pe3epByapy MPUPOIHOI CBO-
6oau», 10 He Moxe OyTH BHUEPNHHUH MO3UTHBHOI (biKcalielo OKpeMHX NpaB
arogunu [17, c. 41].

Y cyuacHii HauioHaJbHIN OPUIWYHIA Hayui imel, MoB’s3aHi 3 mpaBamMu
JIIOAWHH, MPUPOAHUM NPABOM i NMPUPOAHHMU NpPaBaMH, OTPUMAaJHd HOBHUH MOLI-
TOBX IJIsl PO3BUTKY B Iepiof MpOroJollieHHs He3aseXHOCTi. Tak Ha mouyatky
90-x pokiB npogecop O. M. KocrteHko, HamoseraMBo o6IPyHTOBYIOUYHM HeOO-
XiIHICTb BiApOM’KEHHS B YKPalHCbKOMY MPaBO3HABCTBi KOHIEMIil MPUPOAHOTO
npaBsa, YiTKO HacJ/igye 6a30Bi iCTOPUKO-IialeKTHYHI MiIX0AH, BU3HAUAIOYH, LIO
KOXKEH HOBHH THM npaBa (paGoBiacHuIbKe, (eonanbhe, OypKyasHe) BUHUKAB
Ha OCHOBI KOHLeILil NPUPOAHOTro Npasa /15 nofoJaHHs csasoJi. Ha Horo nepe-
KOHaHHS, MPUPOAA, 1I 3aKOHW — APTYMEHTH Ha KOPHUCTb OyIb-KOI pedopMmu,
CIpsIMOBAHOI Ha MOIIYK MPOTH/IIl CBaBOJI JIOAEH [18, c. 77].

T. 1O0. [amo nopeuyHo ykasye, 110 NMPUPOJAHO-NPABOBA KOHLEMNLis CTaBUTh
npaBa JIOAWHU Haj AepKaBoo, 3anobiralouu iX A0BibHOMY oOMexeHHW0. [ep-
’KaBa He MOXKe He BH3HABATH IPaB JIIOAMHHU Ha XKUTTH, TiIHICTb, HELOTOPKaH-
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HicTb Tommo. BogHouac, nepkaBa, CUpanyunCch Ha 3aKOH, 3000B’si3aHa BUKOHY-
BaTH (YHKLIO 1X 3aXUCTy i 3a6e3neueHHs. OTxe, IOpUAMUHE 3aKpPillJIeHHS T1paB
JIIONMHY, BOUpawuu B cebe NMPUPOAHO-NPABOBI Hauasa, L0 MICTATbHCH B HUX,
MOM SIKIITY€ MPOTUCTOSTHHS MPHUPOAHO-MPABOBUX Ta MO3UTHBICTCHKUX TiAXOAIB
[19, c. 114].

Ha nymky A. B. Ilarnaiuyk, 3Hauylorw OCHOBOIO BCiX YsIBJIeHb TPO TPH-
poxHe mpaBo (HOro imeer) e NMPUHUMI MPOTHCTAB/JIEHHS MPHUPOAHOTO MpaBa
MO3UTUBHOMY, SIKMH BKJIOYA€ IXHIO LiHHICHY OLiHKY i NPiOPUTET MEepLIOro Haf
JIPYTHM; OCHOBHUMM LiHHICHUMHU CKJaIOBUMHU IIPUPOJHOro NpaBa MOXKHA BU3Ha-
YUTH CIIPABEIJIUBICTh, PiBHICTh, CBOOOAY, TIAHICT 0COOUCTOCTI, MpaBa JIOIUHH,
npaBoBe oOMexxeHHs Baagu» [10, c. 5].

O. M. Kocrenko 06cToi0€e HeOOXiAHICTb BiAPOHKEHHS IPUPOAHO-TIPABOBOI
KOHIIeTL{l B Cy4aCHMX YMOBaX Ha OCHOBi imei «coliajJbHOTO HATypasi3My».
BinnosinHo 1o Hel, BiH p0o3BUBa€ AOKTPUHY «COLiaJbHO-HATYPaNdiCTUUHOI OPHU-
CIpyJeHLil», 3TiIHO 3 KO0 BU3Ha4ae NPUPOJAHE NPABO SK «3aKOHH COLiaJbHOL
MPUPOAH, KOTPi MAIOTh BiIKPUBATHUCS JMIOAbMHU i BTIMIOBATHUCH y (POPMY 3aKOHO-
naBcTBa» [20, c. 5].

3a tBepmkenuam C. B. llleBuyxk, ¢isocodis nprupoaHUxX npaB 06CTOIOE MeBHI
oOMeXKeHHS iepKaBHO! HislIbHOCTI, SKUMH € MPUPOAHI MpaBa JoAuHU. [3 i€l
NepCcrneKTUBMA BOHHU 1€ TaKOXK MaloTh HAa3BY MOpa/bHUX NpaB (PyHAaMeHTaJlb-
HOTO 3Ha4YeHHs!, TOOTO Ha/MeXaTb KOXKHiH 0cobi y il MpaBOBiMHOCHHAX i3 mepxka-
BOI0; MAIOTh YHiBepCa/JbHUU XapaKTep: MPUPOMAHI NpaBa HajeXaTb yCiM JIIOAIM
He3aJleXkKHO Bijl 1epXKaBHUX KOPIOHIB Ta colianbHoro crarycy [21].

B. 3. HopHonuceka ykasye, 10 TifbKA NMPUPOAHO-NPABOBA KOHLEMLisl, fKa
IiCHO € TpaBoOBa, MOXE€ BUCTYNATH Ti€l0 OCHOBOIO, Ha SKiH i Kpi3b Mpus-
MY SIKOI MOXKe LiJicHO ()OpMYyBaTHUCSl, iHTEeHCUBHO PO3BHMBATUCH Ta e(eKTHUBHO
HisITH cydacHa NOKTPHHA TpaB JIOIUHHU. Y MJOMIMHI LOTO 0COBJUBOTO CBIiTO-
MLy {HOUBIA OCMMCJIIOE€TBCS JIOTIUHO «BMOTHBOBaHUM» y OynoBy DBcecsity,
B apxXiTeKTOHiKy npupoau. JlloguHa — BUHATKOBUH (DeHOMEH, U OCKIJIbKH BOHA
€ YaCTHHOK MPHPOIH, i1 HeoOXiTHO KepyBaTH MPUPOAHHUMH 3akoHaMHu. [Opu-
OUYHUH CBiTOIVISL yCiX iCTOPHKO-KY/IbTYPHHX €IOX HaJaB KOHLENTaM NPHPOJ-
HO-TIPaBOBOI KOHLeEML|l, 11 TBEDIUKEHHSAM € CTaTyc «apriori» icHy04MX yHiBep-
ca/IbHUX Ta abCOMIOTHUX LIHHOCTEH, KON METOI 3aKOHOJABLS BUCTYTIAE JIUILIE
yGesneynTH X HauGinbI BHpasHe TaymadenHs [22, c. 107].

Y NJIOMWKHI PUPOLHO-TIPABOBOIO CBiTOCIIPUUHSITTS BBAXKAETHCS, 3ayBaXKYE
M. T'. Bparaciok, 1110 OCKiJIbKW {HIUBI/l € YaCTHHOIO TIPUPOAH, Y AKiH yce XKHUBe
Mae npaBo OyTH, TO, BiAMOBiAHO, JMIOAWHA, SK i BCe iHIe KUBe, MAa€ MPUPOMIHI
npaBa — OyTH, BOJIOLITH, KOPUCTYBATHUCS, BTiMOBaTH, yOepiratu cebe, BigcTo-
I0OBaTH CBOI MpaBa Tollo. Amxe 6e3 MOBHOLIHHOI peaJisalii UMX MpaB 0coba,
SIK iCTMHHA »XKMBa iCTOTa, a KpiM iHIIOrO, K ()eHOMeHaJbHE TBODiHHS, He BiA-
oynetnesa [23, ¢. 38].

O. Kpyk nigmiuae, 1o Ha TJi NPUPOAHO-TIPABOBOI MapajurMu ocoba BiiKpH-
BA€ThCS K HEBiI €MHA YacTHHA IPUPOIHOTO OYTTS, e PABO CTA€ HEBiNMIIbHHU-
MY Bif {HAMBiZa, BOHO TAPMOHIHHO €HAETHCS i3 AYXOBHOIO C(eporo JIOACHKOTO
JKUTTS, i3 LIHHOCTSIMA BHIIOI MaTepil, a BiATak mpaBa JIOJUHU MOCTAOThb 3i
camoro 1 ectBa. Taku# MiIXin CMOHYKAe MOCAIAHUKIB 0 OCMHCJEHHS JIOAWHU
B YCill IOBHOTI 11 JitoAChbKOTO O6yTTs. BinTak Hauasa mpaBa MiCTATbCS He TiJbKH
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B JlepKaBi, aje, mepenycim, B AGCOJIOT], MPHPOAi, KOCMOCI Ta, L0 BHHSATKOBO
3HAWIHBO, Yy JIOAMHI, 11 po3yMi, AyXoBHOMY €cTBi. BupaxanbHo-cMHC/I0BUMH
BJIACTUBOCTSIMU IpaBa, BOayae AOCJiNHUK, € iCTUHA, cBOOOJA, 3arajbHe GJaro,
CIpaBeJJIUBICTb, PIBHICTb; y rapMOHIMHIM €IHOCTI nepeOyBalTb MOpaJb, peJi-
ris Ta NpaBo; NMPUPOJHI NMpaBa JIOIUHU — Le HeBiMUyKyBaHi NpaBa, U0 € PyH-
JlaMEeHTOM JIIOJICbKOTO iCHYBaHHSI; TO3UTHBHE (IeprKaBHe) MPaBo € pe3yabTaToM
PO3BUTKY TMPUPOAHHUX Tpas Touio [24, c. 22].

Mnsax mo po3ymiHHS mpupogHoro npasa, po3mipkoBye K. IO. Kpacoscbkui,
NoJiira€ yepe3 OCMHUCJIEHHS ME€BHOT0 00’€KTHBHO iCHYIOUOTrO MPOTHCTABJEHHS
npaBa i 3aKOHY §IK BaXK/JIMBO! TEOPETHYHO! Ta MPAKTUYHOI NPOOJEeMH, 10 MaE
Ge3rnocepeqHe BifHOLIEHHS A0 TJAyMaueHHs MPUPOJHOro MpaBa, a BiAMOBiIHO,
i 1o posyminus npupoanux npas [25, c. 35].

BucHoBku. TakuMmM YMHOM, TiACYMOBYIOUM 3arajbHOTEOPETHYHi acrlek-
TH KOHLENTY NMPUPOJHHUX MPaB JIOAMHH B KOHTEKCTi MPHPOAHOrO MpaBa Kpisb
NMPU3My TBOPYOro AOPOOKY OKPeMHX BITUMSHSHHX MOCTATeH Ta JOCIAHHMKIB
}OpI/I,U,I/Il{HOI HayKOBOI YMKH, CJifl HAroJOCUTH Ha X yHiKaJbHOCTI, 110 00yMOB-
JieHi 0C06J/IMBOIO POJIII0 — MPOAUKTOBAHUX CaMOIO MPUPOIOI0 JMIOAUHHU, a 3BiICH
i X 3HauuUMicTIO, SIKy BOHH CKJaJalOTh Ta BifirpaloTb Yy CTaHOBJEHHi, (op-
MYBaHHI ¥ PO3BUTKY JIIOAWHHU — ocobuctocti. [IpupogHo-npaBoBi KoHuemii
XapaKTepU3YIOTh 3arajoM MpaBa JIOAUHH K BUSB LIHHOCTEH JIIOICHKOTO OYTTS
Ta MposiB 06’€KTUBHUX TOTPeO, HEMOMiNbHO TMOB’si3aHUX i3 ii iCHyBaHHSAM Ta
PO3BUTKOM, Jle CIpPaBeMJUBICTh COLjaJbHUX 3aKOHIB i MyOJiYHUX iHCTUTYLIH
3a/1eXHUThb Bill 1X BiAMOBiZHOCTI MeBHUM yHiBepca/JbHHUM 3aKOHAM MPUPOIH.
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B AHoTauis

Maenoscokuii I. M. KoHuent npupogHux npas JIOAWHA B KOHTEKCTi IPHPOTHOro IpaBa
B HalliOHAJAbHIN HayKoBii gymui. — CrarTs.

CraTTs NMpUCBSiU€Ha BUCBITJIEHHIO TEOPETHKO-(PIIOCOPCHKUX ACNEKTIB KOHLUENTY NMPHUPOIHUX
IpaB JIOAMHM B KOHTEKCTI IPHPOJHOrO NpaBa B HaliOHaNbHIM HayKoBill mymui. AKIEHTOBaHO
yBary Ha TOMY, L10 NPUPOJHI NMpaBa HaJjexaTb JIOJWHI Bil Il HApOAXKEeHHS BXKe TOMY, IO BOHA
€ caMe JIIOJMHOIO, Ta BUIJIMBAIOTh i3 MPUPOAM JIOAUHH U MOB’3aHi 3 Helo, TOOTO € POLOHAYAJb-
HUMH U 0COOMCTHUMH NpaBaMH. YKa3aHO Ha MaKCHMaJsbHO IIMPOKe, YHiBepca/bHe 3HaYeHHs HOPM
NIPUPOJHOTO MpaBa, Ki agpecoBaHi 10 Bcix 6e3 BUHATKY MPaBO3JaTHUX Cy6 e€KTiB i 3aK/IMKaIOTh
JOTPUMYBATHCS 3aKpilJIeHHX y HUX MPUIHKCIB, TOMY 1O OCTAHHI BilAlOBifalOTh BUMOraM BHILOI,
abcomoTHOI crpaBemuBocti. HarosomeHo, 1mo npuposHe MpaBO € MEBHUMH MOXJHBOCTSIMH
YUaCHUKIB CYCIIJIBHOTO KHUTTS, $IKi € HeoOXiIHUMH I/ 3aTOBOJIEHHS IXHiX OGiosorigdno # co-
LjaJbHO OOGIPYHTOBAHMX, 32 MEBHUX ICTOPUYHHUX YMOB, MOTped H 06’'€KTUBHO BH3HAUAKOTBHCS
NOCSTHYTUM piBHEM DPO3BUTKY CYCHiJIbCTBAa | MalTh OyTH 3abe3neueHi KOXKHOMY. 3ayBaKeHO
Ha He3MiHHOCTi B yaci MpHUPOAHOro Npasa, TOAI fK MO3UTHBHE MPABO MOXKEe MaTH MiHJMBHUH Ta
HeINoCTiHHME XapaKTep, 3a/1eXKHO BiJl Pi3HOMaHITHUX (GakTopiB (MOJMiTHUHHX, €KOHOMIUHMX, KYJIb-
TypHHUX TOWO). [IpuponHe NpaBo € CyKYMHICTIO OCHOBHUX 3aKOHOMiDPHOCTEH, MOJIOXKEHb Ta 3acaf,
sIKi BU3HAUal0Th NOBEiHKY JIIofeH y coliyMi He3aneXHO Bil MO3UTUBHOTrO NpaBa. KonecrarosaHo,
o (isocodisi NpUPOIHUX MpaB 06CTOIE MeBHI 0OMeXKeHHS IepKABHOI Ai/IbHOCTI, IKUMH € TIPH-
ponHi mpasa JoauHH. [IpuponHo-npaBoBa KOHLEILs CTaBUTb NpaBa JIOAWHM Hal NEP>KaBolo,
3ano6iralouu ix A0BibHOMY OOMerKeHHIO, fe KOHLeMNLis NpaB JIOAWHH i B NPAKTHLi CbOrOJeHHS
3aJIMIIAETbCA ifleanoM, N0 SKOTo ITparHe Jiloya CHCTeMa [EP>KAaBHOTO YIpPaBJ/iHHSA, He3asekHa
Big ocobsuBocTed reorpadii, oMty # KyabTypu. CTBepIKeHO, O TIJIbKU IPUPOLHO-IIPABOBA
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KOHLIeMLisl, KOTpa NIHCHO € TMpaBOBa, MOXKe BUCTYMAaTH Ti€l0 OCHOBOWO, HAa SIKiH i Kpi3b mpuamy
SIKOI MOXKe Li/iCHO (popMyBaTHCS, IHTEHCHBHO PO3BMBATHUCH Ta e(eKTHBHO AiITH CydyacHa LOK-
TpUHa NpaB JoAuHU. [lincyMoBaHO, 10 LWIISX A0 PO3YyMiHHS NPUPOLHOTO IpaBa MOJSIrae yepes
OCMHCJ/IEHHS] TNIEBHOr0 O0’€KTHBHO iCHYIOYOTO TMpPOTHUCTABJIEHHS NpaBa U 3aKOHY SIK BaKJIMBOI
TEOPEeTUYHO! | MpakTH4YHOI Mpo6JeMH, 1[0 Mae Oe3nocepenHe BiTHOLIEHHS OO0 TJAyMaueHHs MpH-
POIHOTO Mpasa, a BiANOBIAHO, i 10 PO3yMiHHS MPUPOAHUX MPAB.

Karouosi caosa: KOHLENT, KOHLEMLiS NpaB JMIOAWHY, NPUPOAHI MpaBa JOIWHH, NPHUPOIHE
1paBo, MO3UTHBHE NPaBo.

Summary

Mahnovuskyi 1. Y. The concept of natural human rights in the context of natural law
in national scientific thought. — Article.

The article highlights the theoretical-philosophical aspects of the concept of natural human
rights in the context of natural law in the national scientific opinion. Attention is focused on
the fact that natural rights belong to a person from his birth, because he is a human being
and so this rights derives from the nature of a human and is connected with human, so they
are ancestral and personal rights. The widest, universal meaning of the norms of natural
law is indicated, which are addressed to all legally capable subjects and call to adhere to
the prescriptions fixed in them, because this norms matches the requirements of highest
absolute justice. It is emphasized that natural law is certain opportunities of the participants of
social life, which are necessary to satisfy their biologically and socially justified, under certain
historical conditions, needs and are objectively determined by the achieved level of development
of society and must be provided to everyone. It is noted that natural law is immutable over
time, while positive law can be variable and unstable, depending on various factors (political,
economic, cultural, etc.). Natural law is a set of basic laws, provisions and principles that
determine the behavior of human in society regardless from positive law. It is stated that the
philosophy of natural rights advocates certain limitations of state activity, which are natural
human rights. The natural law concept places human rights above the state, preventing their
arbitrary limitation, where the concept of human rights and in today’s practice remains an ideal
to which the current state administration system strives, independent from the peculiarities
of geography, politics and culture. It is claimed that only the natural law concept, which is
really legal, can act as the basis on which and through the prism of which the modern doctrine
of human rights can be integrally formed, intensively developed and effectively work.It is
concluded that the way to the understand the natural law is through the understanding of a
certain objectively existing opposition between law and statute as an important theoretical
and practical problem that is directly related to the interpretation of natural law and to the
understanding of natural rights.

Key words: concept, concept of human rights, natural human rights, natural law, positive
law.



57

UDC 342.32
DOI https://doi.org/10.32782/npnuola.v31.2022.7

N. V. Mishyna

UKRAINIAN LEGISLATION ON ASSOCIATIONS:
CONSTITUTIONAL AXIOLOGY AND THE EUROPEAN COURT OF
HUMAN RIGHTS’ CASE KORETSKYY AND OTHERS V. UKRAINE

Problem statement and its connection with important scientific or
practical tasks. The importance of associations in the modern societies and
states is enormous. They unite people and legal persons into the territory-
based or the interest-based groups. They constantly develop and exist in
different organizational forms. They represent the views and needs of the
different groups of people — majorities, minorities, created on the different
basics — economic, political, religious, sexual etc. They participate in the state
building and in the building of civil society. They take part in elections to
create democratically functioning state and municipal authorities. They create
the ‘legal-free’ space between the society and the state, which is known as
the ‘civil society’.

The associations come in different forms — churches, charities, trade-
unions, sport club, political parties and so on. In the democracies they are
created by the initiative of people or non-public legal persons (without influ-
ence of state and municipal bodies and officials), function without such an
influence and have voluntary membership — or no membership at all. That is
why the regulation of associations is one of the most important problems in
every country — based on the national history and traditions, the most effect-
ive approach should be developed.

Analysis of recent research and publications, which initiated the
solution of this problem and on which the author relies, highlight-
ing previously unresolved parts of the overall problem to which the
article is devoted. Associations, different aspects of their functioning and
studying, are the subject of the research of politicians, sociologists, econo-
mists and surely lawyers. The associations are regulated by the administrative
law (registration, control of their activity, penalties for the felonies), civil law
(property of the associations, other resources of the associations), tax law
(taxation of the associations, taxation of the people and companies that do
the donations), and criminal law (penalties for the crimes). But the basics
of this regulation are created by the norms of the constitutional law. In this
article the author uses mostly Constitution of Ukraine 1996, laws of Ukraine
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at the researched topic, as well as the case law — the case of Koretskyy and
others v. Ukraine (Application no. 40269 /02). Some of the theoretical provi-
sions are grounded on the works of the legal scientists, that research the right
to associate (see [1 - 5]).

The aim of the article is to show the perspectives of the improvement the
Law of Ukraine ‘On Civic Associations’ (2012).

This Law of Ukraine was passed during the period of the country’s develop-
ment, when European integration wasn’t a priority, so now it is urgent to
change it in accordance with the main values of the European constitution-
alism.

Constitutionalism is the main concept of the branch of constitutional law.
Constitutionalism is a political-legal theory that develops for centuries — since
the Magna Charta was introduced in 1215. Thus, constitutionalism changes
constantly, according to the main values of the state and society.

There are many definitions of the constitutionalism. Constitutionalism is
both the political and the legal doctrine. The legal understanding of the consti-
tutionalism states that it is the special regime of the functioning of the state
authorities. This regime is based on the certain principles. Most of them are
in the Ukrainian Constitution since 1996, but aren’t reflected in the current
legislation, including the NGO'’s legislation.

The principles of constitutionalism show the main values of the constitu-
tionalism. Because of that, the researchers consider these principles as the
opened list of the modern state characteristics. The principles can be changed
and modified in order to serve the main goal of the state. Modern Ukrainian
state (and thus the modern Ukrainian constitutionalism) sees the human
being, his or her life and health, honour and dignity, inviolability and security
as its main value. Thus, associations are extremely important to achieve this
goal — creation of the social state in Ukraine (Article 3 of the Constitution of
Ukraine).

The principles of the modern Ukrainian constitutionalism could be found
in the text of the Constitution, mostly in Chapter 1. The list includes the
principle of separation of powers, the principle of the checks and balances, the
principles of guaranteeing of the local self-government, the principle of the
rule of law and many others.

There are some principles of constitutionalism relating to the associations.
Principle of sovereignty of the people includes the possibility and the real
ability of the people to take part in the state and local government. One of
the forms of taking part in the state and local government is through the
elections. In Ukraine the political parties can suggest the lists of their candi-
dates to the Verkhovna Rada, Verkhovna Rada of the Autonomic Republic of
Crimea and the local councils, and recommend their candidates to be elected
the President of Ukraine, or the head of some local council. Other types of
associations have the possibility to nominate the candidates to be elected the
President of Ukraine, or the head of some local council. But they can contrib-
ute the election process by observing, agitating and other activities. This is
only one example of how the associations take part in the implementation of
the principle of sovereignty of the people in Ukraine.
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Principle of support of civil society is connected with the association’s
activity. In fact, associations mostly form the civil society. The rights and
possibilities, the legal status of the associations in the country show the
situation with the state support of the civil society. In order to encourage
the development of the civil society, the country usually revises the laws on
associations.

Principle of the rule of law has a great impact on the associations and
is protected by them tremendously. One of the main activities of the asso-
ciations is lobbying and advocacy activity. Due to the organized groups of
people (associations) the attention of the state authorities is attracted to the
current problems.

Principle of the social state is connected with the high social standards.
Trade unions and other types of the associations contribute a lot, when it
comes about the solving the problem with the low level of the social guaran-
tees of the human rights. Another aspect of the principle of the social state is
the corporate social responsibility — a new theory within law and economics.
According to this theory, each association should function in the way which
is the friendliest to the society, state, ecology and so on. The concept of the
corporate social responsibility is a new trend within the constitutionalism.
The importance of the corporate social responsibility is enormous, that is
why probably soon the list of the principles of the Ukrainian constitutionalism
will include one more principle — the principle of state support of corporate
social responsibility.

Principle of priority of human rights compared to the state’s rights
supposes the priority of all of the human rights, including collective (freedom
of associations) to the state’s rights. This principle is implemented mostly in
constitutional, civil and criminal national legislation.

Human rights in a democratic state are the highest value, the centre of
the doctrinal understanding of the constitutionalism. Human rights are the
centre of the subject of the branch of constitutional law — as this branch
regulates three main groups of the social relationships. The first group is the
legal status of the personality (the main part of it are the human rights). Two
other groups — the form of the state and the basics of the society — state
interaction — are closely connected with the human rights. The form of the
democratic state is usually designed in a way that encourages the human
rights’ protection. The interaction of the society and the state is only effective
when the human rights are not only proclaimed, but also real.

The interaction of the society and the state is possible mostly due to the
freedom of associations and freedom of expression (freedom of speech). These
two Ireedoms are among the oldest in the list of human rights. The freedom of
associations and freedom of expression have universal status and are included
in the various international standards of human rights, including the Universal
Declaration of Human Rights 1948.

Freedom of expression is a wider version of freedom of speech. The free-
dom of speech is used to define the freedom of verbal speech, while the free-
dom of expression includes not only the verbal speech, but also popularization
and imparting of the information in all of the possible ways.
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Freedom of associations is the human right of the first generation. It helps
to express, promote, pursue and defend collectively the common interests of
the group of people, as well as to form groups.

Constitution of Ukraine guarantees the freedom of associations in Chap-
ter II, Articles 36-37. According to Article 36, citizens of Ukraine have the
right to freedom of association in political parties and public organisations
for the exercise and protection of their rights and freedoms and for the satis-
faction of their political, economic, social, cultural and other interests, with
the exception of restrictions established by law in the interests of national
security and public order, the protection of the health of the population or the
protection of rights and freedoms of other persons.

As one can see, the text of Article 36 is created according to the inter-
national standards.

European integration efforts of Ukraine should emphasize the influence
of the European Court of Human Rights’ decisions. Ukraine recognises the
importance of the decisions of the European Court of Human Rights (ECHR)
and always follows them. According to the international duties of Ukraine,
these decisions are obligatory for our country. On January, 1, 2011 there were
more than 35 decisions of the ECHR concerning the freedom of associations.
One of the decisions was on the case of Koretskyy and others v. Ukraine
(Application no. 40269 /02).

Mr. Koretskyy and other applicants live in Kyiv, and on 7 June 2000
the applicants and two other persons founded an association named “Civic
Committee for the Preservation of Wild (Indigenous) Natural Areas in Berez-
nyaky”, the “Civic Committee”). Mr Koretskyy was elected as the Civic
Committee’s head. On 27 July 2000 the applicants filed an application for the
State registration of the Civic Committee together with a copy of its Articles
of Association with the Kyiv City Department of Justice. The Civic Committee
is a non-governmental (NGO), non-profit organisation.

On an unspecified date the application and Articles of association were
returned to the applicants and they were advised to make changes to the
text, which were noted down by the City Department in the same documents.
In particular, several sentences and paragraphs were crossed out, includ-
ing paragraphs 3.1, 5.1 (d), and 6.4. Some other parts of the Articles were
rephrased or amended, like, for instance, the word “lobbying” in paragraph 4.2
(eg) was replaced by “submission of propositions” and the phrase “to carry out
non-governmental ecological expert examinations” in paragraph 5.1 (i) was
reformulated to the effect that the Civic Committee could carry out ecological
expert examination on a “voluntary basis”.

According to the applicants, on 6 September 2000 they submitted the
redrafted version of the Articles of association, in which the Department’s
amendments were partially accepted. The Government denied this.

By the letter of 18 September 2000, the City Department informed the
applicants of its refusal to register the Civic Committee on the ground that
its Articles had not been drafted in accordance with the domestic law. In par-
ticular, the Civic Committee’s status was not indicated; the provision that the
Civic Committee could have representative offices in other cities and towns of
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Ukraine did not correspond to the provision that its activities were to be car-
ried out on the territory of Kyiv; the Articles listed two aims of the organisa-
tion instead of one aim and tasks; the Executive Board of the Civic Committee
was entrusted with economic functions while section 24 of the Associations
of Citizens Act envisaged that the economic activities of an association could
only be carried through separate legal entities which it could establish for
that specific purpose; and the provisions that the Civic Committee could carry
out publishing activities on its own and involve volunteers in its activities as
members were contrary to the same law. Finally, the applicants had not taken
into account all the corrections made to the text of the Articles of association
and they had submitted a copy of the document showing that they had paid
registration fees, while the original was required.

The applicants continued to negotiate with the registered body, but also
to carry out certain activities of the Civic Committee, in particular, publishing
Articles on its behalf in various newspapers.

On 30 November 2000 the applicants lodged a complaint with the Pecher-
skyy District Court of Kyiv, seeking the annulment of the City Department’s
decision not to register the Civic Committee. They alleged a violation of
their right to form an association and the right to freely choose its aims
and areas of activities. They also argued that the reasons for the refusal
to register their association had been based on an incorrect interpretation
and application of the relevant law by the City Department. Furthermore,
according to them, the City Department had failed to take into account the
amended version of the Articles of Association, which they annexed to their
complaint to the court.

Within the period of 2 years the applicants used all the legal possibilities to
solve their case in the Ukrainian courts. Finally, on 14 March 2002 a panel of
three judges of the Supreme Court rejected the applicants’ request for leave
to appeal in cassation, finding no grounds for examination of the case by the
Civil Cases Chamber of the Supreme Court.

On 7 July 2002 the applicants decided to liquidate the Civic Committee
and discontinued its activities.

Using the European Convention on Human Rights, the Ukrainian Constitu-
tion, the Laws and bylaws of Ukraine, the European Court of Human Rights
came to such overall conclusions:

- that there has been a violation of Article 11 of the Convention.

- that each applicant should be awarded EUR 1,500 in respect of non-pecu-
niary damage (Mr. S. Koretskyy claimed EUR 6,000) and the other applicants
claimed EUR 3,000 each in respect of pecuniary and non-pecuniary damage.
They stated that, given his managerial responsibilities in respect of the Civic
Committee and his professional experience in the field of ecology of more than
thirty years, Mr. S. Koretskyy’s moral suffering because of the violation of his
rights under Article 11 of the Convention had been greater than that of the
other applicants. The applicants did not specify the nature of the pecuniary
damage they had allegedly suffered) ;

- that the applicants should be awarded the requested sum of EUR 1,600
for costs and expenses in the proceedings before the Court.
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Conclusion. As for the Ukrainian legislation on the NGOs, the Court did
not find it necessary in the circumstances to determine whether the fact that the
authorities made changes and amendments to the text of the Articles of associ-
ation, thereby indicating the provisions which they thought were not in compli-
ance with the law and proposing the wording which, according to them, would
satisfy the existing legal requirements, raises a separate issue under Article 11
of the Convention. Ukraine has a new law ‘On Civic Associations’ now, but
some of the facts, stated by the ECHR, aren’t included into it. There is one more
trend how the legislation on NGOs might be modernized in the nearest future.

The article shows the perspectives of the improvement the Law of Ukraine
‘On Civic Associations’ (2012). Nowadays there is a necessity to do this,
regarding the European integration perspectives of the government and wish-
es of the biggest part of the Ukrainian population. The first direction of
the improvement is to change certain articles of this Law in accordance with
the principles of the European constitutionalism (they already are in the
Ukrainian Constitution). The second direction covers the usage of the preced-
ents of the European Court of Human Rights.
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Summary

Mishyna N. V. Ukrainian legislation on associations: constitutional axiology and
the European court of human rights’ case Koretskyy and others v. Ukraine. — Article.

The importance of associations in the modern societies and states is enormous. They unite
people and legal persons into the territory-based or the interest-based groups. They constantly
develop and exist in different organizational forms. They represent the views and needs of the
different groups of people — majorities, minorities, created on the different basics — economic,
political, religious, sexual etc. They participate in the state building and in the building of civil
society. They take part in elections to create democratically functioning state and municipal
authorities. They create the ‘legal-free’ space between the society and the state, which is
known as the ‘civil society’.

The article shows the perspectives of the improvement the Law of Ukraine ‘On Civic
Associations’ (2012). Nowadays there is a necessity to do this, regarding the European
integration perspectives of the government and wishes of the biggest part of the Ukrainian
population. The first direction of the improvement is to change certain articles of this Law
in accordance with the principles of the European constitutionalism (they already are in the
Ukrainian Constitution). The second direction covers the usage of the precedents of the
European Court of Human Rights.

Analyzing provisions of the Constitution of Ukraine 1996, principles of the modern
Ukrainian constitutionalism and the judgement on case of Koretskyy and others v. Ukraine
(Application no. 40269 /02), author formulates technical proposals based on it. For example, as
for the Ukrainian legislation on the NGOs, the European Court of Human Rights did not find



Mishyna N. V. Ukrainian legislation on associations: constitutional axiology... 63

necessary in the circumstances of the case to determine whether the fact that the authorities
made changes and amendments to the text of the Articles of association, thereby indicating the
provisions which they thought were not in compliance with the law and proposing the wording
which, according to them, would satisfy the existing legal requirements, raises a separate issue
under Article 11 of the Convention. Ukraine has a new law ‘On Civic Associations’ now, but
some of the facts, stated by the ECHR, aren’t included into it. There is one more trend how
the legislation on NGOs might be modernized in the nearest future.

Key words: civil society, associations, constitutionalism, axiology, principles of the
constitutionalism, European Court of Human Rights.

AHoTauis

Miwuna H. B. 3akoHOomaBCcTBO YKpaiHM mpo 00'¢qHAHHA: KOHCTHTYLiHHA aKCioJoTis
Ta cnpaBa €BponeicbKoro cyay 3 npas aoguHu «Kopeubkuit Ta iHmi npotu YkpaiHu». —
Crarrs.

3HaueHHsl acoujaliil y Cy4acHHMX CYCHINbCTBax i Hep:KaBax Besudye3He. BoHU 06'e€IHYIOTh
JIIOZleH | IOpPUAMYHHUX 0Ci6 Y IpyNH 3a TePUTOpPi€lo NPOXKUBaHHA a0 rpynu 3a iHTepecamu. Bonu
MOCTIHHO PO3BHBAIOTbCS Ta iCHYIOTh Yy PI3HUX opraHisauifiHux (opmax. BoHH pempeseHTYIOTh
NOTJIIAN Ta NOTPeOH Pi3HUX I'PyN Jioaeld — OibIIOCT], MEHIINH, CTBOPEHUX HA Pi3HUX 3acagax —
€KOHOMIUHHX, TIOJNITHYHUX, PeJiriiHuX, ceKCcyaslbHHX Tollo. BoHM 6epyThb y4acTb y po36ymoBi
JepKaBy Ta po30YLOBi IPOMaAsIHCBKOTO CycHinbcTBa. BoHU 6epyTh ydacTs y BUGOpax AJst CTBO-
PeHHS eMOKPaTHYHO (DYHKLiOHYHOYOi AepKaBHOI Ta MyHilMNasbHOI BJiand. BoHu cTBOpIOIOTH
«BIJIBHUH BiJ MpaB» MPOCTIp MiK CYCHiNBCTBOM i AepKaBOlo, BiIOMHH fIK «TPOMaJsiHCbKE Cyc-
i/IbCTBOY.

Y crarTi MoKa3aHO TepCleKTHBU BIOCKOHAJeHHsT 3akoHy YKpaiHu «[Ipo o6’emHaHHS Tpo-
mansa» (2012). Coorogni € HeoGXimHiCTb e 3pOGMTH, 3BaXKAlOYW HA E€BPOiHTEerpauiiHi mep-
CTIEKTHUBH ypsily Ta OaxkaHH$ Oi/JbLIOl YAaCTHHM YKpalHCbKOro HaceseHHs. [lepmnii HanpsiMok
YIOCKOHaJIEHHS] — 3MIiHMTH OKpeMi CTaTTi [boro 3aKOHY BilNOBiIHO 10 MPUHLMIIB €BPONEHCHKO-
ro KOHCTHTYyLjoHanisMy (BoHH Bxke € B KoHcTuTyuii Ykpainu). Jpyruil HampsMOK CTOCYETbCS
BUKOPHCTAHHS pillleHb €BPONEHCbKOro CyAy 3 Mpas JIOAUHH.

Amnanisyroun nosoxenust Koneruryuii Ykpaiu 1996 p., mpuHLUMON CydacHOro ykpaiH-
CBKOr0 KOHCTHMTYLiOHaMi3My Ta pilleHHs y crpaBi «Kopeupku#l Ta iHmi npotu Ykpainu» (3a-
sBa Ne 40269/02), aBTop hopMyJsI0€ Ha iX OCHOBi MpakTHuHi mpomosuuii. Hanpukaan, mwono
YKpPalHCBKOTO 3aKOHOJABCTBA PO IPOMAJAChKi opraHisauii, €BponelcbKU Cya 3 NpaB JIOAHHU
He BU3HaB 32 HeOOXilHe HagaBaTH MOXKJHUBICTb JHIIe MiCLeBUM OpraHaMm MyOJ/i4HO! BJaAH BHU-
3HQUaTH, UM 3MiHM | JONOBHEHHS IO TEKCTy CTATyTy BiANOBifalOTb 3aKOHY, Ta MPOIOHYBAaTH
(hopMyIOBaHHS, SIKi, Ha IXHIO IYMKY, 330BOJIbHATHMYTb iCHYIOUi MPaBOBi BUMOTH; Lie MiAHIMae
okpeMme nuTaHHA wono crarti 11 Konsenuii. B Yxpaini 3apas aie BinHocHO HOBHE 3akoH «[Ipo
rpoMaachki 06’eIHAHHS», ajle B HbOMY He BpaxoBaHi Aeski (paKTH, miaKpec/eHi y [bOMY pillleHHi
€CI1JI. e moxke 6yTH BH3HAHO ONHOIO 3 TeHIEHLiH, OAHHM 3 HaNpsIMiB MOJepHi3alii 3aKOHO-
JlaBCTBa NP0 IPOMAAChKi opraHisauil HaHOIMKUUM HACOM.

Karouosi caosa: TPOMajsIHCbKe CYCHINBCTBO, acolialii, KOHCTHUTYLiOHaJsi3M, aKcioJoris,
NPUHLMIKN KOHCTUTYLiOHANI3MY, €BPOTIEHCHKUI CY/ 3 TpaB JIOAKHH.
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