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DECENTRALIZATION: EUROPEAN COURT OF HUMAN RIGHTS’
JUDGEMENTS IMPLEMENTATION!

Problem statement and its connection with important scientific
or practical tasks. Nowadays the principle of subsidiarity is quite popular
in Ukrainian scientific literature. In addition, it is also a wide-spread topic for
the authors of the quasi-scientific articles, which reveal the problems of the
organization of public power. This provides the basis for the potential of this
principle to be used to the maximum in Ukraine. Therefore, an important
scientific direction is to study the content of this multifaceted principle.

A lot of Ukrainian theoreticians and practitioners deal with the problems
of the decentralization, when it comes about the local level, municipal
reform. These specialists mostly research and practice the municipal law and
concentrate at the municipal government problems.

At the same time, a lot of Ukrainian theoreticians and practitioners pay
huge attention to the problems of the implementation of the judgements of
the European court of human rights (ECHR), especially lately — as in 2021 it
was 25 years since Ukraine has ratified the Convention for the Protection of
Human Rights and Fundamental Freedoms 1950.

Analysis of recent research and publications, which initiated the
solution of this problem and on which the author relies, highlighting
previously unresolved parts of the overall problem to which the
article is devoted. The principle of decentralization is a ‘hot’ topic in the
Ukrainian legal literature. As the country has the ongoing municipal reform,
more or less the principle of decentralization is the rather popular topic of the
research (see [1—4], for example, and many other works by M.O. Baimuratov,
O.V. Batanov, P.M. Lubchenko, as well as the other specialists in the
Ukrainian municipal law). So far, in the Ukrainian legal literature the
principle of decentralization wasn’t connected with the European court of
human rights’ judgements’ implementations. But this topic becomes more and
more popular in the EU legal literature, thanks to the constant researches of
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the French legal school, but her researches are not only multidisciplinary, but
also multilevel (as she pays attention both to the national legislation and the
Council of Europe’s bodies documents and activity), but also multicultural (as
she researches not only the French experience, but also the experience of the
other countries, that are members of the Council of Europe).

It is essential to enrich the Ukrainian legal science and constitutional
practice with this idea and to develop it at the national level according to the
national constitutional principles.

The aim of the article is to propose to combine the Ukrainian municipal
reform and the Ukrainian attempts of the raise the effectiveness of the
implementation of the ECHR’s judgements.

At the current stage, in the Ukrainian legal literature on constitutional and
administrative law, the principle of subsidiarity is mentioned in the municipal
context. There were even proposals to include this principle into the text
of the Constitution of Ukraine by the authors of the numerous draft laws
of Ukraine on “On Amendments to the Constitution of Ukraine (Regarding
Decentralization of Power)” — for example, draits with this name reg.
No. 4178a dated June 26, 2014, reg. no. 2598 dated December 13, 2019,
Registry No. 2598-a dated December 27, 2019 etc.

Incidentally, it hardly makes sense to include the very phrase “principle of
subsidiarity” in the text of the Constitution of Ukraine. Moreover, the principle
of subsidiarity is reproduced in the constitutional provisions indirectly, and at
the current stage it is more expedient to focus on its implementation as fully
as possible, taking into account the martial law regime.

However, there is a positive trend, according to which the phrase “principle
of subsidiarity” is gradually “appearing” in the normative thesaurus more and
more often. For example, in 2021 it happened more than once.

One of the examples can be the Decree of the President of Ukraine dated
September 7, 2021 “On the National Strategy for Promoting the Development
of Civil Society in Ukraine for 2021-2026". In this document, it was assumed
that “strategic tasks are: ... involvement of civil society institutions in the
assessment, taking into account the principle of subsidiarity of needs in
socially significant services, in particular social, publicizing information about
its results and planned expenditures”. Thus, the emphasis was placed on the
fact that this principle cannot be implemented solely by the efforts of public
authorities, it is also necessary to involve the organized public.

Another example is the mention of this principle in the text of the Decree
of the President of Ukraine dated September 27, 2021 “On the decision of
the National Security and Defense Council of Ukraine dated August 20, 2021
“On the introduction of a national system of stability””. This principle was
mentioned twice:

— “The introduction of a multi-level comprehensive national resilience
system based on the national interests of Ukraine and taking into account
international experience will contribute to the formation of the necessary
capacities at the state, regional and local levels for the prevention and proper
response of the state and society to a wide range of threats and rapid recovery
after crisis situations”;



96 Haykogi npaui HY OIOA

— “The national system of stability should be based on such principles
as: ... subsidiarity — involving the separation of powers and distribution of
the responsibilities, in which key decisions regarding response to threats and
crisis situations are made at the lowest possible level with coordination at the
highest appropriate level”.

The trend continued in 2022. Thus, when amending the Law of Ukraine
“On the Basics of State Regional Policy” in Article 3 “Principles of State
Regional Policy” it was clarified that state regional policy is implemented on
the basis of a number of principles, including the principle of “subsidiarity -
the exercise of powers on the lowest level of management at which it is most
effective”.

In addition, the principle of subsidiarity is mentioned in Ukrainian legal
literature on international law, more precisely, on European law (not as often
as in the municipal legal context, but still with some frequency). It is already
mentioned in a slightly different sense.

Thus, as of today, a rather paradoxical situation has arisen, when in Ukraine
there are allegedly two essentially different principles, but they are called the
same.

To summarize, the difference in the meaning of these principles is as
follows.

In the literature on international law, it is traditionally noted that this is
one of the principles of European constitutionalism, which is used in relation,
firstly, to the interaction between the bodies of the European Union and the
state authorities of the member states of the European Union and, secondly,
to the interaction between the state authorities and local self-government
bodies. In the international law of Ukraine, the concept of “principle of
subsidiarity” is used in the first sense in the context of European integration
(see, for example, the Protocol on the Application of the Principles of
Subsidiarity and Proportionality of October 2, 1997 to the Treaty on the
Establishment of the European Community), and in constitutional law — in
second meaning, i.e. in the context of decentralization of state power and
municipal reform.

[t is worth adding that the authors ignore the fact that the documents of
the Council of Europe bodies also often refer to the principle of subsidiarity.

It is most often (statistically) mentioned in the context of the functioning
of the European Court of Human Rights.

For example, in its latest decisions regarding Ukraine, the ECtHR mentioned
this principle as follows:

— “The court considers, bearing in mind its subsidiary role, that the legal
situation of the second and third applicants was different from the situation
of the first applicant organization, and they cannot claim that they had
expectations...” (paragraph 59 of the Judgement of the case “ Transcarpathian
Regional Union of Consumer Societies and Others v. Ukraine”);

— “The court understands the subsidiary nature of its role and recognizes
that it should be careful when assuming the role of a court of first instance when
deciding factual issues, if it is not inevitably required by the circumstances
of a particular case. Nevertheless, he must conduct a “particularly thorough
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analysis”...” (paragraph 121 of the Judgement of the case “Lukashov v.
Ukraine”);

— “... Given the subsidiary nature of the convention system, the ECtHR
should not consider errors of factual or legal nature allegedly committed by
a national court, except in cases and to the extent that they may violate the
rights and freedoms guaranteed by the Convention?, and when the assessment
of national courts is clearly arbitrary...” (paragraph 30 of the Judgement of
the case “Stetsov v. Ukraine”).

Less often, the principle of subsidiarity is mentioned in documents related
to the functioning of such a body of the Council of Europe as the Congress of
Local and Regional Councils.

In the Ukrainian literature on municipal law, the principle of subsidiarity
was described quite succinctly and succinctly by P.M. Lyubchenko, noting
that:

— “the essence of this principle is that the public authority should intervene
only to the extent and within those limits, within which society and its group,
ranging from individuals to the family, territorial communities and other larger
groups, are unable to satisfy their diverse needs. Thus, in accordance with
the principle of subsidiarity, it is allowed to transfer powers from a lower-level
power to a higher-level power only to the extent that these powers can be
better exercised at a higher level”;

— “the principle of subsidiarity is the basis of the community model of
local sell-government, as it actually recognizes that the distribution of powers
between state power and local self-government follows the “bottom-up”
scheme. The priority here remains the right of the territorial community to
decide which range of issues should be left to itself, and which should be
transferred to the competence of state authorities”.

Conclusion. It is very essential to pay attention to the proposal to combine
the Ukrainian municipal reform and the Ukrainian attempts of the raise the
effectiveness of the implementation of the ECHR’s judgements.

It should be suggested to strive for terminological unification in doctrinal
literature.

First, it will facilitate interdisciplinary research.

Secondly, it will provide an opportunity to get rid of the artificial “wall off”
from the experience of the EU, and will be another confirmation in favor of
Ukraine’s choice of the European vector of further state development.

The perspectives of the further researches in this field are based at the two
vectors: the municipal vector and the human rights’ protection vector.
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The aim of the article is to propose to combine the Ukrainian municipal reform and
the Ukrainian attempts of the raise the effectiveness of the implementation of the ECHR’s
judgements.

The author argues that nowadays the principle of subsidiarity is quite popular in Ukrainian
scientific literature. In addition, it is also a wide-spread topic for the authors of the quasi-
scientific articles, which reveal the problems of the organization of public power. This provides
the basis for the potential of this principle to be used to the maximum in Ukraine. Therefore,
an important scientific direction is to study the content of this multifaceted principle.

A lot of Ukrainian theoreticians and practitioners deal with the problems of the
decentralization, when it comes about the local level, municipal reform. These specialists
mostly research and practice the municipal law and concentrate at the municipal government
problems. The principle of decentralization is a ‘hot’ topic in the Ukrainian legal literature. As
the country has the ongoing municipal reform, more or less the principle of decentralization is
the rather popular topic of the research.

At the same time, a lot of Ukrainian theoreticians and practitioners pay huge attention
to the problems of the implementation of the judgements of the European court of human
rights (ECHR), especially lately — as in 2021 it was 25 years since Ukraine has ratified the
Convention for the Protection of Human Rights and Fundamental Freedoms 1950.

The author suggests to strive for terminological unification in doctrinal literature.

First, it will facilitate interdisciplinary research.

Secondly, it will provide an opportunity to get rid of the artificial “wall off” from the
experience of the EU, and will be another confirmation in favor of Ukraine’s choice of the
European vector of further state development.

The perspectives of the further researches in this field are based at the two vectors: the
municipal vector and the human rights’ protection vector.

Key words: international law, European law, implementation of judgments of the European
Court of Human Rights, reforms and [uture of regional human rights mechanisms, human
rights at local level, local self-government, local and regional authorities.

AHoTauis

Miwuna H. B. lenentpanizanisa: BUKOHaHHS pilleHb EBpoNeNcbKOro cyay 3 mpas Jio-
nuan. — Crarrs.

Merta cTarTi — 3anponoHyBaTH NOEAHATH YKPalHCBKY MYHIiLUNA/AbHY pedopMy Ta YKpaiHCbKi
crnpo6y miaBUIIUTH edeKTUBHICTb BUKOHaHHS pilenb €CITJL

ABTOp CTBEpIXKYE, IO CbOTOAHI MPUHUMIN CYOCHIIapHOCTI € HOCHThb MOMYJISIPHUM B YKpaiH-
CBKill HaykoBi# Jitepatypi. KpiMm Toro, 1e Takox MollMpeHa TeMa AJsl aBTOPiB KBa3iHayKOBHUX
cTaTel, ki po3KpUBalOTb NpobsemMu opraHisauii ny6.iuHol Baanu. Lle € ocHoBo0 A1 TOTO, 1100
MOTeHMja/l LbOro NPUHLUIY OYB MaKCHMaJbHO BUKOPHUCTaHUH B YKpaiHi. ToMy BaK/IMBHUM Hay-
KOBHM HanpsiMOM € JOCJiPKeHHS 3MiCTy LbOro 6araToacrneKTHOro MPUHLHMITY.

Barato ykpalHCBKHX TeOpeTHKiB i MpPaKTHKIiB 3aHMaloThCcsi MpobJeMaMM [elleHTpaJsisaii,
KOJIM HIeTbCs TPO MiCLeBUH piBeHb, MyHilUnadbHy pecopmy. Lli daxisui 3nebinpiioro focinxy-
I0Th | NPaKTUKYIOTb MyHilMNa/bHE MPaBO Ta 30CEPEKYIOTbCH Ha MpobjeMax MYHiLUIAJIbHOIO
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ynpasginHs. [IpuHIUN neneHTpasisalii € «rapsyor» TeMOW B YKpaiHCbKiM HOPUIMYHIN JiTepa-
Typi. OckinbKy B KpalHi TpuBae MyHiuuna/jabHa peopma, OibII-MEHII NPUHLMN AelleHTpanisarii
€ JIOCUTb MOMYJISIPHOIO TEMOIO AOCJiIKEeHHS.

BonHowac 6araTo yKpalHCBKHX TEOPeTHKIB | MPaKTHUKIB MPUIAINSIOTh BeJHUE3HY yBary Ipo-
6eMaM BUKOHAHHS pilleHb €Bponecskoro cyay 3 npas moaunu (ECILI), 0cob6anBo ocTaHHIM
yacom — ockibku y 2021 poui BunoBHUJI0CS 25 POKiB 3 MOMeHTY paTuikauil Ykpainowo. KoH-
BeHIIis] IPO 3aXHCT IpaB JIOAWHH i OCHOBOIOJOKHUX cBo6on 1950 poky.

ABTOp mpONOHYye mparHyTH TepMiHOJOrYHOI yHiiKaLil B AOKTPUHAJBHIN JiTepaTypi.

[To-mepuue, Le cnpUsiTHME MiXKAMCLHUIJIIHADHUM AOC/IIKEHHSM.

[To-npyre, Le AacTb MOXJHMBICTb MO3GYTHCS IITYUHOTO <«BiArOpomKeHHsi» Bin mociny €C
i craHe Lle OOHUM MiATBEPIKEHHSM Ha KOPUCTb 0OpaHHS YKpaiHOI €BPONEHCHKOrO BEKTOPY
TM0Ja/bLIOT0 1E€PXKABHOTO PO3BHUTKY.

[lepcnekTuBH MOAa/bLUIMX AOC/iIAXKEeHb y LiH ranysi 6a3yloTbCsl Ha JBOX BeKTOpax: MYHIlU-
NanbHOMY Ta MPaBO3aXHCHOMY.

Karouosi caosa: MixKHApOLHe IPABO, €BPONEHCbKe MPaBO, iMIJIEMeHTalis pillleHb €BponeH-
CbKOTO CYAy 3 IpaB JIIOAWHH, pehOpMYyBaHHS Ta MaHOyTHE perioHajbHUX MPaBO3aXUCHUX MeXa-
Hi3MiB, TIpaBa JIOAWHHM Ha MiCIleBOMY piBHi, MiClleBe CaMOBpSIIyBaHHS, MiClieBa Ta perioHajbHa
BJIAJA.



