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ВПЛИВ ЦІНИ ПОЗОВУ  
НА ЦИВІЛЬНУ ПРОЦЕСУАЛЬНУ ФОРМУ

Постановка проблеми. Яê â³äîìî, Р³øåííÿì Кîíñòèòóö³éíîãî Сóäó 
Óêðà¿íè â³ä 22 ëèñòîïàäà 2023 ðîêó № 10-ð(II)/2023 áóëî âèçíàíî íåêîí-
ñòèòóö³éíèìè îêðåì³ ïîëîæåííÿ Цèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà-
¿íè (äàë³ – ЦПК) ùîäî ãàðàíòóâàííÿ ïðàâà íà ñóäîâèé çàõèñò ó ìàëîçíà÷íèõ 
ñïîðàõ. Íà äóìêó Кîíñòèòóö³éíîãî Сóäó Óêðà¿íè ðîçì³ð ö³íè ïîçîâó, ÿêèé 
âèçíà÷àâñÿ ó ЦПК ÿê îñíîâíèé êðèòåð³é äëÿ â³äíåñåííÿ öèâ³ëüíî¿ ñïðàâè 
ùîäî ðîçãëÿäó âèìîã ìàéíîâîãî õàðàêòåðó äî êàòåãîð³¿ ìàëîçíà÷íèõ, áóâ 
çíà÷íî çàâèùåíèì, éîãî äîì³ðí³ñòü æîäíèì ÷èíîì íå îáґðóíòîâàíà, à îòæå 
âñòàíîâëåí³ â ЦПК ðîçì³ðè ö³íè ïîçîâó ÿê êðèòåð³é â³äíåñåííÿ ñïðàâè 
äî êàòåãîð³¿ ìàëîçíà÷íèõ íå â³äïîâ³äàëè íà äóìêó Кîíñòèòóö³éíîãî Сóäó 
Óêðà¿íè ðîçóì³ííþ ñïðàâè òà ñïîðó â í³é ÿê ìàëîçíà÷íîãî [1].

Íà ï³äñòàâ³ öüîãî ð³øåííÿ Кîíñòèòóö³éíîãî Сóäó Óêðà¿íè Вåðõîâíà Рàäà 
Óêðà¿íè ïðèéíÿëà Çàêîí Óêðà¿íè â³ä 19.06.2024 № 3831-IX «Пðî âíåñåííÿ 
çì³í äî Цèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè òà Кîäåêñó àäì³í³ñòðà-
òèâíîãî ñóäî÷èíñòâà Óêðà¿íè ùîäî ãàðàíòóâàííÿ ïðàâà íà ñóäîâèé çàõèñò 
ó ìàëîçíà÷íèõ ñïîðàõ» [2], ÿêèì áóëî ³ñòîòíî çíèæåíî ðîçì³ð ö³íè ïîçîâó 
ÿê êðèòåð³é äëÿ â³äíåñåííÿ ñïðàâè äî êàòåãîð³¿ ìàëîçíà÷íèõ. Óò³ì, öåé 
çàêîí âí³ñ äîäàòêîâó íåâèçíà÷åí³ñòü ó é áåç òîãî íå íàäòî ïðîñòó ïðîöåäó-
ðó â³äíåñåííÿ öèâ³ëüíèõ ñïðàâ äî êàòåãîð³¿ ìàëîçíà÷íèõ òà ïðèçíà÷åííÿ ¿õ 
äî ðîçãëÿäó ó ïîðÿäêó ñïðîùåíîãî ÷è çàãàëüíîãî ïîçîâíîãî ïðîâàäæåííÿ.

Аналіз останніх досліджень і публікацій. Îêðåì³ ïèòàííÿ çàñòî-
ñóâàííÿ ïðàâîâèõ íîðì ïðî ö³íó ïîçîâó, ìàëîçíà÷íèõ ñïðàâ ó öèâ³ëüíîìó 
ñóäî÷èíñòâ³, öèâ³ëüíî¿ ïðîöåñóàëüíî¿ ôîðìè, çîêðåìà, ïîðÿäêó ðîçãëÿäó 
ñóäàìè ñïðàâ ó ñïðîùåíîìó ïîçîâíîìó ïðîâàäæåíí³ äîñë³äæóâàëèñÿ òàêè-
ìè íàóêîâöÿìè, ÿê: К.В. Б³ëîóñ, В.І. Бîáðèê, Í.Л. Бîíäàðåíêî-Çåë³íñüêà, 
С.Б. Бóëåöà, І.Î. Бóò, К.В. Гóñàðîâ, В.В. Çàáîðîâñüêèé, Î.Þ. Çóá, І.Î. Іçà-
ðîâà, М.Г. Пîë³ùóê, Î.І. Пîïîâ, Б.П. Рàòóøíà, Î.С. Тêà÷óê, Î.І. Óãðèíîâ-
ñüêà, Р.Þ. Хàíèê-Пîñïîë³òàê, Î.Î. Шòåôàí òà ³í.

Îäíàê â ñèëó íîâèçíè çì³í ïðîöåñóàëüíîãî çàêîíîäàâñòâà, ùî â³ä-
áóëèñÿ ó çâ’ÿçêó ç íàáðàííÿì ÷èííîñò³ Çàêîí Óêðà¿íè â³ä 19.06.2024  
№ 3831-IX «Пðî âíåñåííÿ çì³í äî Цèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó 
Óêðà¿íè òà Кîäåêñó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè ùîäî ãàðàí-
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òóâàííÿ ïðàâà íà ñóäîâèé çàõèñò ó ìàëîçíà÷íèõ ñïîðàõ», âîíè ùå íå 
çíàéøëè íàëåæíîãî âèñâ³òëåííÿ ó íàóêîâèõ äæåðåëàõ, ùî ìîæå íåãàòèâíî 
ïîçíà÷èòèñÿ íà ïðàêòèö³ çàñòîñóâàííÿ â³äïîâ³äíèõ ïðàâîâèõ íîðì.

Метою даної наукової статті є âèçíà÷åííÿ õàðàêòåðó âïëèâó ö³íè 
ïîçîâó íà ïðîöåäóðó ðîçãëÿäó òà âèð³øåííÿ öèâ³ëüíèõ ñïðàâ ó ñóäàõ ïåð-
øî¿, àïåëÿö³éíî¿ òà êàñàö³éíî¿ ³íñòàíö³¿.

Виклад основного матеріалу. Яê â³äçíà÷àєòüñÿ ó þðèäè÷íèõ äæå-
ðåëàõ, «ö³íà ïîçîâó – öå ãðîøîâèé âèðàç ìàéíîâèõ âèìîã ïîçèâà÷à. Ц³íà 
ïîçîâó âèçíà÷àєòüñÿ ëèøå ùîäî ìàéíîâèõ âèìîã» [3, ñ. 357]. Мàéíîâèìè 
ââàæàþòüñÿ ïîçîâí³ âèìîãè, ùî ï³äëÿãàþòü ãðîøîâ³é îö³íö³. Ц³íà ïîçî-
âó îá÷èñëþєòüñÿ çà ïðàâèëàìè, âñòàíîâëåíèìè ñò. 176 ЦПК, òà є îäíèì 
ç íåîáõ³äíèõ ðåêâ³çèò³â ïîçîâíî¿ çàÿâè, ùî ì³ñòèòü ïîçîâí³ âèìîãè ìàéíî-
âîãî õàðàêòåðó.

Дî 03.10.2017 ö³íà ïîçîâó âïëèâàëà, ïåðåâàæíî, íà ðîçì³ð ñóäîâîãî 
çáîðó, ÿêèé ñïëà÷óâàâñÿ ïîçèâà÷åì ïðè çâåðíåíí³ äî ñóäó. Îäíàê ï³ñëÿ 
âèêëàäåííÿ ЦПК ó íîâ³é ðåäàêö³¿ [4], ïîÿâè òàê çâàíèõ ìàëîçíà÷íèõ ñïðàâ 
òà äèôåðåíö³àö³¿ ïîçîâíîãî ïðîâàäæåííÿ íà çàãàëüíå òà ñïðîùåíå, ö³íà 
ïîçîâó ïî÷àëà âïëèâàòè é íà öèâ³ëüíó ïðîöåñóàëüíó ôîðìó òîáòî âèçíà÷å-
íèé çàêîíîì ïîðÿäîê ðîçãëÿäó òà âèð³øåííÿ öèâ³ëüíèõ ñïðàâ.

Яê âæå çàçíà÷àëîñÿ â îäí³é ç ìî¿õ ïîïåðåäí³õ ïóáë³êàö³é, ïèòàííÿ êðè-
òåð³¿â â³äíåñåííÿ öèâ³ëüíèõ ñïðàâ äî êàòåãîð³¿ ìàëîçíà÷íèõ òà ðîçìåæó-
âàííÿ ì³æ çàãàëüíèì òà ñïðîùåíèì ïîçîâíèìè ïðîâàäæåííÿìè í³êîëè íå 
â³äð³çíÿëîñÿ îñîáëèâîþ þðèäè÷íîþ âèçíà÷åí³ñòþ [5, ñ. 17-22]. Ó öüîìó 
ïëàí³ Çàêîí Óêðà¿íè â³ä 19.06.2024 № 3831-IX «Пðî âíåñåííÿ çì³í äî 
Цèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè òà Кîäåêñó àäì³í³ñòðàòèâ-
íîãî ñóäî÷èíñòâà Óêðà¿íè ùîäî ãàðàíòóâàííÿ ïðàâà íà ñóäîâèé çàõèñò 
ó ìàëîçíà÷íèõ ñïîðàõ» ñèòóàö³¿ íà êðàùå íå çì³íèâ. Íàâïàêè, íàâ³òü 
äåùî óñêëàäíèâ ¿¿. Тàê, ðàí³øå â ЦПК áóëî âñüîãî äâà ðîçì³ðè ö³íè ïîçî-
âó, ùî âèçíà÷àëè ìåæ³ ñóäîâî¿ ïðîöåäóðè: 100 ðîçì³ð³â ïðîæèòêîâîãî 
ì³í³ìóìó äëÿ ïðàöåçäàòíèõ îñ³á (äàë³ – РПМПÎ) òà 250 РПМПÎ. Пåð-
øèé ðîçì³ð áóâ âåðõíüîþ ìåæåþ ö³íè ïîçîâó, çà ÿêî¿ ñïðàâà àâòîìàòè÷-
íà ââàæàëàñÿ ìàëîçíà÷íîþ òà, â³äïîâ³äíî, ï³äëÿãàëà ðîçãëÿäó â ïîðÿäêó 
ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ. Дðóãèé – âñòàíîâëþâàâ ãðàíè÷íèé 
ðîçì³ð ö³íè ïîçîâó, âèùå çà ÿêèé ñïðàâà ï³äëÿãàëà îáîâ’ÿçêîâîìó ðîç-
ãëÿäó â ïîðÿäêó çàãàëüíîãî ïîçîâíîãî ïðîâàäæåííÿ òà íå ìîãëà áóòè 
âèçíàíà ìàëîçíà÷íîþ íàâ³òü çà óõâàëîþ ñóäó. Тåïåð â³äïîâ³äíî äî âíåñå-
íèõ äî ЦПК çì³í ìàëîçíà÷íèìè ñïðàâàìè є ñïðàâè, ó ÿêèõ ö³íà ïîçîâó 
íå ïåðåâèùóє 30 РПМПÎ. Пðè öüîìó ñóä ìîæå âèçíàòè ìàëîçíà÷íîþ 
ñïðàâó, ó ÿê³é ö³íà ïîçîâó íå ïåðåâèùóє 80 РПМПÎ. Тàêîæ îêðåìî áóëî 
âèçíà÷åíî âåðõíþ ìåæó äëÿ ö³íè ïîçîâó ó ìàëîçíà÷íèõ ñïðàâàõ ïðî 
çàõèñò ïðàâ ñïîæèâà÷³â – 60 РПМПÎ. Íàòîì³ñòü ðîçì³ð ö³íè ïîçîâó, 
ïåðåâèùåííÿ ÿêîãî ñïðè÷èíÿє îáîâ’ÿçêîâèé ðîçãëÿä ñïðàâè ó ïîðÿäêó 
çàãàëüíîãî ïîçîâíîãî ïðîâàäæåííÿ, çàëèøèâñÿ íåçì³ííèì – 250 РПМ-
ПÎ. Íå çì³íèâñÿ é ðîçì³ð ö³íè ïîçîâó, ùî õàðàêòåðèçóє îäèí ç òàê 
çâàíèõ «êàñàö³éíèõ ô³ëüòð³â», ïåðåäáà÷åíèé ï. 2 ÷. 3 ñò. 389 ЦПК. Пðè 
öüîìó Кîíñòèòóö³éíèé Сóä Óêðà¿íè ó âèùåíàçâàíîìó ð³øåíí³ äîäàòêîâî 
ëåã³òèì³çóâàâ öþ íîðìó, âèçíàâøè ¿¿ êîíñòèòóö³éíîþ.
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Ó çâ’ÿçêó ç öèì, ïîðÿäîê â³äíåñåííÿ öèâ³ëüíèõ ñïðàâ ó ñïîðàõ ìàéíî-
âîãî õàðàêòåðó äî êàòåãîð³¿ ìàëîçíà÷íèõ òà ïðèçíà÷åííÿ ¿õ äî ðîçãëÿäó 
ó ïîðÿäêó ñïðîùåíîãî ÷è çàãàëüíîãî ïîçîâíîãî ïðîâàäæåííÿ â çàëåæíîñò³ 
â³ä ö³íè ïîçîâó âèãëÿäàє íàñòóïíèì ÷èíîì.

1. Ó âèïàäêó, ÿêùî ö³íà ïîçîâó íå ïåðåâèùóє 30 РПМПÎ, à ó ñïðà-
âàõ ïðî çàõèñò ïðàâ ñïîæèâà÷³â – 60 РПМПÎ, òàêà ñïðàâà ââàæàєòüñÿ 
ìàëîçíà÷íîþ çà ïðÿìîþ âêàç³âêîþ çàêîíó. Дëÿ òàêèõ ñïðàâ íåìàє ïîòðå-
áè ó ïîñòàíîâëåíí³ óõâàëè ïðî âèçíàííÿ ñïðàâè ìàëîçíà÷íîþ òà ïîäà÷³ 
ïîçèâà÷åì êëîïîòàííÿ ïðî ðîçãëÿä òàêî¿ ñïðàâè â ïîðÿäêó ñïðîùåíîãî 
ïîçîâíîãî ïðîâàäæåííÿ, àäæå âîíè ï³äëÿãàþòü ðîçãëÿäó ò³ëüêè â ïîðÿäêó 
ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ â³äïîâ³äíî äî âèìîã ï. 1 ÷. 1 ñò. 274 òà 
÷. 7 ñò. 277 ЦПК. Вèíÿòîê ñêëàäàþòü ñïðàâè, çàçíà÷åí³ ó ÷. 4 ñò. 274 ЦПК. 
Тàê³ ñïðàâè ïîâèíí³ ðîçãëÿäàòèñÿ ó ïîðÿäêó çàãàëüíîãî ïîçîâíîãî ïðîâà-
äæåííÿ íàâ³òü ÿêùî ö³íà ïîçîâó â íèõ íå ïåðåâèùóє 30 РПМПÎ. Тàêîæ 
ÿêùî ìàéíîâà ïîçîâíà âèìîãà ç ö³íîþ ïîçîâó, ùî íå ïåðåâèùóє 30 РПМ-
ПÎ, ïîєäíàíà ç ïîçîâíîþ âèìîãîþ íåìàéíîâîãî õàðàêòåðó, òî òàêà ñïðàâà 
ìîæå áóòè âèçíàíà ìàëîçíà÷íîþ ëèøå çà óõâàëîþ ñóäó íà ï³äñòàâ³ ï. 2 
÷. 6 ñò. 19 ЦПК.

2. Яêùî ö³íà ïîçîâó є á³ëüøîþ çà 30 РПМПÎ àëå íå ïåðåâèùóє 
80 РПМПÎ, òî ñïðàâà ìîæå áóòè âèçíàíà ñóäîì ìàëîçíà÷íîþ íà ï³äñòà-
â³ ï. 2 ÷. 6 ñò. 19 ЦПК. Пðî öå ñóä ïîâèíåí ïîñòàíîâèòè óõâàëó. Щîäî 
äàíîãî ïèòàííÿ ñóä ìîæå ïîñòàíîâèòè ñàìîñò³éíó óõâàëó, àáî çàçíà÷èòè 
âêàç³âêó ïðî âèçíàííÿ ñïðàâè ìàëîçíà÷íîþ â óõâàë³ ïðî â³äêðèòòÿ ïðîâà-
äæåííÿ ó ñïðàâ³. Çà â³äñóòíîñò³ â ìàòåð³àëàõ ñïðàâè ç ö³íîþ ïîçîâó, ùî 
ïåðåâèùóє 30 РПМПÎ, óõâàëè ñóäó, ó ÿê³é çàçíà÷àєòüñÿ ïðî âèçíàííÿ ö³є¿ 
ñïðàâè ñóäîì ìàëîçíà÷íîþ, òàêà ñïðàâà íå є ìàëîçíà÷íîþ. Пîëîæåííÿ 
ï. 2 ÷. 6 ñò. 19 ЦПК íå ì³ñòÿòü âêàç³âêè ïðî ìîæëèâ³ñòü âèçíàííÿ ñóäîì 
ñïðàâè ìàëîçíà÷íîþ ëèøå çà êëîïîòàííÿì ïîçèâà÷à, à îòæå íå âèêëþ÷åíà 
ìîæëèâ³ñòü ïîñòàíîâëåííÿ òàêî¿ óõâàëè çà ³í³ö³àòèâîþ ñóäó. Çà íàÿâíî-
ñò³ óõâàëè ïðî âèçíàííÿ ñïðàâè ìàëîçíà÷íîþ ñóä ïðèçíà÷àє ¿¿ ðîçãëÿä 
â ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ íåçàëåæíî â³ä íàÿâíîñò³ 
â³äïîâ³äíîãî êëîïîòàííÿ ïîçèâà÷à â ñèëó ïðÿìî¿ âêàç³âêè ï. 1 ÷. 1 ñò. 274 
ЦПК. Îäíàê ó çâ’ÿçêó ç òèì, ùî íà ìîìåíò ïðåä’ÿâëåííÿ ïîçîâó ïîçèâà÷ 
íå ìîæå áóòè âïåâíåíèé ó òîìó, ùî ñóä âèçíàє éîãî ñïðàâó ìàëîçíà÷íîþ, 
çà íàÿâíîñò³ áàæàííÿ, ùîá ñïðàâà ñëóõàëàñÿ ñàìå â ïîðÿäêó ñïðîùåíîãî 
ïîçîâíîãî ïðîâàäæåííÿ, ðåêîìåíäóєòüñÿ ïîäàâàòè äî ñóäó êëîïîòàííÿ ïðî 
ðîçãëÿä ñïðàâè â ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ, ÿêå ìîæå 
áóòè äîäàíå äî ïîçîâíî¿ çàÿâè àáî ì³ñòèòèñÿ ó í³é (÷. 1 ñò. 276 ЦПК). 

3. Дî òðåòüî¿ ãðóïè íàëåæàòü äâ³ êàòåãîð³¿ ñïðàâ çà ïîçîâàìè ìàéíî-
âîãî õàðàêòåðó: ñïðàâè ç ö³íîþ ïîçîâó â³ä 30 äî 80 РПМПÎ, ó ÿêèõ ñóä 
íå âèçíàâ ñïðàâó ìàëîçíà÷íîþ, à òàêîæ ñïðàâè ç ö³íîþ ïîçîâó â³ä 80 äî 
250 РПМПÎ. Тàê³ ñïðàâè, õî÷à é íå є ìàëîçíà÷íèìè, îäíàê íà ï³äñòàâ³ 
÷. 2 ñò. 274 ЦПК âñå æ òàêè ìîæóòü áóòè ðîçãëÿíóò³ ñóäîì â ïîðÿäêó 
ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ çà óìîâè, ùî âîíè íå ï³äïàäàþòü ï³ä 
êàòåãîð³¿ ñïðàâ, çàçíà÷åí³ â ÷. 4 ñò. 274 ЦПК. Íåçâàæàþ÷è íà òå, ùî ÷. 2 
ñò. 274 ЦПК íå ì³ñòèòü âêàç³âêè ïðî ìîæëèâ³ñòü ðîçãëÿäó òàêèõ ñïðàâ 
ó ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ ëèøå çà êëîïîòàííÿì ïîçè-
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âà÷à, ùî ìîæå ñòâîðèòè âðàæåííÿ, íà÷å ñóä ìîæå âèð³øèòè öå ïèòàííÿ 
çà âëàñíîþ ³í³ö³àòèâîþ, äàíó íîðìó íåîáõ³äíî òëóìà÷èòè ó ñï³ââ³äíîøåíí³ 
ç ïîëîæåííÿìè ñò. ñò. 276 òà 277 ЦПК. Цå îçíà÷àє, ùî ñïðàâè ç ö³íîþ 
ïîçîâó â³ä 30 äî 80 РПМПÎ, ó ÿêèõ ñóä íå âèçíàâ ñïðàâó ìàëîçíà÷íîþ, 
à òàêîæ ñïðàâè ç ö³íîþ ïîçîâó â³ä 80 äî 250 РПМПÎ ìîæóòü áóòè ïðè-
çíà÷åí³ ñóäîì äî ðîçãëÿäó â ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ 
ëèøå çà êëîïîòàííÿì ïîçèâà÷à. 

Пðè âèð³øåíí³ ïèòàííÿ ïðî ðîçãëÿä ñïðàâè â ïîðÿäêó ñïðîùåíîãî àáî 
çàãàëüíîãî ïîçîâíîãî ïðîâàäæåííÿ ñóä âðàõîâóє: 1) ö³íó ïîçîâó; 2) çíà-
÷åííÿ ñïðàâè äëÿ ñòîð³í; 3) îáðàíèé ïîçèâà÷åì ñïîñ³á çàõèñòó; 4) êàòåãî-
ð³þ òà ñêëàäí³ñòü ñïðàâè; 5) îáñÿã òà õàðàêòåð äîêàç³â ó ñïðàâ³, â òîìó ÷èñ-
ë³ ÷è ïîòð³áíî ó ñïðàâ³ ïðèçíà÷èòè åêñïåðòèçó, âèêëèêàòè ñâ³äê³â òîùî; 
6) ê³ëüê³ñòü ñòîð³í òà ³íøèõ ó÷àñíèê³â ñïðàâè; 7) ÷è ñòàíîâèòü ðîçãëÿä 
ñïðàâè çíà÷íèé ñóñï³ëüíèé ³íòåðåñ; 8) äóìêó ñòîð³í ùîäî íåîáõ³äíîñò³ 
ðîçãëÿäó ñïðàâè çà ïðàâèëàìè ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ (÷. 3 
ñò. 274 ЦПК [6]).

Яêùî ñóä çàäîâîëüíÿє êëîïîòàííÿ ïîçèâà÷à, â³í ïðèçíà÷àє ðîçãëÿä 
ñïðàâè â ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ òà âèçíà÷àє ñòðîê 
â³äïîâ³äà÷ó äëÿ ïîäàííÿ çàÿâè ³ç çàïåðå÷åííÿìè ùîäî ðîçãëÿäó ñïðàâè 
â ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ, ïðî ùî çàçíà÷àє â óõâàë³ 
ïðî â³äêðèòòÿ ïðîâàäæåííÿ ó ñïðàâ³. Яêùî æ â³äìîâëÿє ó éîãî çàäîâîëåí-
í³ – ïðèçíà÷àє ñïðàâó äî ðîçãëÿäó â ïîðÿäêó çàãàëüíîãî ïîçîâíîãî ïðîâà-
äæåííÿ [6].

Яê ñïðàâåäëèâî â³äçíà÷èâ І.Î. Бóò, «çàêîíîäàâåöü ñòàâèòü óìîâîþ äëÿ 
ïåðåõîäó äî çàãàëüíîãî ïîçîâíîãî ïðîâàäæåííÿ îáґðóíòîâàí³ñòü çàïåðå-
÷åíü â³äïîâ³äà÷à ïðîòè ñïðîùåíîãî ðîçãëÿäó öèâ³ëüíî¿ ñïðàâè» [7, ñ. 75].

Яêùî â³äïîâ³äà÷ â óñòàíîâëåíèé ñóäîì ñòðîê ïîäàñòü çàÿâó ³ç çàïåðå÷åí-
íÿìè ïðîòè ðîçãëÿäó ñïðàâè â ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåí-
íÿ, ñóä çàëåæíî â³ä îáґðóíòîâàíîñò³ çàïåðå÷åíü â³äïîâ³äà÷à ïîñòàíîâëÿє 
óõâàëó ïðî: 1) çàëèøåííÿ çàÿâè â³äïîâ³äà÷à áåç çàäîâîëåííÿ; 2) ðîçãëÿä 
ñïðàâè çà ïðàâèëàìè çàãàëüíîãî ïîçîâíîãî ïðîâàäæåííÿ òà çàì³íó çàñ³äàí-
íÿ äëÿ ðîçãëÿäó ñïðàâè ïî ñóò³ ï³äãîòîâ÷èì çàñ³äàííÿì.

Яêùî â³äïîâ³äà÷ íå ïîäàñòü ó âñòàíîâëåíèé ñóäîì ñòðîê òàê³ çàïåðå-
÷åííÿ, â³í ìàє ïðàâî ³í³ö³þâàòè ïåðåõ³ä äî ðîçãëÿäó ñïðàâè çà ïðàâèëàìè 
çàãàëüíîãî ïîçîâíîãî ïðîâàäæåííÿ ëèøå ó âèïàäêó, ÿêùî äîâåäå, ùî ïðî-
ïóñòèâ ñòðîê ç ïîâàæíèõ ïðè÷èí [6].

4. Сïðàâè ç ö³íîþ ïîçîâó, ùî ïåðåâèùóє 250 РПМПÎ, ï³äëÿãàþòü ðîç-
ãëÿäó ëèøå â ïîðÿäêó çàãàëüíîãî ïîçîâíîãî ïðîâàäæåííÿ.

Тàêîæ çàêîí ïåðåäáà÷àє ìîæëèâ³ñòü ïåðåâåäåííÿ ñóäîì ðîçãëÿäó ñïðà-
âè ç³ ñïðîùåíîãî ó çàãàëüíå ïîçîâíå ïðîâàäæåííÿ. Тàêå äîïóñêàєòüñÿ 
ó âèïàäêàõ, ÿêùî ï³ñëÿ â³äêðèòòÿ ïðîâàäæåííÿ òà ïðèçíà÷åííÿ ðîçãëÿäó 
ñïðàâè â ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ â³äáóëàñÿ õî÷à á 
îäíà ç íèæ÷åçàçíà÷åíèõ ïîä³é:

1) â³äïîâ³äà÷ ïðåä’ÿâèâ çóñòð³÷íèé ïîçîâ ³ â³í áóâ ïðèéíÿòèé ñóäîì äî 
ñï³ëüíîãî ðîçãëÿäó ç ïåðâ³ñíèì ïîçîâîì;

2) ó ñïðàâ³ áóëî ïîäàíî ïîçîâ òðåòüî¿ îñîáè ³ç ñàìîñò³éíèìè âèìîãàìè, 
ÿêèé áóâ ïðèéíÿòèé ñóäîì äî ñï³ëüíîãî ðîçãëÿäó ç ïåðâ³ñíèì ïîçîâîì;
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3) ïîçèâà÷ çá³ëüøèâ ðîçì³ð ïîçîâíèõ âèìîã ÷è çì³íèâ ïðåäìåò ïîçîâó, 
âíàñë³äîê ÷îãî ö³íà ïîçîâó ïåðåâèùèëà 250 РПМПÎ àáî îíîâëåí³ âèìîãè 
ï³äïàäàþòü ï³ä ïåðåë³ê, âñòàíîâëåíèé ÷. 4 ñò. 274 ЦПК;

4) ó ñïðàâàõ ç ö³íîþ ïîçîâó â³ä 30 äî 80 РПМПÎ, ó ÿêèõ ñóä íå âèçíàâ 
ñïðàâó ìàëîçíà÷íîþ, à òàêîæ ñïðàâè ç ö³íîþ ïîçîâó â³ä 80 äî 250 РПМПÎ 
ñóä çàäîâîëüíèâ çàÿâó â³äïîâ³äà÷à ³ç çàïåðå÷åííÿìè ïðîòè ðîçãëÿäó ñïðà-
âè â ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ.

Ц³êàâî, ùî ЦПК íå ì³ñòèòü ï³äñòàâ çâîðîòíîãî ïåðåâåäåííÿ: ³ç çàãàëü-
íîãî ïðîâàäæåííÿ ó ñïðîùåíå. Óò³ì â ñóäîâ³é ïðàêòèö³ òàê³ óõâàëè âñå 
æ òðàïëÿþòüñÿ. Чàñîì, ñóäè ïîñèëàþ÷èñü íà ïðàâîâó ïîçèö³þ, ñôîðìó-
ëüîâàíó Вåðõîâíèì Сóäîì â óõâàë³ â³ä 14 áåðåçíÿ 2018 ðîêó â ñïðàâ³ 
№127/22669/17, ùî, âðàõîâóþ÷è ïîëîæåííÿ ñò. 19 ЦПК â ñòðóêòóð³ 
çàêîíîäàâ÷îãî àêòó, ÿê³ ðîçòàøîâàí³ ñåðåä Çàãàëüíèõ ïîëîæåíü öüîãî 
Кîäåêñó, ñóä âïðàâ³ â³äíîñèòè ñïðàâó äî êàòåãîð³¿ ìàëîçíà÷íèõ íà áóäü-
ÿê³é ñòàä³¿ ¿¿ ðîçãëÿäó, ïðèéìàþòü ð³øåííÿ ó ôîðì³ óõâàëè ïðî âèçíàííÿ 
ñïðàâè ìàëîçíà÷íîþ íà ñòàä³¿ ï³äãîòîâ÷îãî ïðîâàäæåííÿ òà ïðî ïåðåõ³ä â³ä 
çàãàëüíîãî ó ñïðîùåíå ïîçîâíå ïðîâàäæåííÿ [8].

Тàêå ïðîöåñóàëüíå ð³øåííÿ õî÷à é ïðÿìî íå ñóïåðå÷èòü ЦПК, îäíàê íå 
ó ïîâí³é ì³ð³ â³äïîâ³äàє âèçíà÷åí³é çàêîíîì ïîñë³äîâíîñò³ â÷èíåííÿ ïðî-
öåñóàëüíèõ ä³é òà ìîæå ñâ³ä÷èòè ïðî ïîìèëêîâå âèçíà÷åííÿ ñóäîì âèäó 
ïîçîâíîãî ïðîâàäæåííÿ ï³ä ÷àñ â³äêðèòòÿ ïðîâàäæåííÿ ó ñïðàâ³.

Сóäè ïîâèíí³ âèâàæåíî ï³äõîäèòè äî ïðèéíÿòòÿ ïîä³áíèõ ð³øåíü, àäæå 
ðîçãëÿä ñóäîì â ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ ñïðàâè, ùî 
ï³äëÿãàëà ðîçãëÿäó â ïîðÿäêó çàãàëüíîãî ïîçîâíîãî ïðîâàäæåííÿ, є ñóòòє-
âèì ïîðóøåííÿì öèâ³ëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà ç áîêó ñóäó, ùî 
є îáîâ’ÿçêîâîþ ï³äñòàâîþ äëÿ ñêàñóâàííÿ ñóäîâîãî ð³øåííÿ ÿê â àïåëÿö³é-
íîìó, òàê ³ â êàñàö³éíîìó ïîðÿäêó (ï. 7 ÷. 3 ñò. 376, ï. 2 ÷. 3 ñò. 411 ЦПК).

Çà çàãàëüíèì ïðàâèëîì, âñòàíîâëåíèì ÷. 5 ñò. 279 ЦПК ñóä ðîçãëÿäàє 
ñïðàâó â ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ áåç ïîâ³äîìëåííÿ 
ñòîð³í çà íàÿâíèìè ó ñïðàâ³ ìàòåð³àëàìè, çà â³äñóòíîñò³ êëîïîòàííÿ áóäü-
ÿêî¿ ç³ ñòîð³í ïðî ³íøå [6]. Îäíàê ñóä âïðàâ³ íàâ³òü çà íàÿâíîñò³ êëîïî-
òàííÿ ñòîðîíè ïðî ðîçãëÿä ñïðàâè â ñóäîâîìó çàñ³äàíí³ ç ïîâ³äîìëåííÿì 
ñòîð³í ðîçãëÿíóòè ñïðàâó áåç òàêîãî ïîâ³äîìëåííÿ, ÿêùî ïðåäìåòîì ïîçî-
âó є ñòÿãíåííÿ ãðîøîâî¿ ñóìè, ðîçì³ð ÿêî¿ íå ïåðåâèùóє òðèäöÿòè ðîç-
ì³ð³â ïðîæèòêîâîãî ì³í³ìóìó äëÿ ïðàöåçäàòíèõ îñ³á, à õàðàêòåð ñï³ðíèõ 
ïðàâîâ³äíîñèí òà ïðåäìåò äîêàçóâàííÿ ó ñïðàâ³ íå âèìàãàþòü ïðîâåäåííÿ 
ñóäîâîãî çàñ³äàííÿ ç ïîâ³äîìëåííÿì ñòîð³í äëÿ ïîâíîãî òà âñåá³÷íîãî âñòà-
íîâëåííÿ îáñòàâèí ñïðàâè (÷. 6 ñò. 279 ЦПК [6]). 

Пîä³áíèì ÷èíîì âðåãóëüîâàíî é ïðîöåäóðó àïåëÿö³éíîãî ðîçãëÿäó ñïðà-
âó. Тàê, ÷. 1 ñò. 369 ЦПК ðåãëàìåíòóє ñóäàì àïåëÿö³éíî¿ ³íñòàíö³¿ ðîç-
ãëÿäàòè áåç ïîâ³äîìëåííÿ ó÷àñíèê³â ñïðàâè àïåëÿö³éí³ ñêàðãè íà ð³øåííÿ 
ñóäó ó ñïðàâàõ ç ö³íîþ ïîçîâó ìåíøå 30 РПМПÎ, êð³ì òèõ, ÿê³ íå ï³äëÿ-
ãàþòü ðîçãëÿäó â ïîðÿäêó ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ [6]. Тîáòî 
ö³íà ïîçîâó âïëèâàє é íà äèôåðåíö³àö³þ ñóäîâèõ ïðîöåäóð ï³ä ÷àñ àïåëÿ-
ö³éíîãî ðîçãëÿäó ñïðàâè.

Дëÿ öèâ³ëüíèõ ñïðàâ ç ö³íîþ ïîçîâó, ùî íå ïåðåâèùóє 250 РПМПÎ òàê 
ñàìî ÿê ³ äëÿ ìàëîçíà÷íèõ ñïðàâ, çà çàãàëüíèì ïðàâèëîì, ð³øåííÿ ñóäó 
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àïåëÿö³éíî¿ ³íñòàíö³¿ є îñòàòî÷íèì òà íå ï³äëÿãàє îñêàðæåííþ â êàñàö³é-
íîìó ïîðÿäêó. Дëÿ òîãî, ùîá ñóä êàñàö³éíî¿ ³íñòàíö³¿ ïðèéíÿâ äî ðîçãëÿäó 
êàñàö³éíó ñêàðãó â ïîä³áí³é ñïðàâ³, ó òàê³é êàñàö³éí³é ñêàðç³ äîäàòêîâî äî 
ï³äñòàâ êàñàö³éíîãî îñêàðæåííÿ ìàє áóòè îáґðóíòîâàíî íàÿâí³ñòü õî÷à á 
îäí³є¿ ç òàêèõ îáñòàâèí:

à) êàñàö³éíà ñêàðãà ñòîñóєòüñÿ ïèòàííÿ ïðàâà, ÿêå ìàє ôóíäàìåíòàëüíå 
çíà÷åííÿ äëÿ ôîðìóâàííÿ єäèíî¿ ïðàâîçàñòîñîâ÷î¿ ïðàêòèêè;

á) îñîáà, ÿêà ïîäàє êàñàö³éíó ñêàðãó, â³äïîâ³äíî äî öüîãî Кîäåêñó ïîç-
áàâëåíà ìîæëèâîñò³ ñïðîñòóâàòè îáñòàâèíè, âñòàíîâëåí³ îñêàðæåíèì 
ñóäîâèì ð³øåííÿì, ïðè ðîçãëÿä³ ³íøî¿ ñïðàâè;

â) ñïðàâà ñòàíîâèòü çíà÷íèé ñóñï³ëüíèé ³íòåðåñ àáî ìàє âèíÿòêîâå çíà-
÷åííÿ äëÿ ó÷àñíèêà ñïðàâè, ÿêèé ïîäàє êàñàö³éíó ñêàðãó;

ã) ñóä ïåðøî¿ ³íñòàíö³¿ â³äí³ñ ñïðàâó äî êàòåãîð³¿ ìàëîçíà÷íèõ ïîìèëêî-
âî (÷. 3 ñò. 389 ЦПК [6]).

Висновки і перспективи подальших досліджень. Ç íàáðàííÿì 
÷èííîñò³ Çàêîíó Óêðà¿íè â³ä 03.10.2017 № 2147-VIII Óêðà¿íè «Пðî 
âíåñåííÿ çì³í äî Гîñïîäàðñüêîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè, 
Цèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè, Кîäåêñó àäì³í³ñòðàòèâíî-
ãî ñóäî÷èíñòâà Óêðà¿íè òà ³íøèõ çàêîíîäàâ÷èõ àêò³â», ÿêèì ЦПК áóâ 
âèêëàäåíèé ó íîâ³é ðåäàêö³¿, ö³íà ïîçîâó çíà÷íî ïîñèëèëà ñâ³é âïëèâ 
íà öèâ³ëüíó ïðîöåñóàëüíó ôîðìó, ïåðåòâîðèâøèñü ç ïðîñòîãî ðåêâ³çè-
òó ïîçîâíî¿ çàÿâè, íåîáõ³äíîãî, ïåðåâàæíî, äëÿ ðîçðàõóíêó ñóäîâîãî 
çáîðó, íà ñïðàâæí³é ñóá³íñòèòóò ïîçîâíîãî ïðîâàäæåííÿ, âàæëèâèé, 
ïîäåêóäè îñíîâíèé êðèòåð³é, çàâäÿêè ÿêîìó â³äáóâàєòüñÿ äèôåðåíö³àö³ÿ 
ñóäîâèõ ïðîöåäóð â ðàìêàõ ïîçîâíîãî ïðîâàäæåííÿ, àïåëÿö³éíîãî ðîç-
ãëÿäó ñïðàâè, à òàêîæ âïëèâàє íà ìîæëèâ³ñòü êàñàö³éíîãî îñêàðæåííÿ 
ñóäîâîãî ð³øåííÿ. Тîáòî áåçïîñåðåäíüî âïëèâàє íà ðåàë³çàö³þ ïðèíöè-
ïó ïðîïîðö³éíîñò³ â öèâ³ëüíîìó ñóäî÷èíñòâ³.

Вíàñë³äîê ïðèéíÿòòÿ òà íàáðàííÿ ÷èííîñò³ Çàêîíó Óêðà¿íè â³ä 19.06.2024 
№ 3831-IX «Пðî âíåñåííÿ çì³í äî Цèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó 
Óêðà¿íè òà Кîäåêñó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè ùîäî ãàðàíòó-
âàííÿ ïðàâà íà ñóäîâèé çàõèñò ó ìàëîçíà÷íèõ ñïîðàõ» áóëî ñóòòєâî çì³-
íåíî ðîçïîä³ë öèâ³ëüíèõ ñïðàâ çà ïîçîâàìè ìàéíîâîãî õàðàêòåðó íà ãðóïè 
çàëåæíî â³ä ö³íè ïîçîâó òà äåùî óñêëàäíåíî ï³äñòàâè ðîçìåæóâàííÿ öèâ³ëü-
íèõ ñïðàâ íà ñïðàâè çàãàëüíîãî òà ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ.
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Анотація
Андронов І. В. Вплив ціни позову на цивільну процесуальну форму. – Сòàòòÿ.
Дàíà íàóêîâà ñòàòòÿ ïðèñâÿ÷åíà âèçíà÷åííþ õàðàêòåðó âïëèâó ö³íè ïîçîâó íà ïðî-

öåäóðó ðîçãëÿäó òà âèð³øåííÿ öèâ³ëüíèõ ñïðàâ ó ñóäàõ ïåðøî¿, àïåëÿö³éíî¿ òà êàñàö³éíî¿ 
³íñòàíö³¿.

Ó ñòàòò³ äîñë³äæåíî ïîðÿäîê â³äíåñåííÿ öèâ³ëüíèõ ñïðàâ äî êàòåãîð³¿ ìàëîçíà÷íèõ øëÿ-
õîì ïðÿìî¿ âêàç³âêè â çàêîí³ ÷è çà óõâàëîþ ñóäó, îõàðàêòåðèçîâàíî ï³äñòàâè äèôåðåíö³àö³¿ 
ñóäîâî¿ ïðîöåäóðè íà çàãàëüíå òà ñïðîùåíå ïîçîâíå ïðîâàäæåííÿ çàëåæíî â³ä ö³íè ïîçîâó, 
äîñë³äæåíî âïëèâ ö³íè ïîçîâó íà ðîçãëÿä ñïðàâè ç âèêëèêîì ó÷àñíèê³â ñïðàâè â ñóäîâå 
çàñ³äàííÿ ÷è âèêëþ÷íî â ïîðÿäêó ïèñüìîâîãî ïðîâàäæåííÿ. Тàêîæ â ñòàòò³ îêðåñëåíî ï³ä-
ñòàâè òà ïðîöåñóàëüíèé ïîðÿäîê ïåðåâåäåííÿ ðîçãëÿäó ñïðàâè ³ç çàãàëüíîãî ó ñïðîùåíå 
ïîçîâíå ïðîâàäæåííÿ òà íàâïàêè.

Сòâåðäæóєòüñÿ, ùî ç íàáðàííÿì ÷èííîñò³ Çàêîíó Óêðà¿íè â³ä 03.10.2017 № 2147-VIII 
Óêðà¿íè «Пðî âíåñåííÿ çì³í äî Гîñïîäàðñüêîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè, Цèâ³ëü-
íîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè, Кîäåêñó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè òà 
³íøèõ çàêîíîäàâ÷èõ àêò³â», ÿêèì ЦПК áóâ âèêëàäåíèé ó íîâ³é ðåäàêö³¿, ö³íà ïîçîâó çíà÷íî 
ïîñèëèëà ñâ³é âïëèâ íà öèâ³ëüíó ïðîöåñóàëüíó ôîðìó, ïåðåòâîðèâøèñü ç ïðîñòîãî ðåêâ³-
çèòó ïîçîâíî¿ çàÿâè, íåîáõ³äíîãî, ïåðåâàæíî, äëÿ ðîçðàõóíêó ñóäîâîãî çáîðó, íà ñïðàâæ-
í³é ñóá³íñòèòóò ïîçîâíîãî ïðîâàäæåííÿ, âàæëèâèé, ïîäåêóäè îñíîâíèé êðèòåð³é, çàâäÿêè 
ÿêîìó â³äáóâàєòüñÿ äèôåðåíö³àö³ÿ ñóäîâèõ ïðîöåäóð â ðàìêàõ ïîçîâíîãî ïðîâàäæåííÿ, 
àïåëÿö³éíîãî ðîçãëÿäó ñïðàâè, à òàêîæ âïëèâàє íà ìîæëèâ³ñòü êàñàö³éíîãî îñêàðæåííÿ 
ñóäîâîãî ð³øåííÿ. Тîáòî áåçïîñåðåäíüî âïëèâàє íà ðåàë³çàö³þ ïðèíöèïó ïðîïîðö³éíîñò³ 
â öèâ³ëüíîìó ñóäî÷èíñòâ³.

Çðîáëåíî âèñíîâîê, ùî âíàñë³äîê ïðèéíÿòòÿ òà íàáðàííÿ ÷èííîñò³ Çàêîíó Óêðà¿íè 
â³ä 19.06.2024 № 3831-IX «Пðî âíåñåííÿ çì³í äî Цèâ³ëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿-
íè òà Кîäåêñó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè ùîäî ãàðàíòóâàííÿ ïðàâà íà ñóäîâèé 
çàõèñò ó ìàëîçíà÷íèõ ñïîðàõ» áóëî ñóòòєâî çì³íåíî ðîçïîä³ë öèâ³ëüíèõ ñïðàâ çà ïîçîâàìè 
ìàéíîâîãî õàðàêòåðó íà ãðóïè çàëåæíî â³ä ö³íè ïîçîâó òà äåùî óñêëàäíåíî ï³äñòàâè ðîç-
ìåæóâàííÿ öèâ³ëüíèõ ñïðàâ íà ñïðàâè çàãàëüíîãî òà ñïðîùåíîãî ïîçîâíîãî ïðîâàäæåííÿ.

Ключові слова: ïðàâîñóääÿ, ñóäîâèé çàõèñò, öèâ³ëüíèé ïðîöåñ, öèâ³ëüíà ïðîöåñóàëüíà 
ôîðìà, ïîçîâíå ïðîâàäæåííÿ, ö³íà ïîçîâó, ìàëîçíà÷íà ñïðàâà. 

Summary
Andronov I. V. The influence of the cost of claim on the civil procedural form. – Article.
This scientific article is devoted to the determination of the nature of the influence of the 

cost of claim on the procedure for consideration and resolution of civil cases in the courts of 
the first, appeal and cassation instance.

The article examines the procedure for assigning civil cases to the category of insignificant 
by direct instruction in the law or by court order, characterizes the grounds for differentiating 
the court procedure into general and simplified lawsuit proceedings depending on the cost of 

Андронов І. В. Вплив ціни позову на цивільну процесуальну форму
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claim, investigates the influence of the cost of claim on the consideration of the case with the 
summoning of the participants in the case to a court session or exclusively in the order of 
written proceedings. The article also outlines the grounds and procedure for transferring a case 
from a general to a simplified claim proceeding and vice versa.

It is claimed that with the entry into force of the Law of Ukraine dated 03.10.2017 No. 
2147-VIII of Ukraine «On Amendments to the Economic Procedural Code of Ukraine, the 
Civil Procedural Code of Ukraine, the Code of Administrative Procedure of Ukraine and other 
legislative acts», by which the CPC was set out in a new version, the cost of claim significantly 
increased its influence on the civil procedural form, transformed from a simple requisite of a claim 
statement, necessary, mainly, for the calculation of a court fee, to a real sub-institute of a claim 
proceeding, an important, sometimes the main criterion, thanks to which the differentiation of 
court procedures within the framework of a claim proceeding, appellate consideration of a case 
occurs, and also affects the possibility of a cassation appeal of judgement. That is, it directly 
affects the implementation of the principle of proportionality in civil proceedings.

It was concluded that as a result of the adoption and entry into force of the Law of Ukraine 
dated 19.06.2024 No. 3831-IX «On Amendments to the Civil Procedure Code of Ukraine 
and the Code of Administrative Procedure of Ukraine on Guaranteeing the Right to Judicial 
Protection in Minor Disputes» the distribution of civil cases by claims of a property nature on 
groups depending on the cost of claim and the grounds for dividing civil cases into cases of 
general and simplified legal proceedings are somewhat complicated.

Key words: justice, judicial protection, civil process, civil procedural form, claim proceedings, 
cost of claim, minor case.
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Р. М. Бірюков 

ПОЛІТИЗАЦІЯ БОРОТЬБИ З ТЕРОРИЗМОМ У ЄВРОПІ  
В 1970-Х РОКАХ ТА ЇЇ ВПЛИВ НА РОЗВИТОК МІЖНАРОДНОГО 

ПОЛІЦЕЙСЬКОГО СПІВРОБІТНИЦТВА

Постановка проблеми. Бîðîòüáà ç òåðîðèçìîì áóëà îñíîâíèì íàïðÿ-
ìîì ì³æíàðîäíîãî ïîë³öåéñüêîãî ñï³âðîá³òíèöòâà íà ðàííüîìó åòàï³ éîãî 
ðîçâèòêó 70-80-õ ðîêàõ ХХ ñòîë³òòÿ. Тåðîðèñòè÷íà çàãðîçà ñòàëà îäíèì 
ç íàéïîë³òèçîâàí³øèõ ïèòàíü ó єâðîïåéñüêîìó ïóáë³÷íîìó äèñêóðñ³ â öåé 
ïåð³îä, ùî âèêëèêàëî äèñêóñ³þ ùîäî ñòâîðåííÿ ïîñò³éíî ä³þ÷îãî îðãàíó 
ïîë³öåéñüêîãî ñï³âðîá³òíèöòâà òà çóìîâèëî ñòâîðåííÿ Гðóïè ТРЕВІ. Дîñë³-
äæåííÿ ïîçèö³é äåðæàâ ç öüîãî ïèòàííÿ ïîêàçóє, ÿêèì ÷èíîì ¿õí³ ðîçá³æ-
í³ ó ö³é ñôåð³ ïîñòóïîâî ãàðìîí³çóâàëèñÿ ùîäî ôîðìóâàííÿ ³äå¿ спільної 
протидії терористичній загрозі.

Метою дослідження є âèÿâëåííÿ õàðàêòåðó òà îñîáëèâîñòåé äèñêó-
ñ³¿ ùîäî ì³æíàðîäíîãî ïîë³öåéñüêîãî ñï³âðîá³òíèöòâà â Єâðîï³ ó ñôåð³ 
áîðîòüáè ç òåðîðèçìîì ó 70–80-õ ðîêàõ ХХ ñòîë³òòÿ.

Аналіз останніх досліджень і публікацій. Сòàí îïðàöþâàííÿ ïðî-
áëåìàòèêè ðîçâèòêó ì³æíàðîäíîãî ïîë³öåéñüêîãî ñï³âðîá³òíèöòâà â Єâðîï³ 
â äîñë³äæóâàíèé ïåð³îä âàæêî íàçâàòè çàäîâ³ëüíèì. Ó â³ò÷èçíÿí³é ë³òå-
ðàòóð³ â³äñóòí³ íàâ³òü ïî÷àòêîâ³ ðîçâ³äêè ç äàíîãî ïèòàííÿ. Ó çàðóá³æ-
í³é ë³òåðàòóð³ ìîæíà âèä³ëèòè ðÿä àâòîð³â, ùî äîñë³äèëè ïîë³òè÷íó òà 
³íñòèòóö³éíó ³ñòîð³þ ³íñòèòóò³â ì³æíàðîäíîãî ïîë³öåéñüêîãî ñï³âðîá³òíè-
öòâà â Єâðîï³ â äîñë³äæóâàíèé ïåð³îä, ñåðåä ÿêèõ ìîæíà âèä³ëèòè ðîáî-
òè Ф. Кüîí³ãà, Е. Îáåðëîñêàìïà, П. Кàöåíøàéíà. Вîäíî÷àñ, êîìïëåêñíå 
äîñë³äæåííÿ âêàçàíèõ ïèòàíü äîñ³ â³äñóòíє. Дàíà ñòàòòÿ є ñïðîáîþ ïîäî-
ëàòè öþ ïðîãàëèíó â äîñë³äæåííÿõ. 

Виклад основного матеріалу. Пðè äîñë³äæåíí³ ñòâîðåííÿ Гðóïè  
ТРЕВІ äîö³ëüíî â³äçíà÷èòè äåê³ëüêà ìîìåíò³â, ÿê³ ñòîñóþòüñÿ ìîòèâàö³é 
äåðæàâ ùîäî ï³äòðèìêè ¿¿ ñòâîðåííÿ. Дëÿ Í³ìå÷÷èíè öå áóëà çàãðîçà òåðî-
ðèçìó. Í³ìåöüêèé óðÿä çà ÷àñ³â êàíöëåðñòâà В³ëë³ Бðàíäòà ó 1969–1974 ðî- 
êàõ ñïðèéìàëè âíóòð³øíþ áåçïåêó ÿê ÷àñòèíó ñîö³àëüíî¿ ïîë³òèêè òà ïîáó-
äîâè áåçïå÷íîãî ñóñï³ëüñòâà. В³äïîâ³äíî, íà ïî÷àòêó 1970-õ ðîê³â í³ìåöü-
êèé óðÿä çàïðîâàäèâ íèçêó çàõîä³â òà ðåôîðì ó â³äïîâ³äü íà çðîñòàþ÷ó 
ê³ëüê³ñòü òåðîðèñòè÷íèõ ³íöèäåíò³â, çîêðåìà ÿêèõ ðÿä ðåïðåñèâíèõ ðåôîðì 
ïðàâîçàñòîñóâàííÿ, ùî ³í³ö³þâàëèñÿ ïåðåâàæíî íà âèñîêèõ ïîë³òè÷íèõ 
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ð³âíÿõ. Сåðåä íàéá³ëüø âàæëèâèõ ïðîãðàìà ìîäåðí³çàö³¿ òà ³íòåíñèô³êàö³¿ 
áîðîòüáè ç³ çëî÷èíí³ñòþ òà âñåîõîïëþþ÷à ôåäåðàëüíà ïðîãðàìà âíóòð³ø-
íüî¿ áåçïåêè, ùî áóëè çàïóùåí³ â³äïîâ³äíî â 1972 òà 1974 ðîêàõ [1, c. 250]. 
Ц³ òà ³íø³ çóñèëëÿ óðÿäó, ñïðÿìîâàí³ íà öåíòðàë³çàö³þ, ìîäåðí³çàö³þ òà 
êðàùó êîîðäèíàö³þ ïðàâîçàñòîñóâàííÿ â Í³ìå÷÷èí³ òà ¿¿ ôåäåðàëüíèõ çåì-
ëÿõ ³ëþñòðóþòü, ïî-ïåðøå, ïîë³òèçàö³þ âíóòð³øíüî¿ áåçïåêè â Í³ìå÷÷èí³, 
à ïî-äðóãå ïîÿâó ñôåðè ïîë³òèêè áåçïåêè [2, c. 89]. 

Рîçâèòîê ì³æíàðîäíîãî ï³äõîäó äî áîðîòüáè ç òåðîðèçìîì ó âíóòð³ø-
í³õ äèñêóñ³ÿõ ùîäî òðàíñêîðäîííèõ ä³é ïðîòè ì³æíàðîäíî¿ îðãàí³çîâàíî¿ 
çëî÷èííîñò³ ñïðèÿâ ïîë³òèçàö³¿ òåìàòèêè âíóòð³øíüî¿ áåçïåêè. Îêðåì³ 
÷èíîâíèêè ôåäåðàëüíîãî òà çåìåëüíîãî ð³âíÿ àêòèâíî ëîá³þâàëè ïðîâå-
äåííÿ єâðîïåéñüêî¿ êîíôåðåíö³¿ ùîäî ³íñòèòóö³îíàë³çàö³¿ ñï³âðîá³òíèöòâà 
â ðàìêàõ Єâðîïåéñüêèõ Сï³ëüíîò â ôîðì³ Єâðîïåéñüêîãî ïîë³öåéñüêîãî 
óïðàâë³ííÿ. Çàêëèêè äî ä³é, âèñâ³òëåííÿ â ìåä³à òà, â³äïîâ³äíî, âèñîêà 
ïîì³òí³ñòü â³äïîâ³äíî¿ òåìàòèêè ëèøå ïîñèëèëè öåé òèñê. 

Ó òîé ÷àñ, ÿê îô³ö³éí³ äâîñòîðîíí³ ï³äãîòîâ÷³ ä³¿ äî êîíôåðåíö³¿ ЄЕС 
òðèâàëè ó Фðàíö³¿ ç 1974 ðîêó, â³äáóëèñÿ äâ³ ïîä³¿, ùî ïîñèëèëè ïîë³-
òèçàö³þ òåìè âíóòð³øíüî¿ áåçïåêè. Йäåòüñÿ ïðî äâ³ òåðîðèñòè÷íèõ àòà-
êè, à ñàìå âèêðàäåííÿ Пåòåðà Лîðåíöà ïðåäñòàâíèêàìè Фðàêö³¿ Чåðâîíî¿ 
àðì³¿ òà îáëîãó ïîñîëüñòâà ФРÍ ó Сòîêãîëüì³ 24 êâ³òíÿ 1974 ðîêó ø³ñòüìà 
òåðîðèñòàìè ФЧÀ, ï³ä ÷àñ ÿêî¿ â çàðó÷íèêè áóëî çàõîïëåíî 12 ÷èíîâíèê³â 
ïîñîëüñòâà, ç ÿêèõ äâîє áóëî âáèòî. Бåçñóìí³âíî, ö³ ³íöèäåíòè â³ä³ãðàëè 
ñâîþ ðîëü ó äåáàòàõ ùîäî áåçïåêè â í³ìåöüêîìó ñóñï³ëüñòâ³ [3]. 

Вîäíî÷àñ, ó 1975 ðîö³ ìîæíà áóëî ñïîñòåð³ãàòè ³ìïóëüñ â í³ìåöüêèõ 
ïðåôåðåíö³ÿõ ùîäî ïðîñóâàííÿ ì³æíàðîäíèõ ä³é, ùî âèõîäèëè çà ìåæ³ 
çâè÷àéíîãî ôóíêö³îíàëüíîãî òèñêó â³ä âçàєìîçàëåæíîñò³. Кð³ì òîãî, 
Í³ìå÷÷èíà ïðîñóâàëà ³äåþ êîíôåðåíö³¿ ñåðåä ³íøèõ єâðîïåéñüêèõ äåðæàâ. 
Пîë³òèçàö³ÿ ï³äøòîâõóâàëà Í³ìå÷÷èíó ïðîñóâàòè äàíó òåìàòèêó, êîíöåí-
òðóþ÷èñü íà áîðîòüá³ ç òåðîðèçìîì, â òàêèé ñïîñ³á â³äõîäÿ÷è â³ä ïî÷àòêî-
âî¿ ïðåôåðåíö³¿ çàãàëüíîãî ï³äõîäó äî âñ³є¿ êàòåãîð³¿ ì³æíàðîäíî¿ áåçïåêè. 
Çñóâ ïðåôåðåíö³¿ â á³ê áîðîòüáè ç òåðîðèçìîì ³ëþñòðóє òå, ÿê ð³çí³ äðàé-
âåðè âèçíà÷àëè ñòàâëåííÿ Í³ìå÷÷èíè â ïåð³îä, ùî ðîçãëÿäàєòüñÿ. 

В³äïîâ³ääþ Í³ìå÷÷èíè íà äâà òåðîðèñòè÷íèõ íàïàäè, ùî áóëè çãàäàí³ 
âèùå, ñòàëà ÿâíà äåìîíñòðàö³ÿ êîíòðîëþ. Фåäåðàëüíèì óðÿäîì áóëè ñòâî-
ðåí³ êðèçîâ³ êîì³òåòè, ùî ïîäàëî ÿâíèé ñèãíàë íå ò³ëüêè í³ìåöüê³é ãðî-
ìàäñüêîñò³, àëå é єâðîïåéñüêèì óðÿäàì. Гðîìàäñüêà äóìêà òà ìåä³à â ФРÍ 
â òîé ÷àñ ï³äòðèìóâàëè âñå á³ëüø æîðñòêó ë³í³þ ïîâåä³íêè ùîäî òåðî-
ðèçìó, ùî ïðèçâåëî äî ïðèéíÿòòÿ ñàìå òàêîãî ïîë³òè÷íîãî êóðñó óðÿäîì. 
В öüîìó êîíòåêñò³ ðåãóëÿðíî ïîâòîðþâàëàñÿ ðèòîðèêà ùîäî åêçèñòåíö³é-
íî¿ çàãðîçè, ÿêó ñòàíîâèòü òåðîðèçì [4, c. 165]. 

Цå äåìîíñòðóє íàñê³ëüêè âàæëèâîþ áóëà ïîë³òèçàö³ÿ äëÿ ãðîìàäñüêîãî 
îáãîâîðåííÿ òåðîðèçìó ÿê òåìàòèêè, ùî ïîòðåáóâàëà íåãàéíî¿ ïîë³òè÷íî¿ 
óâàãè. Ó 1975 ðîêó í³ìåöüê³ ïîë³òèêè áóëè ãîòîâ³ çä³éñíèòè áóäü-ÿê³ íåîá-
õ³äí³ çàõîäè. В çàÿâ³ Бóíäåñòàãó êàíöëåð Шì³äò, íàïðèêëàä, â³äçíà÷èâ, ùî 
«âñ³, õòî ãîòîâèé çàõèùàòè äåðæàâó ïîâèíåí ä³éòè äî êîðäîí³â òîãî, ùî 
äîçâîëÿє äåðæàâà» [5, c. 88]. Цÿ çðîñòàþ÷à ö³ëåñïðÿìîâàíà ïîë³òèçàö³ÿ âñå 
á³ëüøå ðîçâèâàëà òåìó ñåêóðèçàö³¿. Пîë³òè÷íèé âèì³ð áîðîòüáè ç òåðîðèç-
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ìîì òà ïîë³òèêè âíóòð³øíüî¿ áåçïåêè ФРÍ òà éîãî ïîë³òèçàö³ÿ â ñóñï³ëü-
ñòâ³ òà ìåä³ ïðåäñòàâëÿëè ñîáîþ ñóòòєâèé äðàéâåð í³ìåöüêî¿ ïðåôåðåíö³¿ 
ùîäî äàëåêîñÿæíèõ ì³æíàðîäíèõ ä³é ïðîòè òåðîðèçìó [6, c. 458]. 

Çîêðåìà, ôåäåðàëüíèé ì³í³ñòð þñòèö³¿ Г. Й. Фîãåëü àêòèâíî ëîá³þâàâ 
óõâàëåííÿ Єâðîïåéñüêî¿ êîíâåíö³¿ ïî áîðîòüá³ ç òåðîðèçìîì, ÿêà çðåø-
òîþ áóëà óõâàëåíà Рàäîþ Єâðîïè òà â³äêðèòà äëÿ ï³äïèñàííÿ 27 ñ³÷íÿ 
1977 ðîêó [7]. Іí³ö³àòèâè Í³ìå÷÷èíè âêîòðå ³ëþñòðóþòü, ùî ñï³â³ñíóâàííÿ, 
âçàєìîçàëåæí³ñòü, òà ïîë³òèçàö³ÿ ÷àñòî âçàєìîä³þòü òà ïîñèëþþòü îäíà 
îäíó ÿê ïîÿñíþþ÷³ ôàêòîðè ïåâíî¿ ïðåôåðåíö³¿. В òîé ÷àñ ÿê ïîë³òèçàö³ÿ, 
áåçóìîâíî, áóëà îäíèì ç äðàéâåð³â í³ìåöüêî¿ êàìïàí³¿ çà ì³æíàðîäíå ñï³â-
ðîá³òíèöòâî, â îô³ö³éíîìó äèñêóðñ³ äîì³íóâàëè ïîÿñíåííÿ, ùî ґðóíòóþòüñÿ 
íà âçàєìîçàëåæíîñò³ ÿê ï³äñòàâ³ äëÿ êîëåêòèâíèõ ä³é. Çàÿâëÿëîñÿ, ùî 
òåðîðèçì òåïåð ïîãðîæóє íå îäí³é äåðæàâ³, à ³ñíóâàííþ íîðìàëüíèõ ì³æ-
íàðîäíèõ â³äíîñèí. Àíàëîã³÷íó ðèòîðèêó ìîæíà çíàéòè â í³ìåöüê³é ïðî-
ïîçèö³¿ ïîë³òè÷íî¿ äåêëàðàö³¿ ï³ä ÷àñ Єâðîïåéñüêî¿ êîíôåðåíö³¿ ç âíóòð³ø-
íüî¿ áåçïåêè 29 ÷åðâíÿ 1976 ðîêó, ÿêà òàêîæ âèïðàâäîâóâàëà єâðîïåéñüêå 
ïîë³öåéñüêå ñï³âðîá³òíèöòâî ïîòðåáîþ â ì³æíàðîäí³é áåçïåö³, ùî ïîõîäèòü 
ç ãëîáàë³çàö³¿ [8, c. 81]. 

Çàêëèêàþ÷è äî êîëåêòèâíèõ ä³é ó áîðîòüá³ ç ì³æíàðîäíèì òåðîðèçìîì, 
Í³ìå÷÷èíà ³í³ö³þâàëà ñòâîðåííÿ òðüîõ ðîáî÷èõ ãðóï, ä³ÿëüí³ñòü ÿêèõ âèÿ-
âèëàñÿ íåäîâãîòðèâàëîþ. Îäíàê, òåðàêò íà îë³ìï³àä³ â Мþíõåí³ âïëèíóâ 
íà ïðåôåðåíö³¿ Í³ìå÷÷èíè ùîäî єâðîïåéñüêîãî ïîë³öåéñüêîãî ñï³âðîá³òíè-
öòâà ñóòòєâî ãëèáøå. Тàê, Е. Îáåðîëñêàìï âêàçóє, ùî í³ìåöüê³ ôåäåðàëüí³ 
ì³í³ñòðè Гàíñ Д³òðèõ Гåíøåð, Вåðíåð Мàéõîôåð òà Вàëüòåð Шååëü ñòàëè 
÷ëåíàìè êðèçîâîãî êîì³òåòó, óòâîðåíîãî äëÿ òîãî, àáè ðîçãëÿäàòè ïèòàííÿ 
çàõîïëåííÿ çàðó÷íèê³â. Гåíøåð íàâ³òü â³â ïðÿì³ ïåðåãîâîðè ç òåðîðèñòàìè 
òà çàïðîïîíóâàâ ñåáå â îáì³í íà çàðó÷íèê³â. Íå ìîæå áóòè ñóìí³âó, ùî 
öåé áåçïîñåðåäí³é ëþäñüê³é äîñâ³ä íà ïåðø³é ë³í³¿ áîðîòüáè ç òåðîðèñ-
òè÷íèì íàïàäîì âïëèíóâ íà öèõ ïîë³òèê³â â ïèòàííÿõ òåðîðèçìó òà âíó-
òð³øíüî¿ áåçïåêè. В öüîìó êîíòåêñò³ ïðîïîçèö³ÿ Гåíøåðà äî Єâðîïåéñüêî¿ 
êîíôåðåíö³¿ ç âíóòð³øíüî¿ áåçïåêè íàïî÷àòêó 1973 ðîêó âèãëÿäàє ÷èìîñü 
á³ëüøèì, í³æ çá³ã ó ÷àñ³ [9, c. 328]. 

Хî÷à âçàєìîçàëåæí³ñòü â³ä³ãðàëà ïåâíó ðîëü â ìîòèâàö³¿ Í³ìå÷÷èíè ðîç-
âèâàòè ³äåþ ì³æíàðîäíîãî ïîë³öåéñüêîãî ñï³âðîá³òíèöòâà òà âíóòð³øíüî¿ 
áåçïåêè, ñàìå ð³çàíèíà ó Мþíõåí³ ñòâîðèëà ïîòð³áíèé ïîë³òè÷íèé ³ìïóëüñ 
äëÿ ïðîñóâàííÿ ñï³âðîá³òíèöòâà íà єâðîïåéñüêîìó ð³âí³ [10, c. 19]. Пîíàä 
çâè÷àéíèé øîê, íàïàä ñòâîðèâ ãëèáîêå ïî÷óòòÿ íåâïåâíåíîñò³ ç áîêó ãðî-
ìàäñüêîñò³ òà ïîë³òèê³â òà çàïèò íà ïîñèëåííÿ ðîáîòè â ãàëóç³ âíóòð³øíüî¿ 
áåçïåêè [11, c. 114–115]. Тàêèì ÷èíîì, íåãàéíà ïîë³òè÷íà ðåàêö³ÿ ФРÍ 
íà òåðàêò â Мþíõåí³ çðåøòîþ çàêëàëà îñíîâè єâðîïåéñüêîãî ïîë³öåéñüêî-
ãî ñï³âðîá³òíèöòâà ç ïèòàíü òåðîðèçìó òà âíóòð³øíüî¿ áåçïåêè. 

Пîë³òèçàö³ÿ á³ëà çíà÷íî ìåíøîþ òà â³ä³ãðàëà çíà÷íî ìåíø âèð³øàëüíó 
ðîëü ó âèçíà÷åíí³ ïðåôåðåíö³é Фðàíö³¿, õî÷à Фðàíö³ÿ ò³ñíî ñï³âïðàöþâàëà 
ç Í³ìå÷÷èíîþ â ï³äãîòîâö³ çàïëàíîâàíî¿ êîíôåðåíö³¿ ì³í³ñòð³â âíóòð³øí³õ 
ïðàâ äåðæàâ-ó÷àñíèöü ЄЕС. Íà â³äì³íó â³ä Í³ìå÷÷èíè, ç ¿¿ ÿâíî çàÿâëå-
íèì ³íòåðåñîì ó ïðîâåäåíí³ ì³í³ñòåðñüêî¿ êîíôåðåíö³¿ ç ïèòàíü âíóòð³øí³õ 
ñïðàâ ÿêîìîãà øâèäøå, ïîçèö³ÿ Фðàíö³¿ áóëà çíà÷íî á³ëüø ñêåïòè÷íîþ. 
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Хî÷à ôðàíö³ÿ ñïî÷àòêó íåôîðìàëüíî ñï³âïðàöþâàëà ç Í³ìå÷÷èíîþ ç ïèòàíü 
áîðîòüáè ç òåðîðèçìîì òà íå çàïåðå÷óâàëà ïðîòè ³íòåíñèô³êàö³¿ ñï³âðîá³ò-
íèöòâà òà ðîçøèðåííÿ éîãî íà ³íø³ äåðæàâè-ó÷àñíèö³ Єâðîïåéñüêèõ Сï³ëü-
íîò, âîíà ïðîÿâëÿëà ñèëüíó ñòóðáîâàí³ñòü ùîäî â³äíîñèí ç àðàáñüêèìè 
äåðæàâàìè. Цÿ ïîçèö³ÿ âêàçóє íà â³äñóòí³ñòü ïîë³òèçàö³¿ òà ãðîìàäñüêîãî 
òèñêó ç ïèòàíü âíóòð³øíüî¿ áåçïåêè Фðàíö³¿. Б³ëüøå òîãî, ñàìå ì³ðêóâàííÿ 
çîâí³øíüî¿ ïîë³òèêè âèçíà÷èëè ïðåôåðåíö³þ Фðàíö³¿ íà óíèêíåííÿ ïîë³òè-
çàö³¿ ä³é Сï³ëüíîò ïðîòè òåðîðèçìó. Фðàíö³ÿ íàâ³òü ïîãðîæóâàëà ïîâí³ñòþ 
âèéòè ç íåôîðìàëüíèõ óãîä, ÿêùî âîíè ñòàíóòü ïóáë³÷íèìè, òàêèì ÷èíîì 
ôàêòè÷íî çàáëîêóâàâøè ³í³ö³àòèâó Í³ìå÷÷èíè ùîäî øâèäêîãî ñòâîðåííÿ 
Гðóïè ТРЕВІ [12, c. 72].

Íà â³äì³íó â³ä âèñîêîãî ð³âíÿ ïîë³òèçàö³¿ â Í³ìå÷÷èí³, ó Фðàíö³¿ òåìàòè-
êà ë³âîãî òà ïðàâîãî òåðîðèçìó íà ïî÷àòêó 1970-õ ðîê³â àêòèâíî íå îáãîâî-
ðþâàëàñÿ. Р³âåíü òåðîðèñòè÷íîãî íàñèëüñòâà ó Фðàíö³¿ áóâ ñóòòєâî íèæ-
÷èì çà í³ìåöüêèé, ³ òåðîðèñòè÷í³ ãðóïè íå ñïðèéìàëèñÿ ÿê çíà÷íà çàãðîçà 
ôðàíöóçüê³é äåðæàâ³ òà ãðîìàäñüê³é áåçïåö³ [13, c. 431]. М³æ 1974 òà 
1985 ðîêàìè Фðàíö³ÿ çàçíàëà 358 òåðîðèñòè÷íèõ ³íöèäåíò³â, ó òîé ÷àñ ÿê 
Í³ìå÷÷èíà – 2355 [14, c. 181]. Пîêàçîâî, ùî ê³ëüê³ñòü òåðîðèñòè÷íèõ àêò³â 
â Сïîëó÷åíîìó Кîðîë³âñòâ³ ñêëàëà 242 [14, c. 181], àëå ïðè öüîìó âîíî 
àêòèâíî ï³äòðèìóâàëî ä³¿ Сï³ëüíîò ùîäî òåðîðèçìó. Цå, éìîâ³ðíî, äåìîí-
ñòðóє, ùî ð³âåíü òåðîðèñòè÷íèõ íàïàä³â òà ôàêòè÷íà âçàєìîçàëåæí³ñòü 
ñàì³ ïî ñîá³ íå ìîæóòü ïîÿñíèòè ïðåôåðåíö³¿ äåðæàâ â á³ê єâðîïåéñüêîãî 
ñï³âðîá³òíèöòâà. Тàêîæ ñë³ä áðàòè äî óâàãè òèï òåðîðèñòè÷íèõ íàïàä³â. 

В³äïîâ³äíî, ïîë³òèçàö³ÿ ó Фðàíö³¿ ñóòòєâî çðîñëà íàïðèê³íö³ 1970-õ ðîê³â, 
êîëè ðàäèêàëüí³ ãðóïè ïîðîäèëè â ãðîìàäñüêîñò³ ñòðàõ øëÿõîì á³ëüø ñèñ-
òåìàòè÷íèõ àòàê [15, c. 124]. Пåâíèé ñòóï³íü ïîë³òèçàö³¿ ùîäî ñôåðè âíó-
òð³øí³õ ñïðàâ Фðàíö³¿ âæå ³ñíóâàâ íàïî÷àòêó 1970-õ ðîê³â ÿê íàñë³äîê 
òåðîðèñòè÷íèõ íàïàä³â òà çðîñòàííÿ ð³âíÿ çëî÷èííîñò³. Îäíàê, ïîë³ö³ÿ 
ó Фðàíö³¿ áóëà íåïîïóëÿðíà ÷åðåç æîðñòêó òàêòèêó ïðîòèä³¿ çëî÷èííîñò³. 
В³äïîâ³äíî, Фðàíö³ÿ ñâ³äîìî ïðîñóâàëà êóðñ íà äåïîë³òèçàö³þ, â òîìó ÷èñ-
ë³ äåöåíòðàë³çàö³þ óïðàâë³ííÿ ïîë³ö³єþ [12, c. 73]. 

Íå äèâíî, ùî â ïåðø³é ïîëîâèí³ 1970-õ ðîê³â ïðîòèä³ÿ Фðàíö³¿ áóäü-
ÿê³é ïîë³òèçàö³¿ ñï³ëüíèõ єâðîïåéñüêèõ çóñèëü ùîäî áîðîòüáè ç òåðîðèç-
ìîì ïðèçâåëà äî òîãî, ùî Í³ìå÷÷èíà îáåðåæíî ïîñòàâèëàñÿ äî êîíòàêò³â 
ç Фðàíö³єþ ùîäî ñòâîðåííÿ Гðóïè ТРЕВІ. Хî÷à íà ì³í³ñòåðñüêîìó ð³âí³ 
áóëî äîñÿãíóòî çãîäè ùîäî ïîë³òè÷íîãî ë³äåðñòâà Фðàíö³¿ òà Í³ìå÷÷èíè 
â êîíòåêñò³ ïîë³öåéñüêîãî ñï³âðîá³òíèöòâà, ôðàíêî-í³ìåöüêà ðîáî÷à ãðó-
ïà êîíöåíòðóâàëàñÿ ïåðåâàæíî íà ïðàêòè÷í³é äâîñòîðîíí³é êîîïåðàö³¿, íà 
ÿêó âïëèâàëî ïðàãíåííÿ Фðàíö³¿ óíèêíóòè ïóáë³÷íî¿ óâàãè. Кîëè Сïîëó÷å-
íå Кîðîë³âñòâî ïðî³íôîðìóâàëî Фðàíö³þ òà Í³ìå÷÷èíó, ùî âîíî çáèðàєòü-
ñÿ ïóáë³÷íî îãîëîñèòè ïðî ñâîþ ïðîïîçèö³þ íà ñàì³ò³ ì³í³ñòð³â âíóòð³øí³õ 
ñïðàâ äåðæàâ-ó÷àñíèöü ЄЕС ó 1975 ðîö³ â Рèì³, Фðàíö³ÿ ïîâòîðèëà ñâîþ 
ïîçèö³þ ïðîòè ïóáë³÷íîãî íàãîëîñó íà ïðîáëåì³ òåðîðèçìó [12, c. 75]. 

Пîêàçîâî, ùî õî÷à ïîë³òèçàö³ÿ єâðîïåéñüêîãî ïîë³öåéñüêîãî ñï³âðîá³ò-
íèöòâà áóëà íåáàæàíîþ, ïðåçèäåíò Фðàíö³¿ ä’Еñòåí ñòàâ çàòÿòèì ïðèá³÷-
íèêîì єâðîïåéñüêîãî ïðîåêòó òà áàæàâ çðîáèòè çóñèëëÿ Фðàíö³¿ â öüîìó 
íàïðÿìêó â³äîìèìè ãðîìàäñüêîñò³. В öüîìó êîíòåêñò³ Фðàíö³ÿ àêòèâíî 
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ïðîñóâàëà ñòâîðåííÿ Єâðîïåéñüêîãî ïàñïîðòíîãî ñîþçó â Єâðîïåéñüê³é 
Рàä³, â òîìó ÷èñë³, çìåíøåííÿ ïðèêîðäîííîãî êîíòðîëþ [16, c. 55]. 

Пîä³áíî äî ïîë³òèçàö³¿ âíóòð³øíüî¿ áåçïåêè â Í³ìå÷÷èí³, îñîáëèâî â ñôå-
ð³ áîðîòüáè ç òåðîðèçìîì, ó Сïîëó÷åíîìó Кîðîë³âñòâ³ â³äáóâàëèñÿ ìàñø-
òàáí³ ïóáë³÷í³ äåáàòè ùîäî áåçïåêîâî¿ ñèòóàö³¿. Íàïàäè ë³âèõ òåðîðèñò³â 
òà ñïðîáè ï³äðèâó áóä³âåëü ïàðëàìåíòó òà Лîíäîíñüêîãî Тàóåðà â³ä³ãðàëè 
âàæëèâó ðîëü â äåáàòàõ ùîäî ñóñï³ëüíî¿ áåçïåêè òà âåðõîâåíñòâà ïðàâà. 

Кîëè ïðåì’єð-ì³í³ñòð Гàðîëüä В³ëüñîí â ïðîìîâ³ â ëèñòîïàä³ 1974 ðîêó 
ï³äòâåðäèâ «íàøó ð³øó÷³ñòü â³äñòåæèòè òà åôåêòèâíî ðîç³áðàòèñÿ ç³ çëî-
÷èíöÿìè, ÿê³ ñòîÿòü çà öèìè æàõëèâèìè âáèâñòâàìè» [16, c. 56], â³í ãîâî-
ðèâ ïðî áåçïîñåðåäíþ ðåàêö³þ íà çàíåïîêîєííÿ ãðîìàäÿí ó çâ’ÿçêó ç ä³ÿëü-
í³ñòþ òåðîðèñò³â ó Сïîëó÷åíîìó Кîðîë³âñòâ³. Îäíàê îñòàíí³ ïðîäîâæóâàëè 
ï³äðèâàòè ïóáë³÷íèé ïîðÿäîê òà âèêëèêàòè òðèâîãó â ñóñï³ëüñòâ³ â íàñòóï-
í³ ðîêè. Рÿä òåðîðèñòè÷íèõ íàïàä³â âèêëèêàâ âèñîêèé ð³âåíü çàíåïîêîєí-
íÿ íà âèùèõ ïîë³òè÷íèõ ð³âíÿõ òà øèðîêå âèñâ³òëåííÿ â ìåä³à [17]. 

Ó êîíòåêñò³ ñèëåííÿ ãðîìàäñüêîãî çàíåïîêîєííÿ òà çðîñòàþ÷î¿ ïîë³-
òèçàö³¿ áóëî óõâàëåí³ íàäçâè÷àéí³ çàêîíîäàâ÷³ çàõîäè, òàê³ ÿê Çàêîí 
ïðî áîðîòüáó ç òåðîðèçìîì (Prevention of Terrorism Act) [18]. Пîë³òè÷í³ 
äèñêóñ³¿ òàêîæ íàáóâàëè ãîñòðîòè, îñîáëèâî ùîäî ìîæëèâîñò³ ïîâòîðíîãî 
çàïðîâàäæåííÿ ñìåðòíî¿ êàðè çà òåðîðèñòè÷í³ çëî÷èíè, ùî äåìîíñòðóâàëî 
íàñê³ëüêè ñèëüí³ åìîö³¿ âèðóâàëè â áðèòàíñüêîìó ñóñï³ëüñòâ³ òà ïîë³òèêóì³ 
â öåé ÷àñ. 

М³í³ñòð âíóòð³øí³õ ñïðàâ Сïîëó÷åíîãî Кîðîë³âñòâà áóâ ïåðøèì, õòî â³ä-
÷óâ ïîë³òè÷íèé òà ãðîìàäñüêèé òèñê òà âèìóøåíèé áóâ çàõèùàòèñÿ â ïàð-
ëàìåíò³ ÷åðåç, í³áèòî, â³äñóòí³ñòü æîðñòêî¿ â³äïîâ³ä³ íà òåðîðèçì ç áîêó 
óðÿäó. Íå äèâíî, ùî çàãàëüíå çàíåïîêîєííÿ ùîäî òåðîðèçìó çðåøòîþ 
ïåðåòâîðèëîñÿ íà çàíåïîêîєííÿ óðÿäó ùîäî òîãî, ùî ñë³ä çä³éñíèòè êðîêè 
äëÿ áîðîòüáè ç öèì ÿâèùåì. Цå çá³ãëîñÿ â ÷àñ³ ç ïëàíàìè єâðîïåéñüêîãî 
ñï³âðîá³òíèöòâà. Б³ëüø êîíêðåòíî, öå çá³ãëîñÿ ç ïåðåãîâîðàìè ç Í³ìå÷÷è-
íîþ òà Фðàíö³єþ òà çðîñòàþ÷èì òèñêîì íà єâðîïåéñüê³ óðÿäè ùîäî áîðîòü-
áè ç òåðîðèçìîì. Ç ðîçðîáêîþ áðèòàíñüêèõ ïðîïîçèö³é ùîäî çóñòð³÷³ íà 
âèñîêîìó ð³âí³ ì³í³ñòð³â âíóòð³øí³õ ñïðàâ, â³äáóâàâñÿ îáì³í äóìêàìè ì³æ 
Фðàíö³єþ òà Í³ìå÷÷èíîþ ùîäî çíà÷åííÿ çðîñòàþ÷îãî òèñêó ãðîìàäñüêî¿ 
äóìêè â á³ëüøîñò³ єâðîïåéñüêèõ êðà¿í. Цåé òèñê ïðèçâ³â óðÿä Сïîëó÷åíîãî 
Кîðîë³âñòâà äî äóìêè, ùî â³äñóòí³ñòü óãîäè ìîæå äîð³âíþâàòè â³äñóòíîñò³ 
óâàãè äî ïðîáëåìè ì³æíàðîäíîãî òåðîðèçìó. Ç îãëÿäó íà ñèëüíèé ãðîìàä-
ñüêèé òà ìåä³éíèé ³íòåðåñ äî êîíòðòåðîðèñòè÷íèõ çàõîä³â, ïðèêìåòíî, ùî 
áðèòàíñüêèé óðÿä ïî÷àòêîâî â³ääàâàâ ïåðåâàãó òðèìàòè ïðîïîçèö³¿ ùîäî 
ñòâîðåííÿ Гðóïè ТРЕВІ ïîçà ñóñï³ëüíîþ óâàãîþ. М³í³ñòåðñòâî âíóòð³øí³õ 
ñïðàâ ïðîÿâëÿëî çàíåïîêîєííÿ ùî ³íôîðìàö³ÿ ìîæå ïðîñî÷èòèñÿ â ìåä³ 
äî òîãî, ÿê áðèòàíñüê³ ïëàíè áóäóòü îáãîâîðåí³ ç ³íøèìè äåðæàâàìè- 
ó÷àñíèöÿìè. Б³ëüøå òîãî, ñåðåä ì³í³ñòåðñòâ ³ñíóâàëà íåôîðìàëüíà äîìîâ-
ëåí³ñòü óíèêàòè áóäü-ÿêî¿ ïîë³òèçàö³¿ ïðîïîçèö³é ùîäî ñòâîðåííÿ ТРЕВІ. 

Пîë³òèçàö³ÿ âíóòð³øíüî¿ áåçïåêîâî¿ ñèòóàö³¿ â Сïîëó÷åíîìó Кîðîë³â-
ñòâ³ â ôîðì³ ïóáë³÷íèõ ïîë³òè÷íèõ äåáàò³â ùîäî òåðîðèçìó Іðëàíäñüêî¿ 
ðåñïóáë³êàíñüêî¿ àðì³¿ (äàë³ – ІРÀ) âïëèâàëà íà áðèòàíñüêó ïðåôåðåíö³þ 
íà êîðèñòü ðîçðîáêè єâðîïåéñüêîãî ïîë³öåéñüêîãî ñï³âðîá³òíèöòâà. Хî÷à 
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äèñêóñ³¿ ïåðåâàæíî ñòîñóâàëèñÿ íå ì³æíàðîäíîãî âèì³ðó òåðîðèçìó òà íå 
âèìàãàëè íåãàéíèõ ä³é, ïîñò³éíèé òà çðîñòàþ÷èé ãðîìàäñüêèé òèñê âñå-
ðåäèí³ êðà¿íè òà ì³æíàðîäí³é àðåí³ ðîáèëè äëÿ Сïîëó÷åíîãî Кîðîë³âñòâà 
ïîë³òè÷íî íåìîæëèâèì íå ï³äòðèìàòè єâðîïåéñüê³ çóñèëëÿ ç³ ñï³âðîá³òíè-
öòâà. П³ñëÿ íàïàä³â ІРÀ òà ñóòòєâî¿ ïîë³òèçàö³¿, Сïîëó÷åíå Кîðîë³âñòâî 
â³äðåàãóâàëà ÷åðåç ðÿä âíóòð³øíüîäåðæàâíèõ ïðàâîâèõ òà ïîë³òè÷íèõ 
çàõîä³â. Íàðîñòàþ÷³ åìîö³¿ òà, çäàâàëîñÿ á, íå÷óòëèâ³ñòü òåðîðèñò³â äî 
ñïðÿìîâàíèõ ïðîòè íèõ çàõîä³â, âèêëèêàëè äèñêóñ³þ ùîäî ñóñï³ëüíî¿ áåç-
ïåêè òà çðîñòàþ÷èé òèñê íà óðÿä ùîäî ïðîñóâàííÿ ïîë³öåéñüêîãî ñï³âðî-
á³òíèöòâà íà ð³âí³ ЄС [19]. 

Пðèì³òíî, ùî íàâ³òü ï³ñëÿ òîãî, ÿê Сïîëó÷åíå Кîðîë³âñòâî óñï³øíî 
âçÿëî ó÷àñòü â ï³äãîòîâ÷èõ çàõîäàõ ùîäî ñòâîðåííÿ Гðóïè ТРЕВІ âë³ò-
êó 1976 ðîêó, ïîë³òèçàö³ÿ òà ãðîìàäñüêèé òèñê ïðîäîâæóâàëè â³ä³ãðàâàòè 
ñâîþ ðîëü. 

Íà öüîìó òë³ âèñîêî¿ âíóòð³øíüî¿ ïîë³òèçàö³¿ ФРÍ òà Сïîëó÷åíå Кîðî-
ë³âñòâî ïðèñòóïèëè äî ì³æóðÿäîâèõ ïåðåãîâîð³â ùîäî êîíôåðåíö³¿. Вîä-
íî÷àñ, ì³æíàðîäíà ïîë³òèçàö³ÿ ùîäî âçàєìîçàëåæíîñòåé â ñôåð³ áîðîòü-
áè ç òåðîðèçìó ïîñèëèëè ¿õí³ ïðåôåðåíö³¿ â³äíîñíî ñï³âðîá³òíèöòâà íà 
ð³âí³ ЄЕС. Шèðîêîìàñøòàáí³ òåðîðèñòè÷í³ íàïàäè ç òðàíñíàö³îíàëüíèì 
âèì³ðîì âñå á³ëüøå îáãîâîðþâàëèñÿ ãðîìàäñüê³ñòþ, ìåä³à òà ïîë³òèêàìè, 
îñê³ëüêè âîíè, ÿê óÿâëÿëîñÿ, â³äðîäæóâàëè çðîñòàþ÷ó âçàєìîçàëåæí³ñòü 
ñåðåä äåðæàâ-ó÷àñíèöü ЄЕС òà ïî âñüîìó ñâ³òó. Пðèêëàäàìè öüîãî ìîæå 
ñëóãóâàòè îáëîãà áóä³âë³ ÎПЕК â ãðóäí³ 1975 ðîêó [20] ÷è îïåðàö³ÿ «Еíòå-
ááå», ï³ä ÷àñ ÿêî¿ ³çðà¿ëüñüê³ ñïåöñëóæáè çâ³ëüíèëè âèêðàäåíèé òåðîðèñòà-
ìè ë³òàê [21]. Çíà÷óù³ñòü öèõ ïîë³òèçóþ÷èõ ïîä³é â ì³æíàðîäíîìó ìàñø-
òàá³ ïîëÿãàëà â òîìó, ùî âîíà ïðèçâåëà äî çðîñòàííÿ âçàєìîçàëåæíîñòåé 
ì³æ óðÿäàìè. 

Бåçóìîâíî, ïîë³òèçàö³ÿ ñòàëà âàæëèâèì äðàéâåðîì ïðåôåðåíö³é äåð-
æàâ äëÿ єâðîïåéñüêîãî ñï³âðîá³òíèöòâà Сïîëó÷åíîãî Кîðîë³âñòâà òà ФРÍ 
â ïåð³îä ïîð³âíÿíî âèñîêîãî ñóñï³ëüíîãî òèñêó. Тîæ áðèòàíñüêî-í³ìåöüêå 
ñï³âðîá³òíèöòâî ñòàëî â³äïîâ³ääþ íà âèñîêó ïîë³òèçàö³þ: âíóòð³øíüîäåð-
æàâí³ ïðîáëåìè ïåðåäáà÷àëîñÿ âèð³øèòè íà єâðîïåéñüêîìó ð³âí³ [22]. 

Висновки. Пîòðåáà â áîðîòüá³ ç ì³æíàðîäíèì òåðîðèçìîì ñòàëà 
ãîëîâíèì ðóø³єì ðîçâèòêó ì³æíàðîäíîãî ïîë³öåéñüêîãî ñï³âðîá³òíèöòâà 
â Єâðîï³ íà ðàííüîìó åòàï³. Пåð³îä 70-õ ðîê³â ХХ ñòîë³òòÿ ñòàâ ÷àñîì 
íàïðàöþâàííÿ òà êîíñîë³äàö³¿ ïîçèö³é äåðæàâ ç öüîãî ïèòàííÿ òà ¿õíüîãî 
çáëèæåííÿ ç ìåòîþ äîñÿãíåííÿ ñï³ëüíî¿ ìåòè. Кëþ÷îâó ðîëü â öüîìó ïðî-
öåñ³ â³ä³ãðàëè Í³ìå÷÷èíà, Сïîëó÷åíå Кîðîë³âñòâî òà Фðàíö³ÿ, â äèñêóñ³ÿõ 
ì³æ ÿêèìè ñôîðìóâàâñÿ ôîðìàò ìàéáóòíüî¿ ãðóïè ТРЕВІ ÿê îðãàíó ì³æíà-
ðîäíîãî ïîë³öåéñüêîãî ñï³âðîá³òíèöòâà. 
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Анотація
Бірюков Р. М. Політизація боротьби з тероризмом у Європі в 1970-х роках та її 

вплив на розвиток міжнародного поліцейського співробітництва. – Сòàòòÿ.
 Ó ñòàòò³ ðîçãëÿíóòî ïåðåäóìîâè ñòâîðåííÿ Гðóïè ТРЕВІ ÿê îðãàíó ì³æíàðîäíîãî ïî-

ë³öåéñüêîãî ñï³âðîá³òíèöòâà â Єâðîï³, çîêðåìà ïîë³òèçàö³ÿ áîðîòüáè ç òåðîðèçìîì, ç ÿêèì 
ç³òêíóëèñÿ єâðîïåéñüê³ äåðæàâè â 1970-õ ðîêàõ. Îõàðàêòåðèçîâàíî ïîçèö³¿ óðÿä³â Сïîëó÷å-
íîãî êîðîë³âñòâà, Фðàíö³¿ òà ФРÍ, ÿê îñíîâíèõ äðàéâåð³â ðîçâèòêó ì³æíàðîäíîãî ïîë³öåé-
ñüêîãî ñï³âðîá³òíèöòâà ó äîñë³äæóâàíèé ïåð³îä. 
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Вèçíà÷åíî ïîä³¿, ùî ïðèçâåëè äî ïîë³òèçàö³¿ áîðîòüáè ç ì³æíàðîäíèì òåðîðèçìîì ó єâ-
ðîïåéñüêèõ äåðæàâàõ, òà ¿õí³é âïëèâ íà ôîðìóâàííÿ ïîçèö³¿ єâðîïåéñüêèõ äåðæàâ ç öüîãî 
ïèòàííÿ. Рîçãëÿíóòî îñîáëèâîñò³ ôîðìóâàííÿ íàö³îíàëüíèõ ïîë³òèê ïðîòèä³¿ òåðîðèñòè÷-
íèì çàãðîçàì, ïîçèö³¿ ãðîìàäñüêîñò³ òà ìåä³à â єâðîïåéñüêèõ êðà¿íàõ, ùî âïëèíóëî íà 
ïîñèëåííÿ ëîá³þâàííÿ òåìàòèêè âíóòð³øíüî¿ áåçïåêè òà áîðîòüáè ç òåðîðèçìîì ç áîêó 
óðÿä³â öèõ äåðæàâ. 

Рîçêðèòî âïëèâè ïîë³òèçàö³¿ íà ïîçèö³¿ óðÿä³â Í³ìå÷÷èíè, Фðàíö³¿ òà Сïîëó÷åíîãî Кî-
ðîë³âñòâà ó ï³äãîòîâö³ ì³æäåðæàâíèõ çàõîä³â, ñïðÿìîâàíèõ íà áîðîòüáó ç òåðîðèçìîì. Вè-
çíà÷åíî ðîçá³æíîñò³ ì³æ ïîçèö³ÿìè óðÿä³â Í³ìå÷÷èíè òà Фðàíö³¿ òà ðîçêðèòî ¿õ ïðè÷èíè. 
Íàãîëîøåíî, ùî íå ò³ëüêè ôàêòè÷íèé ð³âåíü òåðîðèñòè÷íî¿ çàãðîçè, ùî âèì³ðþєòüñÿ ê³ëü-
ê³ñòþ òåðîðèñòè÷íèõ ³íöèäåíò³â, àëå é ñòóï³íü ïîë³òèçàö³¿ ïèòàííÿ áîðîòüáè ç òåðîðèçìîì, 
â³ä³ãðàëè âèð³øàëüíó ðîëü â ôîðìóâàíí³ ïîçèö³é äåðæàâ ç öüîãî ïèòàííÿ. 

Îõàðàêòåðèçîâàíî ïåðåøêîäè, ç ÿêèìè ç³òêíóëèñÿ äåðæàâè ó ôîðìóâàíí³ ñï³ëüíèõ ïî-
çèö³é ùîäî áîðîòüáè ç òåðîðèçìîì, çîêðåìà ñòîñîâíî ïóáë³÷íîñò³ ïðàâîâèõ ïîë³òèê çà 
â³äïîâ³äíèì íàïðÿìîì. Дîñë³äæåíî çì³íè ó âíóòð³øíüîìó çàêîíîäàâñòâ³ äåðæàâ, ùî â³äî-
áðàçèëè ö³ ïîë³òèêè, à òàêîæ ¿õí³ ïðîïîçèö³¿ ùîäî áîðîòüáè ç òåðîðèçìîì íà ì³æíàðîäíî-
ìó ð³âí³. Хàðàêòåðèçóþòüñÿ çàõîäè, ùî çä³éñíþâàëèñÿ ì³í³ñòðàìè âíóòð³øí³õ ñïðàâ єâðî-
ïåéñüêèõ êðà¿í ç ìåòîþ íàëàãîäæåííÿ ñèñòåìè áîðîòüáè ç òåðîðèçìîì íà ì³æíàðîäíîìó 
ð³âí³. Рîçãëÿíóòî ñï³ëüíèé âïëèâ ïîë³òèçàö³¿ òà ãðîìàäñüêîãî òèñêó íà єâðîïåéñüê³ óðÿäè 
ïðè ïðîñóâàíí³ íîâèõ ôîðìàò³â ì³æíàðîäíîãî ïîë³öåéñüêîãî ñï³âðîá³òíèöòâà, ùî âò³ëèëèñÿ 
â ³äå¿ ñòâîðåííÿ Гðóïè ТРЕВІ. Íàãîëîøåíî íà âèð³øàëüíîìó âïëèâ³ ïîë³òèçàö³¿ íà ôîðìó-
âàííÿ ì³æíàðîäíîãî ïîë³öåéñüêîãî ñï³âðîá³òíèöòâà â Єâðîï³ â äîñë³äæóâàíèé ïåð³îä. 

Ключові слова: ì³æíàðîäíå ïîë³öåéñüêå ñï³âðîá³òíèöòâî, ïîë³öåéñüêà ³íòåãðàö³ÿ â Єâ-
ðîï³, óïðàâë³ííÿ âíóòð³øíüîþ áåçïåêîþ ЄС, Гðóïà ТРЕВІ, Єâðîïîë. 

Summary
Biriukov R. M. The politicization of countering terrorism in Europe in 1970-s and its 

role in the development of international police cooperation. – Article.
 The article examines the prerequisites for the creation of the TREVI Group as a body 

of international police cooperation in Europe, in particular the politicization of the fight 
against terrorism, which European states faced in the 1970s. In particular, the positions of the 
governments of the United Kingdom, France and Germany are considered as the main drivers 
of the development of international police cooperation in the period under study.

The events that led to the politicization of the issue of combating international terrorism 
in European states and their influence on the positions of European states are considered. It 
examines domestic activities in response to the terrorist threat, public and media positions in 
European countries, which have led to increased lobbying on the topic of internal security and 
the fight against terrorism by European governments.

The effects of politicization on the positions of the governments of Germany, France and 
the United Kingdom in the preparation of interstate measures aimed at combating terrorism 
are revealed. Differences between the positions of the German and French governments are 
traced and the reasons for such differences are described. It turns out that not only the actual 
level of the terrorist threat, which is measured by the number of terrorist incidents, but also 
the degree of politicization of the fight against terrorism played a decisive role in the formation 
of the positions of the states.

The obstacles encountered by the states in the formation of common positions on the fight 
against terrorism are highlighted, including regarding the publicity of legal policies in the 
relevant direction. Changes in the domestic legislation of the states that reflected these policies, 
as well as their proposals for combating terrorism at the international level, are studied. The 
measures implemented by the ministers of internal affairs of European countries with the aim 
of establishing a system of combating terrorism at the international level are characterized. 
The combined influence of politicization and public pressure on European governments in the 
promotion of new formats of international police cooperation, embodied in the idea of creating 
the TREVI Group, is characterized. A conclusion is made about the decisive influence of 
politicization on the formation of international police cooperation in Europe during the period 
under study.

Key words: international police cooperation, police integration in Europe, EU internal 
security management, TREVI Group, Europol.
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РОЛЬ МІЖНАРОДНОГО АРБІТРАЖУ У ВИРІШЕННІ СПОРІВ, 
ПОВ’ЯЗАНИХ З ІСТОТНИМ ПОРУШЕННЯМ ДОГОВОРУ 

МІЖНАРОДНОЇ КУПІВЛІ-ПРОДАЖУ ТОВАРІВ

Вступ. Íàéá³ëüø ïîøèðåíîþ òà âàæëèâîþ ñêëàäîâîþ â äîãîâ³ðíèõ 
â³äíîñèíàõ íà ì³æíàðîäí³é àðåí³, ÿâëÿєòüñÿ ì³æíàðîäíà êóï³âëÿ-ïðîäàæ 
òîâàð³â. Íå çâàæàþ÷è íà òîé ïðîãðåñ ÿêèé äîñÿãëè ó ñòâîðåíí³ ïðàâîâèõ 
ìåõàí³çì³â çà äëÿ ðåãóëþâàííÿ ì³æíàðîäíèõ êîìåðö³éíèõ â³äíîñèí, ñïîðè 
çà ïîðóøåííÿ äîãîâîð³â ì³æíàðîäíî¿ êóï³âë³-ïðîäàæó òîâàð³â çàëèøàþòüñÿ 
äîñèòü ïîøèðåíèìè ì³æ äîãîâ³ðíèìè ñòîðîíàìè. Îäí³єþ ³ç ïðè÷èí ÿâëÿ-
єòüñÿ ³ñòîòíå ïîðóøåííÿ äîãîâîðó ì³æ ñòîðîíàìè, ³ â ïîäàëüøîìó âèíèêàє 
íåîáõ³äíîñò³ âðåãóëþâàííÿ ïèòàíü, ÿê³ âèíèêàþòü ïðè òàêîìó ïîðóøåííþ. 

Постановка проблеми. Ó ñó÷àñíîìó ãëîáàë³çîâàíîìó ñâ³ò³ ì³æíàðîäíà 
êóï³âëÿ-ïðîäàæ òîâàð³â є îäíèì ³ç êëþ÷îâèõ åëåìåíò³â ì³æíàðîäíî¿ òîðã³â-
ë³. Пðîòå, ³ç çðîñòàííÿì îáñÿãó ì³æíàðîäíèõ óãîä, çá³ëüøóєòüñÿ ³ ê³ëüê³ñòü 
ñïîð³â, ïîâ’ÿçàíèõ ç ³ñòîòíèìè ïîðóøåííÿìè äîãîâîð³â. Тðàäèö³éí³ ñóäîâ³ 
ïðîöåäóðè â îêðåìèõ þðèñäèêö³ÿõ ÷àñòî íå çäàòí³ åôåêòèâíî âèð³øóâàòè 
òàê³ ñïîðè ÷åðåç ñêëàäí³ñòü ïðàâîâèõ ñèñòåì, ð³çíèöþ ó çàêîíîäàâñòâ³ òà 
íàö³îíàëüíó þðèñäèêö³þ. Ó öüîìó êîíòåêñò³ ì³æíàðîäíèé àðá³òðàæ ñòàє 
âàæëèâèì ³íñòðóìåíòîì âèð³øåííÿ òàêèõ êîíôë³êò³â.

Аналіз останніх досліджень і публікацій. Дîñë³äæåííÿìè â ö³é 
ñôåð³ çàéìàëèñü òàê³ íàóêîâö³, ÿê Г. Бîðí, Я. Пîëññîí, В. Вàñèëüєâà, 
Т. Кàøàí³íà, Л. М³ñòåë³ñ, Î. Хàðèòîíîâà, М. Хàíòåð òà ³í. Пðîòå ïèòàííÿ 
ðîë³ ì³æíàðîäíîãî àðá³òðàæó ó âèð³øåíí³ ñïîð³â, ïîâ’ÿçàíèõ ç ³ñòîòíèì 
ïîðóøåííÿì äîãîâîðó ì³æíàðîäíî¿ êóï³âë³-ïðîäàæó òîâàð³â çàëèøàєòüñÿ 
àêòóàëüíèì ³ ñüîãîäåííÿ.

Мета статті – äîñë³äæåííÿ ðîë³ ì³æíàðîäíîãî àðá³òðàæó ó âèð³øåíí³ 
ñïîð³â, ïîâ’ÿçàíèõ ç ³ñòîòíèì ïîðóøåííÿì äîãîâîðó ì³æíàðîäíî¿ êóï³â-
ë³-ïðîäàæó òîâàð³â. 

Виклад основного матеріалу. Àðá³òðàæ øâèäêî íàáèðàє ïîïóëÿð-
í³ñòü ñåðåä ³íøèõ ñïîñîá³â âèð³øåííÿ ì³æíàðîäíèõ êîìåðö³éíèõ ñïîð³â 
³ íà äàíèé ìîìåíò ìîæíà âèä³ëèòè éîãî, ÿê ñàìèé åôåêòèâíèé òà øâèä-
êèé ìåòîä âèð³øåííÿ ñïîð³â ñòîñîâíî ³ñòîòíîãî ïîðóøåííÿ ì³æíàðîäíî-
ãî äîãîâîðó êóï³âë³ ïðîäàæó. Àðá³òðàæí³ ïðîöåäóðè äîçâîëÿþòü íàéá³ëüø 
åôåêòèâíî, øâèäêî òà ãíó÷êî âèð³øóâàòè ñïîðè ïðî ïîðóøåííÿ äîãîâ³ðíèõ 
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óìîâ òà çàáåçïå÷óþòü ñïðàâåäëèâ³ñòü òà íåóïåðåäæåí³ñòü â ïðîöåñ³ âèð³-
øåííÿ ñïîð³â. 

Іñòîð³ÿ ì³æíàðîäíî-ïðàâîâîãî ðåãóëþâàííÿ àðá³òðàæíèõ óãîä íàë³÷óє 
ìàéæå 100 ðîê³â. Пåðøèì áàãàòîñòîðîíí³ì ì³æíàðîäíî-ïðàâîâèì àêòîì, 
ÿêèé áóëî ïðèñâÿ÷åíî ðåãóëþâàííþ àðá³òðàæíèõ óãîä ó ñôåð³ ì³æíàðîäíèõ 
êîìåðö³éíèõ â³äíîñèí, áóâ Жåíåâñüêèé Пðîòîêîë ïðî àðá³òðàæí³ çàñòåðå-
æåííÿ 1923 ð. Ó íüîìó áóëî çàêð³ïëåíî ïðàâî ñòîð³í ì³æíàðîäíèõ êîìåðö³é-
íèõ êîíòðàêò³â, ùî íàëåæàòü äî ð³çíèõ äåðæàâ-ó÷àñíèöü Пðîòîêîëó, óêëà-
äàòè óãîäè ïðî ïåðåäà÷ó íà âèð³øåííÿ äî àðá³òðàæó ñïîð³â, ÿê³ âæå âèíèêëè 
àáî ìîæóòü âèíèêíóòè â ìàéáóòíüîìó ùîäî âêàçàíèõ êîíòðàêò³â [4, ñ. 97].

Пîíÿòòÿ ì³æíàðîäíèé àðá³òðàæ â ì³æíàðîäíîìó ïðàâ³ ðîçãëÿäàєòüñÿ, 
ÿê áóäü ÿêèé ñïîñ³á ìèðíîãî ðîçâ’ÿçàííÿ ì³æíàðîäíèõ ñïîð³â, ùî ïîëÿãàє 
â îáðàíí³ ñòîðîíàìè ñïîðó çà âçàєìíîþ çãîäîþ òðåòüî¿ ñòîðîíè (îäíîîñîáî-
âîãî àðá³òðà ÷è ê³ëüêîõ àðá³òð³â), ÿêà ðîçãëÿäàє ñïðàâó ³ âèíîñèòü îáîâ’ÿç-
êîâå äëÿ ñòîð³í ð³øåííÿ. Çâåðíåííÿ äî òðåòåéñüêîãî ñóäó òÿãíå çà ñîáîþ 
îáîâ’ÿçîê ñòîð³í ñïîðó äîáðîñîâ³ñíî âèêîíàòè òðåòåéñüêå ð³øåííÿ [2].

Àðá³òðàæ çà ñâîєþ ïðèðîäîþ ìîæå áóòè íàö³îíàëüíèì àáî âíóòð³øí³ì 
òà ì³æíàðîäíèì, âíóòð³øí³é àðá³òðàæ ïðîâîäèòüñÿ íà ïåâíîìó ì³ñö³ ³ ï³ä-
ïàäàє ï³ä íàö³îíàëüíå àáî âíóòð³øíє ïðàâî îäí³є¿ ç³ ñòîð³í. І â³í çà ñâîєþ 
ñóòòþ â³äð³çíÿєòüñÿ â³ä ì³æíàðîäíîãî ÷åðåç íèçêó ïðîöåñóàëüíèõ îñîáëè-
âîñòåé. Íàö³îíàëüíèé àðá³òðàæ ìàє ñâî¿ îñîáëèâîñò³ òà ïåðåâàãè äëÿ äåð-
æàâè, ÿêà ìîæå âèñòóïàòè äîãîâ³ðíîþ ñòîðîíîþ. В³äì³íí³ñòü ó âíóòð³ø-
íüîìó òà ì³æíàðîäíîìó àðá³òðàæ³ ïîëÿãàє â ïðèðîä³ ñïîðó, íàö³îíàëüíîñò³ 
ñòîð³í òà ì³ñö³ ïðîâåäåííÿ ðîçãëÿäó ñïðàâè.

В³äì³ííîñò³ ì³æíàðîäíîãî àðá³òðàæó â³ä âíóòð³øíüîãî òàêîæ ïðîñë³äæó-
þòüñÿ â â³äì³ííîñò³ ó çàêîíîäàâ÷èõ àêòàõ, ÿêèìè ðåãóëþþòüñÿ àðá³òðàæí³ 
óñòàíîâè òà ñïîñîá³ ¿õ ïðèéíÿòòÿ, ÿêùî äëÿ ì³æíàðîäíîãî àðá³òðàæó, êëþ-
÷îâèìè çàêîíîäàâ÷èìè àêòàìè ÿâëÿєòüñÿ ìîäåëüíèé çàêîí ÞÍСІТРÀЛ ïðî 
ì³æíàðîäíèé êîìåðö³éíèé àðá³òðàæ, Вàøèíãòîíñüêà êîíâåíö³ÿ, Íüþ-Йîðê-
ñüêà êîíâåíö³ÿ ïðî âèçíàííÿ òà âèêîíàííÿ ³íîçåìíèõ àðá³òðàæíèõ ð³øåíü, 
Єâðîïåéñüêà êîíâåíö³ÿ ïðî çîâí³øíüîòîðãîâåëüíèé àðá³òðàæ, М³æíàðîä-
í³ àðá³òðàæí³ ðåãëàìåíòè, ùî є ì³æíàðîäíèìè àêòàìè ÿê³ ðîçðîáëÿþòüñÿ 
ð³çíèìè ì³æíàðîäíèìè îðãàí³çàö³ÿìè â ñï³âïðàö³ ç á³çíåñ ñåðåäîâèùåì 
òà ì³æíàðîäíèìè åêñïåðòíèìè ãðóïàìè òà â ïîäàëüøîìó ðàòèô³êóþòüñÿ 
äåðæàâàìè, òî äëÿ âíóòð³øíüîãî àðá³òðàæó õàðàêòåðíèìè çàêîíîäàâ÷èìè 
àêòàìè є âíóòð³øí³ çàêîíè ïî ðåãóëþâàíí³ ì³æíàðîäíîãî àðá³òðàæó òà 
ïðîô³ëüí³ êîäåêñè äåðæàâ. В ì³æíàðîäíîìó àðá³òðàæ³ õàðàêòåðíèì є âèêî-
ðèñòàííÿ ð³çíèõ çàêîíîäàâ÷èõ àêò³â íà âèá³ð ñòîð³í, òèì÷àñîì ó âíóòð³ø-
íüîìó àðá³òðàæ³ ñòîðîíè ìîæóòü êîðèñòóâàòèñü âèêëþ÷íî íàö³îíàëüíèì 
çàêîíîäàâñòâîì. Тàêîæ íà â³äì³íó â³ä âíóòð³øíüîãî àðá³òðàæó, ì³æíàðîä-
íèé àðá³òðàæ ìàє îñîáëèâîñò³ ó âèáîð³ ãîëîâóþ÷îãî àðá³òðàæó, ÿêèé ìîæå 
ïîõîäèòè ç â³äì³ííî¿ êðà¿íè í³æ ñòîðîíè ì³æ ÿêèìè â³äáóâàєòüñÿ âèð³-
øåííÿ ñïîð³â, ùî ïðèäàє éîìó á³ëüøî¿ íåçàëåæíîñò³ òà â³äêèäàє ñóìí³âè 
â óïåðåäæåí³ñòü ðîçãëÿäó ñïðàâè.

В ÷àñòèí³ 3 ñòàòò³ 1 Тèïîâîãî çàêîíó ÞÍІСТРÀЛ, íàâåäåí³ òðè êëþ-
÷îâèõ êðèòåð³¿ ïðè ÿêèõ àðá³òðàæ ââàæàєòüñÿ ì³æíàðîäíèì çà ñâîєþ 
ïðèðîäîþ:
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1) êîìåðö³éí³ ï³äïðèєìñòâà ñòîð³í àðá³òðàæíî¿ óãîäè â îñòàíí³é ìîìåíò 
¿¿ óêëàäàííÿ ïåðåáóâàþòü ó ð³çíèõ äåðæàâàõ;

2) îäíå ç òàêèõ ì³ñöü çíàõîäèòüñÿ çà ìåæàìè äåðæàâè, â ÿê³é ñòîðîíè 
ìàþòü ñâî¿ êîìåðö³éí³ ï³äïðèєìñòâà:

à) ì³ñöå àðá³òðàæó, ÿêùî âîíî âèçíà÷åíî â àðá³òðàæí³é óãîä³ àáî â³ä-
ïîâ³äíî äî íå¿;

á) áóäü-ÿêå ì³ñöå, äå ìàє áóòè âèêîíàíà çíà÷íà ÷àñòèíà çîáîâ’ÿçàíü, 
ùî âèïëèâàþòü ³ç òîðãîâåëüíèõ â³äíîñèí, àáî ì³ñöå, ç ÿêèì íàéá³ëüø ò³ñíî 
ïîâ’ÿçàíèé ïðåäìåò ñïîðó;

3) ñòîðîíè ïðÿìî äîìîâèëèñÿ ó òîìó, ùî ïðåäìåò àðá³òðàæíîãî óãîäè 
ïîâ’ÿçàíèé á³ëüø ÿê ³ç îäí³єþ êðà¿íîþ. [3]

Тàêîæ ïðîöåäóðà ïðîâåäåííÿ ïðîöåñó òà ïðèéíÿòà ð³øåííÿ ó ì³æíà-
ðîäíîìó àðá³òðàæ³ ìîæå íå â³äîáðàæàòè æîäíó ç âíóòð³øí³õ ïðîöåäóð 
äåðæàâ, äî ÿêèõ íàëåæàòü ñòîðîíè ³ ñïèðàєòüñÿ íà ì³æíàðîäí³ àêòè äëÿ 
çàáåçïå÷åííÿ âèêîíàííÿ ñâî¿õ ïîâíîâàæåíü. М³æíàðîäíèé àðá³òðàæ ÿâëÿ-
єòüñÿ äîñèòü ñêëàäíèì ìåõàí³çìîì ïî âèð³øåííþ ñïîð³â, îñê³ëüêè ðîçãëÿä 
ñïðàâ âêëþ÷àє â ñåáå ð³çí³ ïðàêòèêè òà ïðàâèëà çà ÿêèìè â³äáóâàєòüñÿ 
ðîçãëÿä. Îñîáëèâó óâàãó ïðèä³ëåíî òîìó, ùî ì³æíàðîäíèé àðá³òðàæ ïðî-
âîäèòüñÿ â ïåâí³é êðà¿í³, àëå â³í íå ìàє æîäíîãî çâ’ÿçêó ç ïðàâîì êðà¿íè, 
êð³ì ôàêòó, øî ôàêòó ïðîâåäåííÿ íà òåðèòîð³¿ ö³є¿ êðà¿íè, ³ â³äñòîðîíåíèé 
â³ä çîâí³øíüîãî òèñêó ç³ ñòîðîíè ö³є¿ äåðæàâè.

Тàêîæ âàðòî çàçíà÷èòè, ùî îñîáëèâ³ñòþ äàíîãî ïðàâîâîãî ³íñòèòóòó 
є òå, ùî êîëè ñòîðîíè çîâí³øíüîåêîíîì³÷íîãî êîíòðàêòó óêëàäàþòü àðá³ò-
ðàæíó óãîäó òà ï³äïîðÿäêîâóþòü ñï³ð àðá³òðàæó, âîíè âèêëþ÷àþòü ñïîðè, 
ùî ìîæóòü âèíèêíóòè ç òàêèõ êîíòðàêò³â, ç þðèñäèêö³¿ äåðæàâíèõ ñóä³â. 
Дåðæàâí³ ñóäè íå ìàþòü ïðàâà ðîçãëÿäàòè ñïîðè, ùî є ïðåäìåòîì àðá³ò-
ðàæíî¿ óãîäè, êîëè ïðî öå ïîâ³äîìèëè ñòîðîíè, çà âèíÿòêîì âèïàäê³â, êîëè 
òàêà óãîäà є íåä³éñíîþ, âòðàòèëà ÷èíí³ñòü àáî íå ìîæå áóòè âèêîíàíà [1].

Îñíîâíèé ïðèíöèï àðá³òðàæó ó ì³æíàðîäíèõ á³çíåñ-ñïîðàõ ïîëÿ-
ãàє ó ñâîáîä³ ñòîð³í, âîíè ìîæóòü äîìîâèòèñÿ ïðî âèð³øåííÿ ñïîðó, ùî 
âèíèêàє ç ¿õíüîãî êîíòðàêòó, ïîçà ðàìêàìè íàö³îíàëüíî¿ ñóäîâî¿ ñèñòå-
ìè, çâåðòàþ÷èñü äî àëüòåðíàòèâíîãî ìåõàí³çìó âèð³øåííÿ ñïîð³â, à òàêîæ 
âèêîðèñòîâóþ÷è îáðàíå íèìè çàñòîñîâíå ïðàâî. Пðàâîâèé çâ’ÿçîê ì³æ 
îñíîâíèì êîíòðàêòîì ³ àðá³òðàæíîþ óãîäîþ ïîëÿãàє â òîìó, ùî âîíè 
³ñíóþòü îêðåìî, ùå â³äîìå, ÿê äîêòðèíà â³äîêðåìëåíîñò³ àðá³òðàæíî¿ óãî-
äè. Д³éñíà àðá³òðàæíà óãîäà ðîçãëÿäàєòüñÿ ÿê îêðåìèé òà àâòîíîìíèé 
êîíòðàêò, íàÿâí³ñòü ÿêî¿ íå âïëèâàє íà ïðèïèíåííÿ îñíîâíîãî êîíòðàêòó.  
Àâòîíîìíà ïðèðîäà àðá³òðàæíî¿ óãîäè áóëà ñóäîâî ñõâàëåíà ó ê³ëüêîõ 
àíãë³éñüêèõ ñïðàâàõ.

Îäí³єþ ç ãîëîâíèõ îñîáëèâîñòåé, ÷îìó á³ëüø³ñòü ì³æíàðîäíèõ àêòî-
ð³â, îáèðàє ñàìå ì³æíàðîäíèé àðá³òðàæ äëÿ âèð³øåííÿ ñïîð³â ó çâ’ÿçêó 
ç ³ñòîòíèì ïîðóøåííÿì äîãîâîðó ì³æíàðîäíî¿ êóï³âë³-ïðîäàæó òîâàð³â, 
ÿâëÿєòüñÿ êîíô³äåíö³éí³ñòü ó âèð³øåíí³ ñïîð³â. І òîìó ïðè âèð³øåíí³ ñïî-
ðó íå ðîçêðèâàþòüñÿ ñóòü ñïðàâè òà äîêóìåíòè ÿê³ áóëè ïîäàí³ ñòîðîíà-
ìè òà ð³øåííÿ, ÿêå áóëî ïðèéíÿòî àðá³òðàæíîþ óñòàíîâîþ. Цå îñîáëèâî 
ö³íî äëÿ ï³äïðèєìñòâ, ÿê³ òîðãóþòü íà ì³æíàðîäí³é àðåí³, äëÿ óíèêíåííÿ 
ïåâíèõ ñêëàäíîù³â ó ïîäàëüøîìó, ïðè çä³éñíåíí³ òîðãîâèõ îïåðàö³é òà íå 
øêîäèòü ³ì³äæó öèõ êîìïàí³é ó ì³æíàðîäíîìó á³çíåñ òîâàðèñòâ³. 

Галат В. І. Роль міжнародного арбітражу у вирішенні спорів, пов’язаних…
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Àëå є ³ âèêëþ÷åííÿ ç ïðèíöèïó êîíô³äåíö³éíîñò³, îñê³ëüêè ó ðàç³ ïîäàí-
íÿ àïåëÿö³¿ íà ð³øåííÿ àðá³òðàæó, êîíô³äåíö³éí³ñòü âòðà÷àєòüñÿ ³ єäèíèì 
âèõîäîì ç ö³є¿ ñèòóàö³¿, є çàâ÷àñíî ïðîïèñàí³ óìîâè ïðî â³äìîâó â³ä àïåëÿ-
ö³¿ ó àðá³òðàæíèõ óãîäàõ. 

Тàêîæ ïðèíöèï êîíô³äåíö³éíîñò³ íå çàñòîñîâóєòüñÿ ó ðàç³ êîëè îäí³єþ 
ç³ ñòîð³í є äåðæàâà, îñê³ëüêè äåðæàâà ï³äçâ³òíà ïåðåä ñâî¿ìè ãðîìàäÿíàìè, 
òà íå ìîæå ïðèõîâóâàòè âèð³øåí³ ïèòàííÿ â³ä íèõ.

Îñíîâíå ôóíäàìåíòàëüíå ïèòàííÿ äëÿ àðá³òðàæíèõ óñòàíîâ, є ïèòàí-
íÿ þðèñäèêö³¿, ÿêå є íàäçâè÷àéíî âàæëèâå äëÿ ïðîâåäåííÿ àðá³òðàæíîãî 
ðåãóëþâàííÿ òà ïðèéíÿòòÿ ð³øåííÿ àðá³òðàìè. Îñê³ëüêè ð³øåííÿ âèíå-
ñåí³ áåç þðèñäèêö³¿, íå ìàþòü ëåã³òèìíîñò³. В³äñóòí³ñòü þðèñäèêö³¿ ïðè 
âèð³øåíí³ ñïîðó є îäíèì ç íåáàãàòüîõ ôàêòîð³â, íà ÿê³ ìîæóòü ñïèðàòèñÿ 
ñòîðîíè äëÿ ñêàñóâàííÿ àáî â³äì³íè àðá³òðàæíîãî ð³øåííÿ. Тîìó, íàäçâè-
÷àéíî âàæëèâî ïðè óêëàäàíí³ àðá³òðàæíèõ óãîä òà ì³æíàðîäíèõ äîãîâîð³â 
ç àðá³òðàæíèìè çàñòåðåæåííÿìè, âèð³øèòè ïèòàííÿ þðèñäèêö³¿.

Íà â³äì³íó â³ä þðèñäèêö³¿ â äåðæàâíèõ ñóäàõ, þðèñäèêö³ÿ àðá³òðàæíèõ 
óñòàíîâ íå âèçíà÷àєòüñÿ єäèíèì lex fori, îñê³ëüêè íîñèòü ã³áðèäíèé õàðàê-
òåð àðá³òðàæó. Вîíà çàçâè÷àé áàçóєòüñÿ íà ñêëàäí³é ñóêóïíîñò³ äîãîâ³ðíèõ 
òà þðèñäèêö³éíèõ åëåìåíò³â, òîáòî âîë³ ñòîð³í, âèðàæåí³é â àðá³òðàæí³é 
óãîä³, ç îäíîãî áîêó, òà ð³çíèõ çàêîíàõ, çàñòîñîâíèõ äî ð³çíèõ àñïåêò³â 
àðá³òðàæíîãî òðèáóíàëó, ç ³íøîãî áîêó.

Дëÿ çì³öíåííÿ ïîçèö³é ñòîð³í ó àðá³òðàæíèõ óãîäàõ, ïîòð³áíî äîñèòü 
÷³òêî ïðîïèñóâàòè ïèòàííÿ, ùî ñòîñóþòüñÿ þðèñäèêö³¿ àðá³òðàæíîãî ïðî-
âàäæåííÿ òà äëÿ ì³í³ì³çàö³¿ âèêëèê³â, ùî âèêîðèñòîâóþòüñÿ ÿê òàêòèêà 
äëÿ çàòðèìêè àáî çðèâó àðá³òðàæíîãî ïðîöåñó.

Íàéïîïóëÿðí³øèìè ì³æíàðîäíèìè îðãàí³çàö³ÿìè ïî âèð³øåíí³ ñïîð³â çà 
ì³æíàðîäíèìè êîíòðàêòàìè øëÿõîì ïðîâåäåííÿì ì³æíàðîäíîãî àðá³òðàæó 
є М³æíàðîäíà òîðãîâà ïàëàòà (ICC), Лîíäîíñüêèé ì³æíàðîäíèé àðá³òðàæ-
íèé ñóä (LCIA), Àðá³òðàæíèé ³íñòèòóò Тîðãîâî¿ ïàëàòè Сòîêãîëüìà (SCC), 
М³æíàðîäíèé öåíòð ç âðåãóëþâàííÿ ³íâåñòèö³éíèõ ñïîð³â (ICSID), Пîñò³é-
íà ïàëàòà òðåòåéñüêîãî ñóäó (PCA), С³íãàïóðñüêèé ì³æíàðîäíèé àðá³òðàæ-
íèé öåíòð (SIAC). 

Вèùåçãàäàí³ ì³æíàðîäí³ îðãàí³çàö³¿ çàáåçïå÷óþòü íàëåæíó ïðîöåäóðó 
òà ñïðàâåäëèâèé ðîçãëÿä ñïðàâ ó ì³æíàðîäíèõ àðá³òðàæàõ, íàäàþ÷è åôåê-
òèâí³ òà íàä³éí³ ð³øåííÿ äëÿ âèð³øåííÿ ñêëàäíèõ òðàíñêîðäîííèõ ñïîð³â.

Ó çâ’ÿçêó ç ðîçâèòêîì òà ãëîáàë³çàö³єþ ì³æíàðîäíî¿ òîðã³âë³, à òàêîæ 
íàðîùóâàííÿ ì³æíàðîäíèìè êîìåðö³éíèìè ï³äïðèєìñòâàìè òîðãîâèõ îáñÿ-
ã³â òà ñï³âïðàö³ íà ì³æíàðîäí³é àðåí³, â³äáóëàñü íèçêà ïðîãðåñèâíèõ çì³í. 
Сàìå òîìó, ìè ñïîñòåð³ãàєìî çà äîêîð³ííèìè çì³íàìè, ÿê³ â³äáóâàþòüñÿ 
ó ãëîáàëüíîìó ïðàâîâîìó ïîë³, îñê³ëüêè ïðàâî ÿâëÿєòüñÿ íàäâàæëèâèì 
³íñòðóìåíòîì íà ñâ³òîâîìó ðèíêó. Ц³ çì³íè íà ñàì ïåðåä ñòîñóþòüñÿ ³ ì³æ-
íàðîäíîãî àðá³òðàæó, îñê³ëüêè ó âèð³øåíí³ ì³æíàðîäíèõ, ì³æäåðæàâíèõ 
òà ïðèâàòíèõ ñïîð³â ç ó÷àñòþ ñòîð³í ³ç ð³çíèõ äåðæàâ, ñòîðîíè â³ääàþòü 
ïåðåâàãó ïðèâàòí³é ñèñòåì³ âèð³øåííÿ ñïîð³â, äî ÿêî¿ ³ â³äíîñèòüñÿ ì³æíà-
ðîäíèé àðá³òðàæ. Îñòàíí³ì ÷àñîì ìè ìîæåìî ñïîñòåð³ãàòè çà òåíäåíö³єþ, 
êîëè ì³æíàðîäí³ êîðïîðàö³¿ âñå ÷àñò³øå îáèðàþòüñÿ ïðîöåäóðó ì³æíàðîä-
íîãî àðá³òðàæó ó âèð³øåíí³ ñïîð³â, ³ ïîâ’ÿçàíî öå â ïåðøó ÷åðãó, ÷åðåç 
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çíà÷íó äåöåíòðàë³çàö³þ, ÿê íà ð³âí³ äåðæàâ òàê ³ íà ì³æíàðîäí³é àðåí³, 
îñê³ëüêè âîíè íå áàæàþòü, ùîá ÿêàñü äåðæàâà âòðó÷àëàñü â ïðîöåñ âèð³-
øåííÿ ñïîð³â òà äëÿ çàïîá³ãàííÿ çàòÿãóâàííþ ÷àñó ðîçãëÿäó, òîìó ñèñòå-
ìà ì³æíàðîäíîãî àðá³òðàæó áóëà çíà÷íî ìîäåðí³çîâàíà, òà ïðèéíÿò³ íîâ³ 
çàêîíè äëÿ çàäîâîëåííÿ ïîòðåá á³çíåñ-ñï³ëüíîò. Гîëîâíèì çäîáóòòÿì, äëÿ 
ì³æíàðîäíîãî àðá³òðàæó ñòàëî ïðèéíÿòòÿ òèïîâîãî çàêîíó ÞÍІСТРÀЛ, 
ÿêèé ñïðÿìîâàíèé íà ãàðìîí³çàö³þ ïðàâà òà ïðàêòèêè âèð³øåííÿ ì³æíà-
ðîäíèõ êîìåðö³éíèõ ñïîð³â. Ч³òêó ïîòðåáó òà äîö³ëüí³ñòü, öüîãî ïðîöåñó 
äîâîäèòü òå, ùî íà äàíèé ÷àñ òèïîâèé çàêîí ÞÍСІТРÀЛ áóëî ðàòèô³êî-
âàíî â ïîíàä 80 êðà¿í. 

Тàêèì ÷èíîì, ìîæíà êîíñòàòóâàòè, ùî ì³æíàðîäíà ñï³ëüíîòà çðîçóì³-
ëà, ùî ïîòð³áíî ïðèñêîðþâàòè ðîçâèòîê òà âäîñêîíàëþâàòè çàêîíè ïðî 
àðá³òðàæíå âèð³øåííÿ ñïîð³â ó ì³æíàðîäíèõ êîìåðö³éíèõ ñïðàâàõ. Îñê³ëü-
êè åêîíîì³÷íà ãëîáàë³çàö³ÿ ó ïðèâàòíîìó ñåêòîð³ åêîíîì³êè ñïðÿìîâàíà 
íà øèðîêå ðîçïîâñþäæåííÿ òðàíçàêö³é ÷åðåç êîðäîíè ç íàéìåíøèì âòðó-
÷àííÿì äåðæàâè, òîìó óäîñêîíàëåííÿ ñèñòåìè ïðàâîñóääÿ â ïåðøó ÷åðãó, 
â³äáóâàєòüñÿ ÷åðåç ìîäåðí³çàö³þ ì³æíàðîäíîãî àðá³òðàæó, ³ є íàäçâè÷àéíî 
âàæëèâîþ òà ïðîäóêòèâíîþ äëÿ ö³є¿ ìåòè. 

М³æíàðîäíèé àðá³òðàæ âèÿâèâñÿ íàéá³ëüø åôåêòèâíèì òà ïðèéíÿòíèì 
ñåðåä ³íøèõ âàð³àíò³â âèð³øåííÿ ñïîð³â, ÿê³ âèíèêàþòü ó çâ’ÿçêó ç ³ñòîò-
íèìè ïîðóøåííÿìè ì³æíàðîäíèõ äîãîâîð³â êóï³âë³ ïðîäàæó òîâàð³â, ³ öå 
ï³äòâåðäæóєòüñÿ çàÿâàìè âåëèêèõ ì³æíàðîäíèõ êîìïàí³é ó ì³æíàðîäíèõ 
êîìåðö³éíèõ ñïîðàõ, ÿê³ çàçíà÷àþòü, ùî ì³æíàðîäíèé àðá³òðàæ ñïðèÿє 
³íòåãðàö³¿ ðèíê³â, çàáåçïå÷óþ÷è áåçïåêó êîíòðàãåíò³â òà ï³äâèùóþ÷è åôåê-
òèâí³ñòü ì³æíàðîäíèõ ïðèâàòíèõ òðàíçàêö³é, ùî ï³äòâåðäæóєòüñÿ ïîâàëü-
íîþ ê³ëüê³ñòþ ì³æíàðîäíèõ äîãîâîð³â, ÿê³ ì³ñòÿòü àðá³òðàæíå çàñòåðå-
æåííÿ, àáî ðàçîì ç îñíîâíèõ äîãîâîðîì óêëàäàєòüñÿ àðá³òðàæíà óãîäà, 
íà äàíèé ìîìåíò öå 8/9 ³ç 10 äîãîâîð³â.

Íàéêðàùèì ï³äòâåðäæåííÿì òîãî, ùî ì³æíàðîäíèé àðá³òðàæ є îñíîâíèì 
ìåòîäîì ó âèð³øåíí³ ñïîð³â, ÿê³ ñòîñóþòüñÿ ³ñòîòíîãî ïîðóøåííÿ äîãîâî-
ðó, öå òå ùî â 2000 ðîö³ ê³ëüê³ñòü íîâèõ ñïðàâ äî àðá³òðàæó ñêëàäàëà 
500–700, â 2007 ðîö³ ê³ëüê³ñòü ïîäàíèõ ñïðàâ çðîñëà äî 800–900 ñïðàâ, 
à â 2023 ðîö³ ê³ëüê³ñòü ïîäàíèõ ñïðàâ ïåðåâèùèëà 1000. Тàêîæ òåíäåíö³þ 
çðîñòàþ÷î¿ äîâ³ðè äî ì³æíàðîäíîãî àðá³òðàæó, ìîæíà ïîáà÷èòè íà ïðèêëà-
ä³ îïèòóâàííÿ, ÿêå áóëî ïðîâåäåíî Óí³âåðñèòåòîì Кâ³í Мåð³ â Лîíäîí³, 
ÿêå ï³äòâåðäèëî çíà÷íó ïîïóëÿðí³ñòü àðá³òðàæó. Ó äîñë³äæåíí³ 2008 ðîêó 
86% ðåñïîíäåíò³â çàçíà÷èëè, ùî âîíè «çàäîâîëåí³» àðá³òðàæåì. Тàê ñàìî 
â 2006 ðîö³ 73% ó÷àñíèê³â âèçíà÷èëè ì³æíàðîäíèé àðá³òðàæ, ÿê áàæàíèé 
ìåõàí³çì âèð³øåííÿ ñïîð³â – àáî íà îñíîâ³ îäíîãî àðá³òðàæó (29%), àáî 
â ïîєäíàíí³ ç ìåõàí³çìàìè àëüòåðíàòèâíîãî âèð³øåííÿ ñïîð³â (ADR) ó ñêëà-
ä³ áàãàòîð³âíåâî¿ àáî åñêàëàö³éíî¿ ñèñòåìè âèð³øåííÿ ñïîð³â (44%) [5].

Вèùåíàâåäåí³ ñòàòèñòè÷í³ äîñë³äæåííÿ òà îïèòóâàííÿ äàþòü íàì óÿâ-
ëåííÿ ïðî ðîçâèòîê ³ çðîñòàþ÷ó ðîëü ì³æíàðîäíîãî àðá³òðàæó ïðîòÿãîì 
îñòàíí³õ äåñÿòèë³òü. Цåé ð³ñò є ïðèðîäíèì íàñë³äêîì ãëîáàë³çàö³¿ ñâ³òó, äå 
ñòîðîíè êîìåðö³éíî¿ óãîäè ïîõîäÿòü ç ð³çíèõ ïðàâîâèõ ñèñòåì ç ð³çíèìè 
çàêîíàìè, ³ òîìó ïîòðåáóþòü ïðîöåñó âèð³øåííÿ ñïîð³â, ÿêèé ä³є êðàùå 
³ ïîçà ìåæàìè íàö³îíàëüíèõ êîðäîí³â.

Галат В. І. Роль міжнародного арбітражу у вирішенні спорів, пов’язаних…
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Сë³ä çàçíà÷èòè, ùî ì³æíàðîäíèé àðá³òðàæ íå ïîòð³áíî ðîçãëÿäàòè, ÿê 
ïðîñòó, äåøåâó òà øâèäêó àëüòåðíàòèâó ³íøèì âèäàì âèð³øåííþ ñïîð³â 
ó äîãîâîðàõ ïðî ³ñòîòí³ ïîðóøåííÿ äîãîâîðó ì³æíàðîäíî¿ êóï³âë³-ïðîäà-
æó òîâàð³â. Хî÷à ñëóõàííÿ ïî ñïðàâàõ ìîæóòü òðèâàòè äåê³ëüêà äí³â , 
àëå ³ñíóє âåëèêà ê³ëüê³ñòü ïèñüìîâî¿ ðîáîòè, ÿê äî òàê ³ ï³ñëÿ ñëóõàííÿ, 
àëå ì³æíàðîäíèé àðá³òðàæ íàäàє ³íø³ íåìîíåòàðí³ ïåðåâàãè ïåðåä íàö³î-
íàëüíèìè ñóäàìè, òàê³ ÿê ìåíøå çàêîíîäàâ÷å íàâàíòàæåííÿ, ùî ñïðèÿє 
øâèäøîìó òà çðîçóì³ë³øîìó ïðîöåñóàëüíîìó ðîçãëÿä³. Íàïðèêëàä, ïðà-
âèëà ICLA, îäíîãî ç îñíîâíèõ àðá³òðàæíèõ ³íñòèòóò³â, íàë³÷óþòü ëèøå 
áëèçüêî 30 ñòàòåé.

М³æíàðîäíèé àðá³òðàæ є îñíîâíèì íåêîíôë³êòíèì ìåòîäîì âèð³øåííÿ 
ñêëàäíèõ òðàíñêîðäîííèõ êîìåðö³éíèõ ñïîð³â, ³ â³í ïîä³ëÿєòüñÿ íà äâà 
îñíîâíèõ òèïè: àðá³òðàæ³, ÿê³ âèíèêàþòü ÷åðåç äîãîâ³ðí³ ïèòàííÿ ì³æ êîì-
ïàí³ÿìè, äå âîíè ïîãîäèëèñÿ ó äîãîâîð³ çâåðòàòèñÿ äî àðá³òðàæó, ³ ò³, ÿê³ 
âèíèêàþòü ç äîãîâîðó, òàêîãî ÿê ³íâåñòèö³éíèé äîãîâ³ð, äå êîìïàí³¿ â êðà¿-
íàõ-ó÷àñíèöÿõ ïîãîäæóþòüñÿ íà àðá³òðàæ ó ðàç³ âèíèêíåííÿ ñïîð³â. 

Íà ñüîãîäí³øí³é äåíü ìåõàí³çìè âèð³øåííÿ ñïîð³â, ÿê³ ñòîñóþòüñÿ äîãî-
âîð³â ì³æíàðîäíî¿ êóï³âë³ ïðîäàæó çàçíàþòü çíà÷íèõ òðàíñôîðìàö³é, ÿêùî 
ðàí³øå ÷åðåç áðàê äîñâ³äó òà þðèäè÷íî¿ êîäèô³êàö³¿ íàéá³ëüø ðîçâèíóòèìè 
ñïîñîáàìè âèð³øåííÿ ñïîð³â ïðè ³ñòîòíîìó ïîðóøåí³ äîãîâîðó áóëè ïåðå-
ãîâîðè òà ñóäîâå âèð³øåííÿ ñïîðó, òî â ðåàë³ÿõ ñüîãîäåííÿ âèð³øåííÿ ñïî-
ð³â â ñóäîâîìó ïîðÿäêó âèçíàíî íååôåêòèâíèìè òà òàêèìè, ùî çàâäàþòü 
çíà÷íî¿ øêîäè òà çàòÿãóþòü ïðîöåñ âèð³øåííÿ öèõ ñïîð³â. Тåíäåíö³¿ ÿê³ 
³ñíóþòü íàðàç³, öå ïîñòóïîâèõ ïåðåõ³ä â³ä äåðæàíîãî êîíòðîþ äî äåðåãóëÿ-
ö³¿ ó âñ³õ ñôåðàõ æèòòÿ, íå âèêëþ÷åííÿì ñòàє ³ âèð³øåííÿ ñïîð³â ïðî ³ñòîò-
íå ïîðóøåííÿ äîãîâîðó. Вñå á³ëüøå ì³æíàðîäíèõ êîìïàí³é ïåðåõîäÿòü äî 
àëüòåðíàòèâíèõ ñïîñîá³â âèð³øåííÿ ñïîð³â, òàêè ÿê ìåä³àö³ÿ, ïðèìèðåííÿ, 
àä’þäèêàö³þ, ïåðåãîâîðè òà àðá³òðàæ.

Тîìó ìè ìîæåìî ñòâåðäæóâàòè, ùî: åêîíîì³÷íèé ³ òåõíîëîã³÷íèé ðîçâè-
òîê, ÿêèé ñâ³ò ïåðåæèâàє ç ìèíóëîãî ñòîë³òòÿ, ñòâîðåííÿ òà âäîñêîíàëåí-
íÿ äåðæàâíèõ ñï³ëüíîò, òàêèõ ÿê Єâðîïåéñüêèé Сîþç òà ïîñèëåííÿ ì³æ-
íàðîäíî¿ òîðã³âë³, є ïðè÷èíàìè, ÿê³ ñïîíóêàëè ì³æíàðîäíå ñï³âòîâàðèñòâî 
çîñåðåäèòè ñâî¿ äèïëîìàòè÷í³ òà çàêîíîäàâ÷³ çóñèëëÿ íà ñòâîðåíí³ ãàðìî-
í³çîâàíîãî òà óí³ô³êîâàíîãî êîìåðö³éíîãî ïðàâà, àáî, ïðèíàéìí³, ðîáèòè 
êðîêè äî ãàðìîí³çàö³¿ éîãî ïðèíöèï³â. 

Ó çâ’ÿçêó ç âèùåíàâåäåíèìè ïðîöåñàìè â ì³æíàðîäí³é òîðã³âë³, çàêîíî-
äàâñòâî ð³çíèõ þðèñäèêö³é ìàє áóòè ãàðìîí³çîâàíî, ùîá âðåãóëþâàòè àáî 
âèð³øèòè â³äíîñèíè, ùî âèíèêàþòü íàâêîëî òà ì³æ åêîíîì³÷íèìè ñóá’єê-
òàìè ÷è àãåíòàìè ðèíêó â ìåæàõ áàæàíîãî ïðàâîâà âèçíà÷åí³ñòü. Іíøè-
ìè ñëîâàìè, ó ì³ðó òîãî, ÿê çðîñòàє ì³æíàðîäíà òîðã³âëÿ, çá³ëüøóєòüñÿ 
ê³ëüê³ñòü ïðîáëåì, ùî âèíèêàþòü ó çâ’ÿçêó ç ì³æíàðîäíèìè â³äíîñèíàìè 
ì³æ ãðîìàäÿíàìè ð³çíèõ äåðæàâ, ïîñèëþþ÷è íåîáõ³äí³ñòü єäèíîãî íàáîðó 
ïðàâèë àáî ïðèíàéìí³ ïðèíöèï³â. 

І òîìó ì³æíàðîäíèé àðá³òðàæ, â³ä³ãðàє âàæëèâó ðîëü ó âèð³øåíí³ ñïî-
ð³â, ó ì³æíàðîäí³ êóï³âë³ ïðîäàæó òîâàð³â, òà âñå á³ëüøå çàâîéîâóє äîâ³ðó 
òà ïðèõèëüí³ñòü, íà ì³æíàðîäí³ àðåí³. І òîìó âàæëèâ³ñòü äîñë³äæåííÿ òà 
â ïîäàëüøîìó âïðîâàäæåííÿ â ïðàêòèêó ó âñå á³ëüøî¿ ê³ëüêîñò³ êîìïàí³é 
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áóäå ïîðîäæóâàòè íîâ³ âèêëèêè äëÿ ì³æíàðîäíî¿ ñï³ëüíîòè, ³ áàæàííÿ 
âäîñêîíàëþâàòè âæå ³ñíóþ÷ó ñèñòåìó ì³æíàðîäíîãî àðá³òðàæó, äëÿ òîãî, 
ùîá íàäàâàòè êðàùèé ðåçóëüòàò ó âèð³øåíí³ ñïîð³â.
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Анотація
Галат В. І. Роль міжнародного арбітражу у вирішенні спорів, пов’язаних з істот-

ним порушенням договору міжнародної купівлі-продажу товарів. – Сòàòòÿ.
Цÿ ñòàòòÿ ìàє íà ìåò³ äàòè ðîçóì³ííÿ, ïðî îñíîâí³ àñïåêòè ì³æíàðîäíîãî àðá³òðàæó òà 

îö³íèòè ðîëü, ÿêó àðá³òðàæ â³ä³ãðàє ó ì³æíàðîäíèõ á³çíåñîâèõ ñïîðàõ. Сïî÷àòêó íàâîäèòü-
ñÿ ïîíÿòòÿ ì³æíàðîäíîãî àðá³òðàæó äëÿ á³ëüø ÷³òêîãî ðîçóì³ííÿ éîãî ñóòíîñò³ òà ³ñòîðè÷íà 
ðåòðîñïåêòèâà ðîçâèòêó ì³æíàðîäíîãî àðá³òðàæó, â³ä ïåðøèõ áàãàòîñòîðîíí³õ ì³æíàðîä-
íî-ïðàâîâèõ àêò³â äî ñó÷àñíèõ ì³æíàðîäíèõ óãîä ³ ³íñòèòóö³é, òàêèõ ÿê ICC, ICSID ³ LCIA. 
Àðá³òðàæ ñòàâ îñíîâíèì ìåõàí³çìîì äëÿ âèð³øåííÿ ñïîð³â ó ì³æíàðîäíèõ êîìåðö³éíèõ 
³ ³íâåñòèö³éíèõ â³äíîñèíàõ. Îñíîâíèìè ïðèíöèïàìè, íà ÿêèõ ґðóíòóєòüñÿ àðá³òðàæ – є äî-
áðîâ³ëüí³ñòü, íåçàëåæí³ñòü àðá³òð³â, êîíô³äåíö³éí³ñòü ³ åôåêòèâí³ñòü ïðîöåñó, ùî ðîáèòü 
éîãî ïîïóëÿðíèì âèáîðîì äëÿ âèð³øåííÿ ñêëàäíèõ ì³æíàðîäíèõ êîíôë³êò³â. Тàêîæ, äàíà 
ñòàòòÿ ïîêëèêàíà, ïîêàçàòè ñòð³ìêèé ðîçâèòîê òà ïåðñïåêòèâè ì³æíàðîäíîãî àðá³òðàæó 
ó ñïðàâàõ ïðî ïîðóøåííÿ ³ñòîòíîãî äîãîâîðó ì³æíàðîäíî¿ êóï³âë³-ïðîäàæó òîâàð³â ç ïîì³æ 
³íøèõ ñïîñîá³â âèð³øåííÿ ñïîð³â.

В ñòàòò³ äåòàëüíî ðîçãëÿäàþòüñÿ ïåðåâàãè ì³æíàðîäíîãî àðá³òðàæó íàä âíóòð³øí³ì 
àðá³òðàæåì òà àíàë³çóþòüñÿ ïðè÷èíè, ÷îìó âñå á³ëüøå ì³æíàðîäíèõ êîìïàí³é îáèðàþòü 
âèð³øóâàòè ñïîðè ñàìå â ì³æíàðîäíîìó àðá³òðàæó. Сåðåä íèõ âèä³ëÿþòüñÿ òàê³, ÿê íåé-
òðàëüí³ñòü, ãíó÷ê³ñòü, ïðèñêîðåíèé ðîçãëÿä, êîíô³äåíö³éí³ñòü, ì³æíàðîäíå âèçíàííÿ òà äå-
öåíòðàë³çàö³ÿ òà óíèêíåííÿ íàö³îíàëüíèõ çàêîíîäàâ÷èõ ïåðåïîí.

І ÿê ï³äñóìîê, çâåðòàєòüñÿ óâàãà íà ðîëü, ÿêó íàðàç³ â³ä³ãðàє ì³æíàðîäíèé àðá³òðàæ 
ó ñó÷àñí³é ñèñòåì³ ì³æíàðîäíîãî ïðàâà. Йîãî óñï³õè ³ åôåêòèâí³ñòü ñèñòåìè ì³æíàðîäíî-
ãî àðá³òðàæó ó âèð³øåíí³ ñïîð³â ïîâ’ÿçàíèõ ç ïîðóøåííÿìè äîãîâîðó ì³æíàðîäíî¿ êóï³â-
ë³-ïðîäàæó òîâàð³â. Тàêîæ ïðèä³ëÿєòüñÿ çíà÷íà óâàãà ³ íåäîë³êàì òà ñëàáêèì ñòîðîíàì 
ì³æíàðîäíîãî àðá³òðàæó, äëÿ á³ëüø ÷³òêîãî óñâ³äîìëåííÿ, ÿê ìîæíà ïîêðàùèòè éîãî òà 
äëÿ ïîøóêó ñòàëî¿ ìîäåë³ ðîçâèòêó ì³æíàðîäíèõ àðá³òðàæ³â. Îö³íþþòüñÿ ïåðñïåêòèâè ðîç-
âèòêó ñèñòåìè âèð³øåííÿ ñïîð³â âðàõîâóþ÷è ³ñòîðè÷í³, ïîë³òè÷í³ òà åêîíîì³÷í³ ôàêòîðè, 
ÿê³ ñïðèÿëè öüîìó.

Ключові слова: ðîëü ì³æíàðîäíîãî àðá³òðàæó, àðá³òðàæí³ óñòàíîâè, ÞÍІСТРÀЛ, àðá³ò-
ðàæ, âèð³øåííÿ ñïîð³â, ³ñòîòí³ ïîðóøåííÿ äîãîâîðó ì³æíàðîäíî¿ êóï³âë³-ïðîäàæó òîâàð³â, 
ïîðóøåííÿ äîãîâîðó.

Summary
Halat V. I. The role of international arbitration in resolving disputes related to 

fundamental breaches of contracts in international sale of goods. – Article.
This article aims to provide an understanding of the key aspects of international arbitration 

and assess the role it plays in international business disputes. It begins by introducing the 
concept of international arbitration for a clearer understanding of its essence and offers a 
historical retrospective of the development of international arbitration, from the first multilateral 

Галат В. І. Роль міжнародного арбітражу у вирішенні спорів, пов’язаних…
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international legal acts to modern international agreements and institutions such as ICC, 
ICSID, and LCIA. Arbitration has become the primary mechanism for resolving disputes in 
international commercial and investment relations. The core principles underlying arbitration 
include voluntariness, independence of arbitrators, confidentiality, and process efficiency, which 
make it a popular choice for resolving complex international conflicts. The article also aims 
to demonstrate the rapid development and future prospects of international arbitration in 
cases concerning the breach of international sale contracts, alongside other dispute resolution 
methods.

The article thoroughly discusses the advantages of international arbitration over domestic 
arbitration and analyzes the reasons why more and more international companies choose to 
resolve disputes through international arbitration. Among the key advantages are neutrality, 
flexibility, expedited proceedings, confidentiality, international recognition, decentralization, 
and the avoidance of national legislative barriers.

Finally, the article focuses on the role international arbitration currently plays in the modern 
international legal system, its successes, and the effectiveness of the system in resolving 
disputes related to the breach of international sales contracts. Significant attention is also 
given to the shortcomings and weaknesses of international arbitration, providing a clearer 
understanding of how it can be improved and the search for a sustainable model for the 
development of international arbitration. The article evaluates the prospects for the future 
development of dispute resolution systems, considering the historical, political, and economic 
factors that have contributed to their evolution.

Key words: role of international arbitration, arbitration institutions, UNCITRAL, arbitration, 
dispute resolution, fundamental breaches of contracts in international sale of goods, contract 
breaches.
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Постановка проблеми та її актуальність. Ó ì³æíàðîäíîìó ïðàâ³ 
ïðèíöèï âçàєìíîñò³ є îäíèì ³ç ôóíäàìåíòàëüíèõ ïðèíöèï³â, ùî ðåãóëþє 
â³äíîñèíè ì³æ äåðæàâàìè òà êëþ÷îâèì ³íñòðóìåíòîì ó ï³äòðèìö³ ì³æ-
íàðîäíîãî ïðàâîïîðÿäêó, ñïðèÿþ÷è ð³âíîïðàâíîñò³ òà âçàєìîïîâàç³ ì³æ 
äåðæàâàìè. Вçàєìí³ñòü ïåðåäáà÷àє, ùî ïðàâà òà îáîâ’ÿçêè äåðæàâ є âçàєì-
íî çàëåæíèìè: êîæíà äåðæàâà ïîãîäæóєòüñÿ âèêîíóâàòè ñâî¿ ì³æíàðîäí³ 
çîáîâ’ÿçàííÿ ç î÷³êóâàííÿì, ùî ³íø³ äåðæàâè â÷èíÿòü â³äïîâ³äíî. Çàãàëîì, 
ïðèíöèï âçàєìíîñò³ çàáåçïå÷óє ïåâíèé áàëàíñ ó ì³æíàðîäíèõ â³äíîñèíàõ, 
ñòèìóëþþ÷è äåðæàâè äîòðèìóâàòèñÿ ñâî¿õ çîáîâ’ÿçàíü ç ìåòîþ îòðèìàííÿ 
àíàëîã³÷íèõ ïðàâ â³ä ³íøèõ ñóá’єêò³â ì³æíàðîäíîãî ïðàâà. Бóäó÷è åôåê-
òèâíèì ³íñòðóìåíòîì äëÿ çàáåçïå÷åííÿ äîòðèìàííÿ ì³æíàðîäíîãî ïðàâà, 
çàñòîñóâàííÿ âèùåçàçíà÷åíîãî ïðèíöèïó є âàæëèâèì äëÿ óñ³õ ñôåð ì³æ-
íàðîäíîãî ïðàâà, çîêðåìà ì³æíàðîäíîãî àòîìíîãî ïðàâà, äå â³í ïåðåäáà÷àє 
âçàєìíó ïîâàãó òà äîòðèìàííÿ ïðàâ ³ çîáîâ’ÿçàíü äåðæàâ, ùî ðåãóëþþòü 
âèêîðèñòàííÿ ÿäåðíèõ ìàòåð³àë³â ³ òåõíîëîã³é. Пðèíöèï âçàєìíîñò³ ÷àñòî 
âèêîðèñòîâóєòüñÿ äëÿ îáґðóíòóâàííÿ â³äïîâ³äàëüíîñò³ äåðæàâ çà ÿäåðí³ 
³íöèäåíòè, çîêðåìà ïðè âèçíà÷åíí³ ïðàâîâèõ çîáîâ’ÿçàíü ùîäî êîìïåíñà-
ö³¿ çà ÿäåðíó øêîäó. Îñòàíí³ìè ðîêàìè ïðèíöèï âçàєìíîñò³ òàêîæ ïî÷àâ 
íàáóâàòè çíà÷åííÿ ó çâ’ÿçêó ç ðîçâèòêîì íîâèõ ÿäåðíèõ òåõíîëîã³é, òàêèõ 
ÿê ìàëîìàñøòàáí³ ðåàêòîðè, ùî ïîòðåáóþòü àäàïòàö³¿ íîðìàòèâíî-ïðàâî-
âèõ àêò³â ³ ï³äõîä³â äî ðåãóëþâàííÿ íà ì³æíàðîäíîìó ð³âí³. Цå îçíà÷àє, ùî 
ïðàâîâ³ íîðìè ïîâèíí³ âðàõîâóâàòè íîâ³ âèêëèêè òà çàáåçïå÷óâàòè ñïðà-
âåäëèâèé ðîçïîä³ë â³äïîâ³äàëüíîñò³ ì³æ äåðæàâàìè. Вîäíî÷àñ, äåÿê³ äåð-
æàâè íå âêëþ÷àþòü äàíèé ïðèíöèï ó íàö³îíàëüíå çàêîíîäàâñòâî, ùî ìîæå 
ïåâíèì ÷èíîì îáìåæóâàòè åôåêòèâí³ñòü ÿäåðíî¿ áåçïåêè, îñê³ëüêè éîãî 
â³äñóòí³ñòü ó íîðìàòèâíî-ïðàâîâèõ àêòàõ ìîæå ï³ä³ðâàòè äîâ³ðó ì³æ äåðæà-
âàìè òà çìåíøèòè ¿õíþ ãîòîâí³ñòü äî ñï³âïðàö³ ó ñôåð³ ÿäåðíîãî êîíòðîëþ.

Аналіз останніх досліджень і публікацій. Ó ñó÷àñíèõ ïóáë³êàö³ÿõ 
ç ì³æíàðîäíîãî àòîìíîãî ïðàâà ïðèíöèï âçàєìíîñò³ ðîçãëÿäàєòüñÿ ÿê âàæ-
ëèâèé åëåìåíò, ùî âïëèâàє íà ñòâîðåííÿ ³ çàñòîñóâàííÿ íîðì ó ö³é ñôåð³. 
Пðèêëàäîì ñó÷àñíîãî çàñòîñóâàííÿ öüîãî ïðèíöèïó є çì³íè â ÿäåðíîìó 
çàêîíîäàâñòâ³ ï³ñëÿ àâàð³¿ íà Фóêóñ³ì³, ùî ïîñèëèëè âèìîãè äî ì³æíàðîä-
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íîãî ñï³âðîá³òíèöòâà ³ ïðîçîðîñò³ ó ïèòàííÿõ ÿäåðíî¿ áåçïåêè. Îêðåìî âàð-
òî âèä³ëèòè âèäàííÿ Nuclear Law Bulletin [12], ÿêå ïóáë³êóєòüñÿ Îðãàí³çà-
ö³єþ åêîíîì³÷íîãî ñï³âðîá³òíèöòâà òà ðîçâèòêó ÷åðåç Àãåíòñòâî ç ÿäåðíî¿ 
åíåðã³¿, ùî є âàæëèâèì äæåðåëîì äëÿ àíàë³çó ñó÷àñíèõ òåíäåíö³é ³ çì³í 
ó ì³æíàðîäíîìó àòîìíîìó ïðàâ³, âêëþ÷àþ÷è ïðèíöèï âçàєìíîñò³.

Метою статті є àíàë³ç çàñòîñóâàííÿ ïðèíöèïó âçàєìíîñò³ ó ñôåð³ ì³æ-
íàðîäíîãî àòîìíîãî ïðàâà, çîêðåìà éîãî âêëþ÷åííÿ ó íàö³îíàëüíå çàêîíî-
äàâñòâî äåðæàâ òà äîñë³äæåííÿ ìîæëèâèõ çì³í â ÿäåðíîìó çàêîíîäàâñòâ³ 
â õîä³ äàíîãî ïðîöåñó.

Виклад основного матеріалу. Ç ³ñòîðè÷íî¿ òî÷êè çîðó ïðèíöèï âçàєì-
íîñò³ âèêîðèñòîâóâàâñÿ ÿê ñïîñ³á ïîì’ÿêøåííÿ êîíôë³êò³â ³ ïîïåðåäæåííÿ 
åñêàëàö³¿ øëÿõîì ñïðÿìóâàííÿ òåíäåíö³¿ äî ïðèòÿãíåííÿ äî â³äïîâ³äàëüíî-
ñò³ â ðàìêàõ ïðàâîâèõ íîðì. Ó ïðîöåñ³ ôîðìóâàííÿ çâè÷àєâîãî ì³æíàðîä-
íîãî ïðàâà ïðèíöèï âçàєìíîñò³ ñëóãóє ïîòóæíèì äâèãóíîì äëÿ ïåâíèõ ä³é 
òà/÷è áåçä³ÿëüíîñò³ ç áîêó çàëó÷åíèõ ñóá’єêò³â. В³í ìîæå ÿê ïîì’ÿêøèòè 
âèìîãè, âèñóíóò³ äåðæàâîþ, ÿêà ³í³ö³þє çàêîíîòâîð÷èé ïðîöåñ, òàê ³ ñïðè-
ÿòè ïðèéíÿòòþ òàêèõ âèìîã òèìè äåðæàâàìè, ÿê³ îïèíèëèñÿ â ïîä³áí³é 
ñèòóàö³¿. Мîæåìî êàçàòè, ùî î÷³êóâàííÿ âçàєìíîñò³, òàêèì ÷èíîì, ñëóãóє 
îáґðóíòóâàííÿì äëÿ ïîÿâè íîâèõ çâè÷àєâèõ íîðì [4].

Вàæëèâèì åòàïîì åâîëþö³¿ âçàєìíîñò³ ñòàëî òàêîæ ââåäåííÿ ïðàâîâèõ 
îáìåæåíü íà çàñòîñóâàííÿ ïðèíöèïó âçàєìíîñò³. Îáìåæåííÿ, ÿê³ íàêëàäà-
þòüñÿ íà âçàєìí³ñòü, âèïëèâàþòü ç òèõ ñôåð, ÿê³ ñòàâëÿòü ñï³ëüí³ ³íòåðåñè 
íà ïåðøèé ïëàí (åêîëîã³÷íå ïðàâî, ïðàâà ëþäèíè, ì³æíàðîäíå ãóìàí³òàðíå 
ïðàâî). Тàì âçàєìí³ñòü, ùî ðîçóì³єòüñÿ ÿê ñï³ââ³äíîøåííÿ ïðàâ ³ îáîâ’ÿçê³â 
(ñïåöèô³÷íà âçàєìí³ñòü), áóëà âèò³ñíåíà ³ â³ä³ãðàє ëèøå íåçíà÷íó ðîëü [3]. 
Íàïðèêëàä, ó ñôåð³ ïðàâ ëþäèíè äàíèé ïðèíöèï ìàє îáìåæåíå çàñòîñóâàí-
íÿ, îñê³ëüêè îñíîâí³ ïðàâà íå ìîæóòü çàëåæàòè â³ä âçàєìíîñò³. Ó äåÿêèõ 
âèïàäêàõ çàñòîñóâàííÿ âçàєìíîñò³ ìîæå ïðèçâåñòè äî åñêàëàö³¿ êîíôë³êò³â 
àáî ïîðóøåííÿ ïðàâ ëþäèíè. Гîâîðÿ÷è ïðî ì³æíàðîäíå ãóìàí³òàðíå ïðàâî, 
ïðèíöèï âçàєìíîñò³ ìîæå ïðÿìî âïëèâàòè íà äîòðèìàííÿ éîãî íîðì, òàêèõ 
ÿê ïîâîäæåííÿ ç â³éñüêîâîïîëîíåíèìè àáî öèâ³ëüíèìè îñîáàìè. Кð³ì òîãî, 
ó ì³æíàðîäíèõ â³äíîñèíàõ ìîæóòü ³ñíóâàòè ñèòóàö³¿, äå âçàєìí³ñòü íåìîæ-
ëèâà ÷åðåç àñèìåòð³þ ñèë àáî ðåñóðñ³â ì³æ äåðæàâàìè òà ìîæå ïðèçâåñòè 
äî ñèòóàö³é, êîëè äåðæàâè ç á³ëüø ïîòóæíèì ïîòåíö³àëîì âèêîðèñòîâóþòü 
ñâîþ ïåðåâàãó äëÿ îòðèìàííÿ îäíîñòîðîííüî¿ âèãîäè.

Ó ì³æíàðîäíîìó ÿäåðíîìó ïðàâ³ ïðèíöèï âçàєìíîñò³ є âàæëèâèì ³íñòðó-
ìåíòîì, ÿêèé ðåãóëþє â³äíîñèíè ì³æ äåðæàâàìè ó ñôåð³ ÿäåðíî¿ áåçïåêè, 
íåðîçïîâñþäæåííÿ ÿäåðíî¿ çáðî¿ òà ìèðíîãî âèêîðèñòàííÿ ÿäåðíî¿ åíåðã³¿. 
Дàíèé ïðèíöèï ґðóíòóєòüñÿ íà ³äå¿, ùî äåðæàâè, ÿê³ äîòðèìóþòüñÿ ïåâíèõ 
çîáîâ’ÿçàíü àáî íàäàþòü ïåâí³ ïðàâà ³íøèì äåðæàâàì, î÷³êóþòü â³ä íèõ 
àíàëîã³÷íî¿ ïîâåä³íêè ó â³äïîâ³äü. Îäíèì ç îñíîâíèõ äæåðåë äàíî¿ ãàëó-
ç³ ïðàâà є Дîãîâ³ð ïðî íåðîçïîâñþäæåííÿ ÿäåðíî¿ çáðî¿ (ДÍЯÇ) [1]. Тóò 
ïðèíöèï âçàєìíîñò³ є îñíîâîþ äëÿ äîìîâëåíîñòåé ì³æ ÿäåðíèìè òà íåÿ-
äåðíèìè äåðæàâàìè. В³äïîâ³äíî äî ДÍЯÇ äåðæàâè-ñòîðîíè çîáîâ’ÿçàí³ «íå 
ïåðåäàâàòè, æîäíîìó îäåðæóâà÷ó ÿäåðíó çáðîþ àáî ³íø³ ÿäåðí³ âèáóõî-
â³ ïðèñòðî¿, íå íàäàâàòè äîïîìîãè áóäü-ÿê³é äåðæàâ³, ùî íå âîëîä³є ÿäåð-
íîþ çáðîєþ, ùîäî âèðîáíèöòâà àáî ïðèäáàííÿ òàêî¿ çáðî¿ àáî ïðèñòðî¿â» 
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[ñò. 1]. Тàêîæ ïðèíöèï âçàєìíîñò³ â³äîáðàæåíèé ó ñòàòò³ 6, â³äïîâ³äíî äî 
ÿêî¿ êîæíà ñòîðîíà «áåðå íà ñåáå çîáîâ’ÿçàííÿ âåñòè ïåðåãîâîðè â äóñ³ 
äîáðî¿ âîë³ ïðî åôåêòèâí³ çàõîäè ïî ïðèïèíåííþ ãîíêè ÿäåðíèõ îçáðîєíü 
â íàéáëèæ÷îìó ìàéáóòíüîìó ³ ÿäåðíîìó ðîççáðîєííþ, à òàêîæ ïðî äîãîâ³ð 
ïðî çàãàëüíå ³ ïîâíå ðîççáðîєííÿ ï³ä ñóâîðèì ³ åôåêòèâíèì ì³æíàðîäíèì 
êîíòðîëåì». Цå, ó ñâîþ ÷åðãó, ñòâîðþє ñèñòåìó ñòðèìóâàíü, äå íåâèêîíàííÿ 
çîáîâ’ÿçàíü îäí³єþ ñòîðîíîþ ìîæå ïðèçâåñòè äî ïîðóøåííÿ ç ³íøîãî áîêó.

Вàðòî çãàäàòè òàêîæ Кîíâåíö³þ ïðî â³äïîâ³äàëüí³ñòü ïåðåä òðåòüîþ 
ñòîðîíîþ â ãàëóç³ ÿäåðíî¿ åíåðã³¿ [7], ÿêà âñòàíîâëþє ïðàâîâ³ ðàìêè äëÿ 
ðåãóëþâàííÿ â³äïîâ³äàëüíîñò³ çà ÿäåðí³ ³íöèäåíòè â Єâðîï³, â ÿê³é ïðèíöèï 
âçàєìíîñò³ ïðîÿâëÿєòüñÿ ó ê³ëüêîõ àñïåêòàõ. Îñê³ëüêè Кîíâåíö³ÿ ñïðÿìî-
âàíà íà çàõèñò òðåò³õ ñòîð³í, ùî ìîæóòü ïîñòðàæäàòè â³ä ÿäåðíèõ ³íöè-
äåíò³â, íåçàëåæíî â³ä ¿õíüîãî ãðîìàäÿíñòâà ÷è ì³ñöÿ ïðîæèâàííÿ, ïðèí-
öèï âçàєìíîñò³ òàêîæ ãàðàíòóє, ùî âñ³ ïîñòðàæäàë³ îñîáè ìàþòü îäíàêîâ³ 
ïðàâà íà êîìïåíñàö³þ, íåçàëåæíî â³ä òîãî, â ÿê³é äåðæàâ³ ñòàëàñÿ àâàð³ÿ 
÷è äå âîíè ïðîæèâàþòü (ñò. 2). Вîäíî÷àñ, â³äïîâ³äíî äî ñò. 7 äëÿ çàáåçïå-
÷åííÿ âçàєìíîñò³ äåðæàâè-ó÷àñíèö³ çîáîâ’ÿçàí³ ãàðìîí³çóâàòè ñâîє íàö³î-
íàëüíå çàêîíîäàâñòâî ç ïîëîæåííÿìè Кîíâåíö³¿. Цå âêëþ÷àє âñòàíîâëåííÿ 
ì³í³ìàëüíèõ ðîçì³ð³â â³äïîâ³äàëüíîñò³ îïåðàòîðà òà çàáåçïå÷åííÿ íàÿâíî-
ñò³ ô³íàíñîâèõ ãàðàíò³é äëÿ âèïëàòè êîìïåíñàö³é. Тàêîæ ñò. 10 äîçâîëÿє 
³íøèì äåðæàâàì äîëó÷àòèñÿ äî ô³íàíñóâàííÿ, ÿêùî êîìïåíñàö³éíèé ôîíä 
â ³íø³é äåðæàâ³-ñòîðîí³ Кîíâåíö³¿ âèÿâèòüñÿ íåäîñòàòí³ì äëÿ ïîêðèòòÿ 
âñ³õ çáèòê³â. Мàєìî òàêîæ çãàäàòè ñò. 13, çã³äíî ç ÿêîþ äåðæàâè-ó÷àñíè-
ö³ ïîãîäæóþòüñÿ âèçíàâàòè ³ âèêîíóâàòè ð³øåííÿ ñóä³â îäíà îäíî¿ ùîäî 
â³äøêîäóâàííÿ çáèòê³â, çàâäàíèõ ÿäåðíèìè ³íöèäåíòàìè. Цå îçíà÷àє, ùî 
ïîñòðàæäàë³ îñîáè â îäí³é äåðæàâ³ ìîæóòü çâåðòàòèñÿ äî ñóä³â ³íøî¿ äåðæà-
âè-ó÷àñíèö³ ³ áóòè âïåâíåíèìè, ùî ð³øåííÿ ñóäó áóäå âèçíàíå ³ âèêîíàíå. 

Вàæëèâèì äæåðåëîì ì³æíàðîäíîãî ÿäåðíîãî ïðàâà є Пðîòîêîë ïðî 
âíåñåííÿ çì³í äî В³äåíñüêî¿ Кîíâåíö³¿ ïðî öèâ³ëüíó â³äïîâ³äàëüí³ñòü çà 
ÿäåðíó øêîäó (Пðîòîêîë) [13], ÿêèé ðåãóëþє ùî íàäàííÿ äåðæàâàìè-ó÷àñ-
íèöÿìè Пðîòîêîëó ïðàâ òà ïðèâ³ëå¿â â³äáóâàєòüñÿ ëèøå çà óìîâè, ùî ³íøà 
ñòîðîíà òàêîæ íàäàє ïîä³áí³ ïðàâà òà ïðèâ³ëå¿. Ó öüîìó çâ’ÿçêó, äîö³ëüíî 
òàêîæ çãàäàòè ñò. VI Пðîòîêîëó, çã³äíî ç ÿêîþ äåðæàâè-ó÷àñíèö³ ìàþòü 
çàñòîñîâóâàòè ïîëîæåííÿ Кîíâåíö³¿ äî ãðîìàäÿí ³íøèõ äåðæàâ-ó÷àñíèöü 
íà îñíîâ³ âçàєìíîñò³. Цå îçíà÷àє, ùî êîæíà äåðæàâà-ó÷àñíèöÿ Пðîòî-
êîëó çîáîâ’ÿçóєòüñÿ íàäàâàòè ð³âí³ ïðàâà òà ïðèâ³ëå¿ ãðîìàäÿíàì ³íøèõ 
äåðæàâ-ó÷àñíèöü, ùî є âàæëèâîþ óìîâîþ äëÿ åôåêòèâíîãî ôóíêö³îíó-
âàííÿ ñèñòåìè ì³æíàðîäíî¿ â³äïîâ³äàëüíîñò³ çà ÿäåðíó øêîäó. Вîäíî÷àñ, 
ñò. XII ïåðåäáà÷àє, ùî «ñóäîâ³ ð³øåííÿ, âèíåñåí³ â îäí³é äåðæàâ³-ó÷àñíèö³ 
Кîíâåíö³¿, âèçíàþòüñÿ ³ ìîæóòü áóòè âèêîíàí³ â ³íøèõ äåðæàâàõ-ó÷àñ-
íèöÿõ áåç ïîâòîðíîãî ðîçãëÿäó ïî ñóò³ ñïðàâè, çà óìîâè, ùî ö³ ð³øåííÿ 
íå ñóïåðå÷àòü îñíîâíèì ïðèíöèïàì ïðàâà äåðæàâè, â ÿê³é ð³øåííÿ ìàє 
áóòè âèêîíàíå». Цå ïîëîæåííÿ є âàæëèâèì äëÿ çàáåçïå÷åííÿ åôåêòèâíî¿ 
ì³æíàðîäíî¿ ñèñòåìè êîìïåíñàö³¿ çà ÿäåðíó øêîäó, îñê³ëüêè âîíî ñïðîùóє 
ïðîöåäóðè âèçíàííÿ òà âèêîíàííÿ ñóäîâèõ ð³øåíü ì³æ äåðæàâàìè-ó÷àñíè-
öÿìè, çì³öíþþ÷è ïðàâîâó çàõèùåí³ñòü ïîòåðï³ëèõ ³ ïîêðàùóþ÷è ì³æíà-
ðîäíå ñï³âðîá³òíèöòâî ó ñôåð³ ÿäåðíî¿ â³äïîâ³äàëüíîñò³.
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Пðèíöèï âçàєìíîñò³ â³ä³ãðàє âàæëèâó ðîëü ³ â Кîíâåíö³¿ ïðî äîäàòêîâó 
êîìïåíñàö³þ çà ÿäåðíó øêîäó [6], ÿêà áóëà óõâàëåíà â 1997 ðîö³. Çîêðå-
ìà ñò.2 âñòàíîâëþє, ùî Кîíâåíö³ÿ çàñòîñîâóєòüñÿ äî ÿäåðíèõ ³íöèäåíò³â 
ó äåðæàâàõ, ÿê³ є ó÷àñíèêàìè Кîíâåíö³¿, çà óìîâè, ùî ö³ äåðæàâè íàäàþòü 
àíàëîã³÷í³ ïðàâà ³íøèì ó÷àñíèêàì. Цå çàáåçïå÷óє âçàєìíå âèçíàííÿ ïðàâ 
³ çîáîâ’ÿçàíü ì³æ äåðæàâàìè-ó÷àñíèöÿìè, ùî ñïðèÿє åôåêòèâíîìó ôóíê-
ö³îíóâàííþ ñèñòåìè ì³æíàðîäíî¿ êîìïåíñàö³¿ çà ÿäåðíó øêîäó. Тàêîæ 
ñò. 13 ïåðåäáà÷àє, ùî ñóäîâ³ ð³øåííÿ ùîäî êîìïåíñàö³¿ çà ÿäåðíó øêîäó, 
âèíåñåí³ â îäí³é äåðæàâ³-ó÷àñíèö³, âèçíàþòüñÿ òà âèêîíóþòüñÿ â ³íøèõ 
äåðæàâàõ-ó÷àñíèöÿõ áåç ïîâòîðíîãî ðîçãëÿäó ñïðàâè ïî ñóò³, çà óìîâè, ùî 
ð³øåííÿ íå ñóïåðå÷èòü îñíîâíèì ïðèíöèïàì ïðàâà ò³є¿ äåðæàâè, äå âîíî 
ìàє áóòè âèêîíàíå. Цå ïîëîæåííÿ ï³äêðåñëþє âàæëèâ³ñòü ïðèíöèïó âçàєì-
íîñò³ â êîíòåêñò³ ì³æíàðîäíîãî ïðàâîñóääÿ òà çàáåçïå÷åííÿ åôåêòèâíîãî 
ìåõàí³çìó êîìïåíñàö³¿. 

Вèùåçãàäàíèé ïðèíöèï ì³æíàðîäíîãî ÿäåðíîãî ïðàâà â³ä³ãðàє âàæëèâó 
ðîëü ³ â êîíòåêñò³ ð³øåííÿ Кîíôåðåíö³¿ ïðî ïåðåãëÿä Пàðèçüêî¿ êîíâåíö³¿ 
òà Бðþññåëüñüêî¿ äîäàòêîâî¿ êîíâåíö³¿ [5], çîêðåìà ó ñôåð³ êîìïåíñàö³¿ 
çà ÿäåðíó øêîäó. Тàêèì ÷èíîì, äåðæàâà-ó÷àñíèöÿ îòðèìóє êîìïåíñàö³þ 
ç ôîíä³â ÿäåðíî¿ øêîäè ëèøå çà óìîâè, ùî òàêà äåðæàâà çàáåçïå÷óє àíà-
ëîã³÷í³ ïðàâà òðåò³ì äåðæàâàì-ó÷àñíèöÿì. Цå, ó ñâîþ ÷åðãó, ñòâîðþє ð³âí³ 
óìîâè òà âçàєìí³ çîáîâ’ÿçàííÿ ì³æ äåðæàâàìè, ùî ìàþòü íà ìåò³ çàõè-
ñòèòè ïîñòðàæäàëèõ îñ³á òà íàâêîëèøíє ñåðåäîâèùà ó ðàç³ ÿäåðíî¿ àâàð³¿. 
Бóëî òàêîæ âèð³øåíî, ùî «ö³ ãàðàíò³¿ ïîâèíí³ çàáîðîíÿòè äèñêðèì³íàö³þ 
æåðòâ ó äåðæàâàõ-ó÷àñíèöÿõ, ÿê³ íå ìàþòü ÿäåðíèõ óñòàíîâîê íà ñâî¿é 
òåðèòîð³¿, àáî òèõ, ùî ìàþòü ÿäåðí³ óñòàíîâêè íà ñâî¿é òåðèòîð³¿ ³ íàäàþòü 
åêâ³âàëåíòí³ âçàєìí³ ï³ëüãè. Сàìå ÷åðåç öåé êðèòåð³é öå ïèòàííÿ ñòàëî 
íàçèâàòèñÿ ïðèíöèïîì «âçàєìíîñò³». Пîÿñíþâàëüíà äîïîâ³äü ïðî ïåðåãëÿä 
Пàðèçüêî¿ òà Бðþññåëüñüêî¿ êîíâåíö³é [10], ÿêó áóëî âçÿòî äî â³äîìà Кîí-
ôåðåíö³єþ, ï³äêðåñëþє íåîáõ³äí³ñòü îíîâëåííÿ òà âäîñêîíàëåííÿ ïðàâîâèõ 
ìåõàí³çì³â ó ñôåð³ ÿäåðíî¿ â³äïîâ³äàëüíîñò³, ùî ðîáèòü ïðèíöèï âçàєì-
íîñò³ á³ëüø åôåêòèâíèì ³ òàêèì, ùî â³äïîâ³äàє ñó÷àñíèì âèêëèêàì ó ñôåð³ 
ÿäåðíî¿ áåçïåêè.

Вâàæàëè á çà äîö³ëüíå ðîçãëÿíóòè ìåòîäè âðàõóâàííÿ ïðèíöèïó âçàєì-
íîñò³ ó íàö³îíàëüíîìó çàêîíîäàâñòâ³ äåðæàâ, âêëþ÷åííÿ ÿêîãî äîçâîëÿє 
ñòâîðèòè ìåõàí³çìè ñï³âïðàö³ òà êîîðäèíàö³¿ ì³æ êðà¿íàìè ç ìåòîþ çàïî-
á³ãàííÿ òà âèð³øåííÿ ÿäåðíèõ çàãðîç. Çàñòîñóâàííÿ ïðèíöèïó âçàєìíîñò³ 
ó íàö³îíàëüíîìó çàêîíîäàâñòâ³ ñïðèÿє ï³äâèùåííþ ð³âíÿ áåçïåêè ÿäåðíèõ 
óñòàíîâîê, êîíòðîëþ íàä ÿäåðíèìè ìàòåð³àëàìè òà çàïîá³ãàííþ òåðîðèñ-
òè÷íèì çàãðîçàì. Цå òàêîæ ñïðèÿє ï³äâèùåííþ äîâ³ðè ì³æ äåðæàâàìè 
ó ñôåð³ ÿäåðíî¿ áåçïåêè òà çì³öíåííþ ì³æíàðîäíîãî ðåæèìó íåðîçïîâñþ-
äæåííÿ ÿäåðíî¿ çáðî¿. 

Ó öüîìó çâ’ÿçêó, ïðîïîíóâàëè á çâåðíóòèñÿ äî çàêîíîäàâñòâà äåÿêèõ 
äåðæàâ-÷ëåí³â ЄС, ÿê³ âêëþ÷àþòü ïðèíöèï âçàєìíîñò³ â çàêîíîäàâñòâî, 
ðåãóëþþ÷è ÿäåðíó áåçïåêó, øëÿõîì óçãîäæåííÿ ñòàíäàðò³â ³ âèìîã ùîäî 
áåçïåêè ÿäåðíèõ óñòàíîâîê ³ çàõîä³â áåçïåêè. Цå ìîæå âêëþ÷àòè îáì³í 
³íôîðìàö³єþ, ñï³ëüí³ ³íñïåêö³¿, âçàєìíó ï³äòðèìêó â ðàç³ àâàð³é àáî êðèçî-
âèõ ñèòóàö³é, à òàêîæ ñï³ëüí³ ïðîãðàìè íàâ÷àííÿ òà ï³äãîòîâêè ïåðñîíà-
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ëó. Çàãàëîì, ЄС âñòàíîâëþє ì³í³ìàëüí³ ñòàíäàðòè ÿäåðíî¿ áåçïåêè, ÿêèõ 
ïîâèíí³ äîòðèìóâàòèñÿ âñ³ äåðæàâè-÷ëåíè. 

Дåðæàâè-÷ëåíè ìîæóòü óçãîäæóâàòè ñâî¿ íàö³îíàëüí³ çàêîíîäàâñòâà 
ç ì³æíàðîäíèìè ñòàíäàðòàìè ³ óãîäàìè ùîäî ÿäåðíî¿ áåçïåêè, òàêèìè ÿê 
Кîíâåíö³ÿ ïðî ÿäåðíó áåçïåêó [2] òà Дèðåêòèâà ЄС ïðî ÿäåðíó áåçïåêó 
[9] òîùî. Îñíîâíèìè íîðìàòèâíî-ïðàâîâèìè àêòàìè є Дèðåêòèâè ЄС ùîäî 
ÿäåðíî¿ áåçïåêè, çîêðåìà Дèðåêòèâà 2009/71/Euratom [8], ÿêà âñòàíîâ-
ëþє îñíîâó äëÿ ÿäåðíî¿ áåçïåêè, ³ ¿¿ ïîäàëüø³ ïîïðàâêè. Ц³ äèðåêòèâè âèìà-
ãàþòü â³ä êðà¿í âïðîâàäæåííÿ єäèíèõ ñòàíäàðò³â, ùî äîçâîëÿє çàáåçïå÷èòè 
îäíàêîâèé ð³âåíü áåçïåêè íà âñ³é òåðèòîð³¿ Сîþçó. Вçàєìí³ñòü ó çàêîíîäàâ-
ñòâ³ ùîäî ÿäåðíî¿ áåçïåêè òàêîæ âêëþ÷àє çàáåçïå÷åííÿ íåçàëåæíîñò³ òà 
äîñòàòíüî¿ êîìïåòåíòíîñò³ íàö³îíàëüíèõ ðåãóëÿòîðíèõ îðãàí³â. Дèðåêòèâà 
ЄС 2014/87/Euratom [9] ïîñèëþє âèìîãè ùîäî íåçàëåæíîñò³ íàö³îíàëü-
íèõ ðåãóëÿòîð³â, ùî äîçâîëÿє ãàðàíòóâàòè íåóïåðåäæåíå âïðîâàäæåííÿ 
íîðì áåçïåêè â óñ³õ êðà¿íàõ. Пðè öüîìó, õî÷à âñ³ êðà¿íè-÷ëåíè çîáîâ’ÿçàí³ 
äîòðèìóâàòèñÿ äèðåêòèâ ЄС, êîíêðåòí³ øëÿõè òà òåìïè ¿õ ³ìïëåìåíòàö³¿ 
ìîæóòü â³äð³çíÿòèñÿ çàëåæíî â³ä íàö³îíàëüíèõ îñîáëèâîñòåé. 

Вêëþ÷åííÿ ïðèíöèïó âçàєìíîñò³ òàêîæ ðåàë³çóєòüñÿ ÷åðåç ³ìïëåìåí-
òàö³þ ì³æíàðîäíèõ íîðì ³ ñòàíäàðò³â, âñòàíîâëåíèõ М³æíàðîäíèì àãåíò-
ñòâîì ç àòîìíî¿ åíåðã³¿ (МÀГÀТЕ) [11]. Дåðæàâè-÷ëåíè ЄС çîáîâ’ÿçàí³ 
çàáåçïå÷èòè â³äïîâ³äí³ñòü íàö³îíàëüíîãî çàêîíîäàâñòâà ì³æíàðîäíèì ñòàí-
äàðòàì, ùî äîçâîëÿє óçãîäèòè ï³äõîäè äî ÿäåðíî¿ áåçïåêè ÿê íà ð³âí³ Сîþ-
çó, òàê ³ íà ì³æíàðîäíîìó ð³âí³. Хî÷à êðà¿íè-÷ëåíè ìàþòü ð³çí³ ï³äõîäè äî 
âðàõóâàííÿ ïðèíöèïó âçàєìíîñò³ ó íàö³îíàëüíîìó çàêîíîäàâñòâ³, Єâðîïåé-
ñüêèé Сîþç äîêëàäàє óñ³õ çóñèëü äî á³ëüø ãàðìîí³çîâàíî¿ ñèñòåìè ÿäåðíî¿ 
â³äïîâ³äàëüíîñò³, íåçâàæàþ÷è íà ïåâí³ ïîòî÷í³ ðîçá³æíîñò³. Пðè öüîìó, 
âàæëèâî çàçíà÷àòè, ùî ó äåÿêèõ êðà¿íàõ, òàêèõ ÿê Фðàíö³ÿ ÷è Í³ìå÷÷èíà, 
³ñíóþòü äàâí³ òðàäèö³¿ ó ñôåð³ ÿäåðíî¿ åíåðãåòèêè òà âèñîê³ âèìîãè äî áåç-
ïåêè, ùî äîçâîëÿє ¿ì ëåãêî àäàïòóâàòè єâðîïåéñüê³ ñòàíäàðòè. Іíø³ äåðæà-
âè, îñîáëèâî íîâ³ ÷ëåíè ЄС, ìîæóòü ïîòðåáóâàòè á³ëüøå ÷àñó òà ðåñóðñ³â 
äëÿ ãàðìîí³çàö³¿ ñâîãî çàêîíîäàâñòâà ç âèìîãàìè ЄС.

Ó ðàìêàõ ЄС çä³éñíþþòüñÿ òàêîæ ðåãóëÿðí³ ïåðåâ³ðêè íàö³îíàëüíèõ 
ÿäåðíèõ ðåãóëÿòîð³â òà ÿäåðíèõ îá’єêò³â, ùî ïðîâîäÿòüñÿ ÿê íà íàö³îíàëü-
íîìó, òàê ³ íà ì³æäåðæàâíîìó ð³âí³. Цå äîçâîëÿє êðà¿íàì-÷ëåíàì îáì³íþ-
âàòèñÿ äîñâ³äîì ³ êðàùèìè ïðàêòèêàìè, çàáåçïå÷óþ÷è âçàєìí³ñòü ï³äõîä³â 
äî çàáåçïå÷åííÿ ÿäåðíî¿ áåçïåêè. Єâðîïåéñüêà êîì³ñ³ÿ êîîðäèíóє ö³ ïðîöå-
ñè, ùîá ñïðèÿòè îäíàêîâîìó âèêîíàííþ âèìîã.

Вàðòî çàçíà÷èòè, ùî õî÷à ñèñòåìà êðà¿í áàçóєòüñÿ íà ì³æíàðîäíèõ êîí-
âåíö³ÿõ, ³ñíóþòü âàæëèâ³ â³äì³ííîñò³ ì³æ ïîðÿäêîì âêëþ÷åííÿ ïðèíöèïó 
âçàєìíîñò³ ó çàêîíîäàâñòâî êðà¿í. Тàêèì ÷èíîì, ó êðà¿íàõ, äå ÿäåðíà åíåð-
ãåòèêà ìàє ï³äòðèìêó, ÿê ó Фðàíö³¿, є á³ëüøå ïîë³òè÷íî¿ âîë³ äëÿ øâèäêîãî 
âïðîâàäæåííÿ çàõîä³â áåçïåêè. В ³íøèõ êðà¿íàõ, äå ãðîìàäñüê³ñòü á³ëüø 
ñêåïòè÷íî ñòàâèòüñÿ äî ÿäåðíî¿ åíåðãåòèêè (íàïðèêëàä, Àâñòð³ÿ), àäàïòà-
ö³ÿ äî єâðîïåéñüêèõ äèðåêòèâ ìîæå áóòè ìåíø ïð³îðèòåòíîþ. Вàæëèâèì 
ôàêòîðîì є òàêîæ ð³âåíü ðîçâèòêó ÿäåðíî¿ ³íôðàñòðóêòóðè äåðæàâ, ùî 
âïëèâàє íà ¿õí³ ìîæëèâîñò³ ³ìïëåìåíòàö³¿ ñòàíäàðò³â. Кðà¿íè ç á³ëüø ðîç-
âèíåíîþ ÿäåðíîþ åíåðãåòèêîþ (Фðàíö³ÿ, Шâåö³ÿ) ìîæóòü øâèäøå ³íòå-
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ãðóâàòè ïðèíöèï âçàєìíîñò³ ó ñâî¿ ðåãóëÿòîðí³ ìåõàí³çìè. Кðà¿íè áåç ÿäåð-
íî¿ åíåðãåòèêè (Дàí³ÿ, Лàòâ³ÿ) àáî ç íåâåëèêîþ ê³ëüê³ñòþ ÿäåðíèõ îá’єêò³â 
(Í³äåðëàíäè, Сëîâåí³ÿ) ìîæóòü çàñòîñîâóâàòè ïðèíöèï âçàєìíîñò³ ìåíø 
ñèñòåìàòè÷íî.

Висновки. Îòæå, ïðèíöèï âçàєìíîñò³ çàëèøàєòüñÿ îäíèì ç íàéâàæ-
ëèâ³øèõ ³íñòðóìåíò³â ì³æíàðîäíîãî ïðàâà, ùî çàáåçïå÷óє áàëàíñ ³ ñïðà-
âåäëèâ³ñòü ó ì³æäåðæàâíèõ â³äíîñèíàõ. Йîãî äîòðèìàííÿ ñïðèÿє ñòàá³ëü-
íîñò³ ì³æíàðîäíîãî ïîðÿäêó òà ñòâîðþє óìîâè äëÿ ìèðíîãî ñï³â³ñíóâàííÿ 
äåðæàâ. Îäíàê, åôåêòèâí³ñòü ïðèíöèïó çàëåæèòü â³ä éîãî ðîçóìíîãî 
çàñòîñóâàííÿ òà âðàõóâàííÿ ³íøèõ ôóíäàìåíòàëüíèõ ïðèíöèï³â ì³æíà-
ðîäíîãî ïðàâà, òàêèõ ÿê ïîâàãà äî ïðàâ ëþäèíè ³ ãóìàí³òàðíèõ íîðì. 
Дàíèé ïðèíöèï çàëèøàєòüñÿ âàæëèâîþ ñêëàäîâîþ ì³æíàðîäíîãî ÿäåð-
íîãî ïðàâà. Íåçâàæàþ÷è íà ïåâí³ âèêëèêè, â³í є êëþ÷îâèì åëåìåíòîì 
äëÿ çàáåçïå÷åííÿ åôåêòèâíîñò³ òà ñïðàâåäëèâîñò³ ó ñôåð³ ì³æíàðîäíî¿ 
â³äïîâ³äàëüíîñò³ çà ÿäåðí³ ³íöèäåíòè. Хî÷à âêëþ÷åííÿ ïðèíöèïó âçàєì-
íîñò³ ó íàö³îíàëüíå çàêîíîäàâñòâî äåðæàâ є âàæëèâèì ó çàáåçïå÷åíí³ 
ÿäåðíî¿ áåçïåêè, à òàêîæ ìèðó ³ ñòàá³ëüíîñò³ íà ì³æíàðîäíîìó ð³âí³, 
â³äì³ííîñò³ ó âêëþ÷åíí³ éîãî ó íàö³îíàëüíå çàêîíîäàâñòâî âïëèâàþòü íà 
ïðàêòè÷íó ðåàë³çàö³þ ïðèíöèïó âçàєìíîñò³ â ÿäåðí³é áåçïåö³, ñòâîðþþ÷è 
ïåâíó âàð³àòèâí³ñòü ó éîãî âïðîâàäæåíí³. Вîäíî÷àñ, íåâêëþ÷åííÿ äàíîãî 
ïðèíöèïó îáìåæóє åôåêòèâí³ñòü ÿäåðíî¿ áåçïåêè, àäæå éîãî â³äñóòí³ñòü 
â íàö³îíàëüíîìó çàêîíîäàâñòâ³ ìîæå ï³ä³ðâàòè äîâ³ðó ì³æ äåðæàâàìè 
òà çìåíøèòè ¿õíþ ãîòîâí³ñòü äî ñï³âïðàö³ ó ñôåð³ ÿäåðíîãî êîíòðîëþ. 
Сï³ëüíà ÿäåðíà áåçïåêà âèìàãàє êîîðäèíàö³¿ çóñèëü ð³çíèõ äåðæàâ ó ðàç³ 
³íöèäåíòó ÷è àâàð³¿. Бåç âçàєìíîñò³ òàêà êîîðäèíàö³ÿ ìîæå áóòè óñêëàä-
íåíà ÷åðåç ð³çí³ ï³äõîäè äî ÿäåðíî¿ áåçïåêè ³ ðåãóëþâàííÿ. Тàêèì ÷èíîì, 
ïðèíöèï âçàєìíîñò³ äîïîìàãàє ñòâîðèòè єäèíèé ïðàâîâèé ³ ðåãóëÿòîðíèé 
ïðîñò³ð, ùî ïîëåãøóє ì³æíàðîäíó ñï³âïðàöþ ³ ï³äâèùóє çàãàëüíó åôåê-
òèâí³ñòü ÿäåðíî¿ áåçïåêè.
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Анотація
Глухова А. С. Принцип взаємності у міжнародному ядерному праві. – Сòàòòÿ.
Ó ñòàòò³ äîñë³äæóєòüñÿ ðîëü ïðèíöèïó âçàєìíîñò³ ó ì³æíàðîäíîìó àòîìíîìó ïðàâ³, 

ÿê îäíîãî ç êëþ÷îâèõ åëåìåíò³â ì³æíàðîäíîãî ïðàâà, ùî ðåãóëþє â³äíîñèíè ì³æ äåðæà-
âàìè, ñïðèÿþ÷è ð³âíîïðàâíîñò³, âçàєìîïîâàç³ òà ñòàá³ëüíîñò³ ì³æíàðîäíîãî ïîðÿäêó. Цåé 
ïðèíöèï ïåðåäáà÷àє âçàєìîçàëåæí³ñòü ïðàâ ³ îáîâ’ÿçê³â äåðæàâ: âèêîíàííÿ ì³æíàðîäíèõ 
çîáîâ’ÿçàíü îäí³єþ äåðæàâîþ ñóïðîâîäæóєòüñÿ î÷³êóâàííÿì àíàëîã³÷íèõ ä³é ç áîêó ³í-
øèõ ñóá’єêò³â ì³æíàðîäíîãî ïðàâà òà çàáåçïå÷óє ïåâíèé áàëàíñ ó ì³æíàðîäíèõ â³äíîñèíàõ 
³ є åôåêòèâíèì ³íñòðóìåíòîì ñòèìóëþâàííÿ äîòðèìàííÿ ì³æíàðîäíèõ íîðì. В ì³æíàðîä-
íîìó ÿäåðíîìó ïðàâ³ âçàєìí³ñòü çàáåçïå÷óє âèêîíàííÿ îáîâ’ÿçê³â ó âèêîðèñòàíí³ ÿäåðíèõ 
òåõíîëîã³é, âêëþ÷àþ÷è ÿäåðíó áåçïåêó òà â³äïîâ³äàëüí³ñòü çà ÿäåðí³ ³íöèäåíòè. Пðèêëàäîì 
є ïðàâîâ³ çì³íè ï³ñëÿ àâàð³¿ íà Фóêóñ³ì³, ùî ï³äêðåñëèëè âàæëèâ³ñòü ì³æíàðîäíî¿ ñï³âï-
ðàö³ òà ïðîçîðîñò³ ó ïèòàííÿõ áåçïåêè. Пðèíöèï âçàєìíîñò³ ÷àñòî âèêîðèñòîâóєòüñÿ ³ äëÿ 
îáґðóíòóâàííÿ â³äïîâ³äàëüíîñò³ äåðæàâ çà ÿäåðí³ ³íöèäåíòè, çîêðåìà ïðè âèçíà÷åíí³ ïðà-
âîâèõ çîáîâ’ÿçàíü ùîäî êîìïåíñàö³¿ çà ÿäåðíó øêîäó. Àâòîðè ñòâåðäæóþòü, ùî ïðèíöèï 
âçàєìíîñò³ çàëèøàєòüñÿ ôóíäàìåíòîì äëÿ ï³äòðèìêè ñòàá³ëüíîñò³ é áåçïåêè ó ñôåð³ ì³æ-
íàðîäíîãî ÿäåðíîãî ïðàâà, ñïðèÿþ÷è åôåêòèâíîìó âèð³øåííþ âèêëèê³â ÿäåðíî¿ áåçïåêè. 
Вîäíî÷àñ, äàíèé ïðèíöèï íàáóâàє íîâèõ çíà÷åíü ³ç ðîçâèòêîì ìàëîìàñøòàáíèõ ðåàêòîð³â, 
ùî âèìàãàє àäàïòàö³¿ ì³æíàðîäíèõ ïðàâîâèõ íîðì. Шëÿõîì ïðîâåäåííÿ àíàë³çó àâòîðàìè 
çàçíà÷àєòüñÿ, ùî âêëþ÷åííÿ ïðèíöèïó âçàєìíîñò³ â íàö³îíàëüíå çàêîíîäàâñòâî є âàæëè-
âèì äëÿ êîîðäèíàö³¿ ä³é ó ðàç³ ³íöèäåíò³â, îäíàê â³äì³ííîñò³ â éîãî ³ìïëåìåíòàö³¿ ìîæóòü 
ñòâîðþâàòè âàð³àòèâí³ñòü ó ïðàêòè÷í³é ðåàë³çàö³¿. В³äñóòí³ñòü çãàäàíîãî ïðèíöèïó â çàêî-
íîäàâñòâ³ ìîæå ï³ä³ðâàòè äîâ³ðó ì³æ äåðæàâàìè òà îáìåæèòè ¿õíþ ãîòîâí³ñòü äî ñï³âïðàö³. 
Тàêèì ÷èíîì, ñòàòòÿ ì³ñòèòü îãëÿä çàñòîñóâàííÿ ïðèíöèïó âçàєìíîñò³ ó ñôåð³ ì³æíàðîäíî-
ãî àòîìíîãî ïðàâà, çîêðåìà éîãî âêëþ÷åííÿ ó íàö³îíàëüíå çàêîíîäàâñòâî äåðæàâ òà äîñë³-
äæåííÿ ìîæëèâèõ çì³í â ÿäåðíîìó çàêîíîäàâñòâ³ â õîä³ äàíîãî ïðîöåñó. Àíàë³çóþ÷è äàíó 
ïðîáëåìàòèêó, àâòîðè ï³äêðåñëþþòü, ùî ïðèíöèï âçàєìíîñò³ ñïðèÿє ñòâîðåííþ єäèíîãî 
ïðàâîâîãî ïðîñòîðó, ÿêèé ïîëåãøóє ì³æíàðîäíó ñï³âïðàöþ ³ ï³äâèùóє çàãàëüíó åôåêòèâ-
í³ñòü ÿäåðíî¿ áåçïåêè.

Ключові слова: ÿäåðíà áåçïåêà, ÿäåðíà øêîäà, ïðèíöèï âçàєìíîñò³, ì³æíàðîäíà ñï³âï-
ðàöÿ, МÀГÀТЕ, ЄС, êîìïåíñàö³ÿ.

 
Summary

Hlukhova A. S. The principle of reciprocity in international nuclear law. – Article.
The article examines the role of the principle of reciprocity in international nuclear law as 

one of the key elements of international law governing relations between states, promoting 
equality, mutual respect and stability of the international order. This principle implies 
interdependence of rights and obligations of states: fulfillment of international obligations by 
one state is accompanied by expectation of similar actions by other subjects of international 
law and ensures a certain balance in international relations and is an effective tool to encourage 
compliance with international norms. In international nuclear law, reciprocity ensures the 
fulfillment of obligations in the use of nuclear technologies, including nuclear safety and 
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liability for nuclear incidents. An example is the legal changes after the Fukushima accident, 
which emphasized the importance of international cooperation and transparency in safety 
issues. The principle of reciprocity is also often used to justify the responsibility of states 
for nuclear incidents, in particular when determining legal obligations for compensation for 
nuclear damage. The authors argue that the principle of reciprocity remains the foundation 
for maintaining stability and security in the field of international nuclear law, contributing to 
the effective resolution of nuclear safety challenges. At the same time, this principle takes on 
new meanings with the development of small-scale reactors, which requires the adaptation of 
international legal norms. The authors’ analysis shows that the inclusion of the principle of 
reciprocity in national legislation is important for coordinating actions in the event of incidents, 
but differences in its implementation may create variability in practical implementation. The 
absence of this principle in legislation may undermine trust between states and limit their 
willingness to cooperate. Thus, the article provides an overview of the application of the 
principle of reciprocity in the field of international nuclear law, in particular, its incorporation 
into national legislation of states and the study of possible changes in nuclear legislation in 
the course of this process. Analyzing this issue, the authors emphasize that the principle of 
reciprocity contributes to the creation of a common legal space that facilitates international 
cooperation and increases the overall effectiveness of nuclear safety.

Key words: nuclear safety, nuclear damage, principle of reciprocity, international 
cooperation, IAEA, EU, compensation.
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ІНТЕРЕС КРЕДИТОРА В ПРОЦЕСІ ЗДІЙСНЕННЯ  
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Постановка проблеми. Яê àêò ïðàâîðåàë³çàö³¿, çä³éñíåííÿ öèâ³ëüíèõ 
ïðàâ є âàæëèâèì åëåìåíòîì ìåõàí³çìó ïðàâîâîãî ðåãóëþâàííÿ öèâ³ëü-
íèõ â³äíîñèí [1, c. 48]. Çàãàëüíî-ïðàâîâå óÿâëåííÿ ïðî ïðèíöèïè òà ìåæ³ 
çä³éñíåííÿ îñîáîþ ñâîãî öèâ³ëüíîãî ïðàâà – àáñîëþòíîãî (ðå÷îâîãî) ÷è 
â³äíîñíîãî (çîáîâ’ÿçàëüíîãî, äî ÿêîãî â³äíîñèòüñÿ ³ ïðàâî âèìîãè) – çàäà-
єòüñÿ ñòàòÿìè 12 òà 13 Цèâ³ëüíîãî êîäåêñó Óêðà¿íè. Àëå çàêîíîäàâñòâî 
íå êîíêðåòèçóє âíóòð³øí³é çì³ñò – процес – òàêîãî çä³éñíåííÿ. Пåðåâà-
æàþ÷èé ó ñó÷àñí³é öèâ³ë³ñòèö³ ïîãëÿä íà çä³éñíåííÿ îñîáîþ ñóá’єêòèâíîãî 
öèâ³ëüíîãî ïðàâà âáà÷àє ó öüîìó ðåàë³çàö³þ îñîáîþ ïðàâîìî÷íîñòåé, ÿê³ 
ñêëàäàþòü çì³ñò òàêîãî ïðàâà. Çä³éñíåííÿ ïðàâà є âîëüîâèì àêòîì, òîáòî 
â÷èíÿєòüñÿ ñóá’єêòîì ³ç ïåâíîþ ìåòîþ, âèõîäÿ÷è ³ç ñâîãî інтересу, ÿêèé 
îõîïëþє óÿâëåííÿ ñóá’єêòà ïðî ñâî¿ ïîòðåáè.

Пðàâî âèìîãè є ñóá’єêòèâíèì öèâ³ëüíèì ïðàâîì êðåäèòîðà, ³ òîìó 
çàãàëüí³ çàñàäè çä³éñíåííÿ ñóá’єêòèâíèõ ïðàâ є ñïðàâåäëèâèìè ³ äëÿ âèïàä-
êó çä³éñíåííÿ ïðàâà âèìîãè. Рàçîì ³ç òèì, ïðàâî âèìîãè є çîáîâ’ÿçàëüíèì 
ïðàâîì, ïðàâîì êðåäèòîðà ó çîáîâ’ÿçàíí³, ðåàë³çàö³ÿ ÿêîãî çíàõîäèòüñÿ 
ó çâ’ÿçêó ³ç âèêîíàííÿì áîðæíèêîì ñâîãî îáîâ’ÿçêó. В³äòàê, óÿâëÿєòüñÿ 
íåîáõ³äíèì äîñë³äèòè çíà÷åííÿ ³íòåðåñà êðåäèòîðà äëÿ ïðîöåñó çä³éñíåííÿ 
ïðàâà âèìîãè.

Аналіз останніх досліджень і публікацій. Пðîöåñ çä³éñíåííÿ 
öèâ³ëüíîãî ïðàâà äîñë³äæóâàëè ó ñâî¿õ ïðàöÿõ ñó÷àñí³ óêðà¿íñüê³ íàóêîâö³ 
À.Î. Гàíæåðë³, Д.В. Гîðáàñü, Í.Þ. Гîëóáєâà, І.В. Жèë³íêîâà, В.Я. Пîãðåá-
íÿê, Þ.П. Пàöóðê³âñüêèé, М.Î. Сòåôàí÷óê òà ³í. Îêðåìî õîò³ëîñÿ á â³äçíà-
÷èòè ґðóíòîâíó ìîíîãðàô³þ Î.Î. Кîòà, äî ÿêî¿ ìè íåîäíîðàçîâî çâåðòàëè-
ñÿ ï³ä ÷àñ íàïèñàííÿ ö³є¿ ñòàòò³ [2]. Іíòåðåñ ÿê êàòåãîð³ÿ öèâ³ëüíîãî ïðàâà 
áóâ ïðåäìåòîì äîñë³äæåíü Î.В. Бðóñàêîâî¿, І.В. Вåíåä³êòîâî¿, À.М. Гóæâè, 
À.À. Кàòðåíêî, Є.Î. Хàðèòîíîâà, Î.І. Чåïèñ òà ³íøèõ.

Метою статті є âèâ÷åííÿ ðîë³ òà çíà÷åííÿ ³íòåðåñó êðåäèòîðà â ïðî-
öåñ³ çä³éñíåííÿ ïðàâà âèìîãè, ÿê ÷èííèêà, ÿêèé âèçíà÷àє ñïðÿìîâàí³ñòü 
ïðîöåñó òàêîãî çä³éñíåííÿ.

Виклад основного матеріалу. Íàéá³ëüø âæèâàíå ëåêñè÷íå çíà÷åííÿ 
ñëîâà «ïðîöåñ» îõîïëþє ÿê çàêîíîì³ðíèé õ³ä ðîçâèòêó ÷îãî-íåáóäü, òàê 
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³ ñóêóïí³ñòü ïîñë³äîâíèõ ä³é, çàñîá³â, ñïðÿìîâàíèõ íà äîñÿãíåííÿ ïåâíîãî 
íàñë³äêó [ñëîâíèê 3, c. 343]. Îáèäâà çàçíà÷åíèõ ñìèñëè (ìåõàí³çì, ùî 
çàáåçïå÷óє çì³íè ñòàíó ³ ñïðÿìîâàí³ñòü çì³í äî ïåâíî¿ ìåòè) є õàðàêòåð-
íèìè ³ äëÿ ïðîöåñó çä³éñíåííÿ îñîáîþ ñóá’єêòèâíîãî ïðàâà: çä³éñíåííÿ 
ïðàâà âò³ëþєòüñÿ îñîáîþ â æèòòÿ ÷åðåç ¿¿ ä³¿, ÿê³ íàïðàâëåí³ äî âèçíà÷åíî¿ 
îñîáîþ ìåòè. 

Íàóêîâå ðîçóì³ííÿ ïðîöåñó çä³éñíåííÿ є íåìîæëèâèì áåç âèçíà÷åííÿ 
òîãî, ùî ñàìå áóäå çä³éñíþâàòèñÿ – ñóá’єêòèâíîãî öèâ³ëüíîãî ïðàâà. 

Пîïðè ð³çíîìàí³òòÿ àâòîðñüêèõ âèçíà÷åíü ñóá’єêòèâíîãî ïðàâà, íàâåäå-
íèõ ó áàãàòüîõ ðîáîòàõ, â³ä ï³äðó÷íèê³â ïðàâà äî íàóêîâèõ ìîíîãðàô³é, âñ³ 
â³äîì³ íàì âèçíà÷åííÿ îäíîñòàéí³ ó ðîçóì³íí³ ñóá’єêòèâíîãî ïðàâà (³ ïðàâà 
âèìîãè ÿê îñîáëèâîãî âèäó òàêîãî ïðàâà) ÿê ìíîæèíè íàäàíèõ ñóá’єêòó 
ïðàâà ïðàâîìî÷íîñòåé, ïðàâîâèõ ìîæëèâîñòåé, äîçâîëåíèõ éîìó ìîäåëåé 
ïîâåä³íêè, ïîâ’ÿçàíèõ ³ç ïðàãíåííÿì ñóá’єêòà çàäîâîëüíèòè ïåâíó ïîòðåáó. 
Тàêå ïðàãíåííÿ ³íêîëè ïðîïîíóєòüñÿ ââàæàòè çàêîííèì ³íòåðåñîì îñîáè, 
³ â³äòàê ìîæëèâà ïîâåä³íêà ñóá’єêòà, ÿêà ñêëàäàє çì³ñò éîãî ïðàâà, âèçíà÷à-
єòüñÿ ìåòîþ çàäîâîëåííÿ òàêîãî çàêîííîãî ³íòåðåñó [4, c. 175–176; 5, ñ. 6]. 
Цå ïðàãíåííÿ ìîæå ââàæàòèñÿ áåçïîñåðåäíüî ïðàâîìî÷í³ñòþ ñóá’єêòà ïðà-
âà îòðèìàòè äîñòóï äî êîðèñòóâàííÿ ïåâíèì ñîö³àëüíèì áëàãîì [6, c. 101]. 
Пðàãíåííÿ êðåäèòîðà çà ïðàâîì âèìîãè ìîæå âèçíà÷àòèñü ÿê äîçâîëåíà 
ìîæëèâ³ñòü îòðèìàòè é ïðèñâî¿òè ðåçóëüòàòè âèêîíàííÿ áîðæíèêîì ñâîãî 
îáîâ’ÿçêó [7, ñ. 271–272]. Пîïðè ³ñíóþ÷ó ó íàóêîâ³é äóìö³ íåâèçíà÷åí³ñòü 
ñòîñîâíî äåòàëüíîãî ñêëàäó ïðàâîìî÷íîñòåé ñóá’єêòà ïðàâà (â ÷àñòèí³ 
ïîâíîâàæåíü ³ç çàõèñòó ïîðóøåíîãî ïðàâà) ïîâ’ÿçàí³ñòü òàêèõ ïðàâîìî÷-
íîñòåé ³ç ïîòðåáîþ, ÿê³ ñóá’єêò ïðàãíå çàäîâîëüíèòè çà äîïîìîãîþ ñóá’єê-
òèâíîãî ïðàâà, є çàãàëüíîâèçíàíîþ. 

Яêùî ââàæàòè ñóá’єêòèâíå öèâ³ëüíå ïðàâî ãàðàíòîâàíîþ ìîæëèâ³ñòþ 
ïåâíî¿ ïîâåä³íêè, òî ï³ä éîãî çä³éñíåííÿì ëîã³÷íî ðîçóì³òè â÷èíåííÿ îñî-
áîþ òèõ ä³é, ÿê³ â³äïîâ³äàòèìóòü íàäàí³é ìîæëèâîñò³; öå ³ є äîì³íóþ÷èì 
ðîçóì³ííÿì ôåíîìåíó çä³éñíåííÿ ñóá’єêòèâíîãî ïðàâà â íàóö³ öèâ³ëüíîãî 
ïðàâà [2, c. 18–19]. Пîâåä³íêà ñóá’єêòà ïðàâà, íàïðàâëåíà íà ðåàë³çàö³þ 
íàäàíî¿ éîìó ïðàâîâî¿ ìîæëèâîñò³, ñêëàäàєòüñÿ ³ç ïåâíèõ ôàêòè÷íèõ àáî 
þðèäè÷íèõ ä³é îñîáè. Рåàë³çóþ÷è çàêëàäåí³ ó ñóá’єêòèâíîìó ïðàâ³ ìîæëè-
âîñò³, îñîáà â÷èíÿє àêòèâí³ àáî ïàñèâí³ ä³¿ äëÿ çàäîâîëåííÿ ñâî¿õ ïîòðåá 
[8, c. 53]. Вâàæàєòüñÿ, ùî öèì îñîáà çàäîâîëüíÿє ñâ³é ³íòåðåñ [6, c. 102]. 

Çä³éñíåííÿ ïðàâà çàðàäè ñàìîãî ïðîöåñó îñîá³ í³÷îãî íå äîäàє â ¿¿ ôàê-
òè÷íîìó ³ñíóâàíí³ òà ñóñï³ëüíîìó æèòò³ ³ òîìó íå ìîæå áóòè ñàìîö³ëëþ 
[2, c. 44]. Р³øåííÿ ïðî âèá³ð êîíêðåòíîãî âàð³àíòó ïîâåä³íêè ³ç-ïîì³æ äîç-
âîëåíèõ îñîáà ïðèéìàє âëàñíîþ âîëåþ, âèõîäÿ÷è ³ç âëàñíîãî ³íòåðåñó. 
Іíòåðåñ ÿê îïîñåðåäêîâàíå â³äîáðàæåííÿ ïðàãíåííÿ ñóá’єêòà çàäîâîëü-
íèòè ñâîþ ïîòðåáó ó áëàãó, âèçíà÷àє ñïðÿìîâàí³ñòü ïðîöåñó çä³éñíåííÿ 
ñóá’єêòèâíîãî öèâ³ëüíîãî ïðàâà. Сâî¿ìè ä³ÿìè îñîáà âò³ëþє ïåâíèé âàð³àíò 
ïîâåä³íêè ³ç ÷èñëà äîçâîëåíèõ, îáóìîâëþþ÷è ïåâí³ çì³íè ó ñâîєìó ïðàâî-
ìó ñòàí³ ³ äîñÿãàþ÷è ïåâíîãî ðåçóëüòàòó. Çàäîâîëåííÿ ïîòðåáè ñóá’єêòà 
є ï³äñóìêîì çä³éñíåííÿ ïðàâà, âò³ëåííÿì ÿêîãî ìîæå áóòè äîñòóï îñîáè 
äî êîðèñòóâàííÿ ñîö³àëüíèì áëàãîì, ÿêùî ¿¿ ïðàâî çä³éñíåíî ïîâí³ñòþ 
³ óñï³øíî. Çàêîíîì³ðíî âèíèêàþòü ïèòàííÿ: ÷è є ³íòåðåñ áëàãîì? Чèì є – 
òèì ÷èì íå є – ³íòåðåñ ñóá’єêòà ïðàâà? 
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Мè ïîãîäæóєìîñÿ ³ç òî÷êîþ çîðó, ùî ³íòåðåñ íå ìîæå ââàæàòèñÿ áëà-
ãîì ñóá’єêòà [9, c. 218–219]. Бëàãî, îäíàê, є îá’єêòîì ³íòåðåñó [5, ñ. 8]. 
Бëàãî ÿê ï³äñóìîê çä³éñíåííÿ ñóá’єêòèâíîãî ïðàâà òàêîæ íå ñë³ä ñïëó-
òóâàòè ³ç ñàìèì ïðîöåñîì çä³éñíåííÿ [2, c. 20]. Рåçóëüòàò ïðîöåñó íå 
ìîæå îäíî÷àñíî áóòè ³ éîãî ñêëàäîâîþ õî÷à á ç ïîçèö³¿ ôîðìàëüíî¿ ëîã³êè: 
â ³íøîìó âèïàäêó ðåçóëüòàò, çàçíàþ÷è çì³í âíàñë³äîê ä³¿ ïðîöåñó, í³êîëè 
íå áóâ áè ê³íöåâèì. 

Пðîòå, âèçíà÷èòè, ÷èì ³íòåðåñ ñóá’єêòà çîáîâ’ÿçàííÿ не є, âèäàєòüñÿ 
íàáàãàòî ïðîñò³øèì çà âèçíà÷åííÿ òîãî, ÷èì â³í є.

Íàóêîâö³ çâåðòàëè óâàãó íà â³äñóòí³ñòü ÷³òêîãî è ñèñòåìíîãî òåðì³-
íîëîã³÷íîãî âèçíà÷åííÿ ³íòåðåñ³â îñîáè â óêðà¿íñüêîìó çàêîíîäàâñòâ³ 
[10, ñ. 146; 11, 34]. Цèâ³ëüíèé êîäåêñ Óêðà¿íè ñï³âñòàâëÿє «ïðàâà» ³ «³íòå-
ðåñè» îñîáè (ñòàòò³ 3, 15–17), òðàêòóє ³íòåðåñè çà÷àòî¿, àëå íåíàðîäæåíî¿ 
äèòèíè (ñòàòòÿ 25), ³íòåðåñè ï³äîï³÷íîãî (ñòàòò³ 67, 69), çàêîíí³ ³íòåðåñè 
(ñòàòòÿ 422), âòðàòó ïðîñòðî÷åíèì çîáîâ’ÿçàííÿì ³íòåðåñó äëÿ êðåäèòîðà 
(ñòàòò³ 612, 622), ìàéíîâ³ ³íòåðåñè îñîáè (ñòàòòÿ 652), òîùî. Цèâ³ëüíèé 
ïðîöåñóàëüíèé êîäåêñ Óêðà¿íè âèêîðèñòîâóє òåðì³í «îõîðîíþâàí³ çàêîíîì 
³íòåðåñè» (ñòàòò³ 155, 159, 207). Тåðì³íîëîã³÷íó íåâèçíà÷åí³ñòü çàêîíîäàâ-
ñòâà ùîäî îõîðîíþâàíîãî çàêîíîì ³íòåðåñó âðåãóëþâàâ Кîíñòèòóö³éíèé 
ñóä Óêðà¿íè ó ð³øåíí³ №18-ðï/2004, ÿêèì âèçíà÷èâ éîãî ÿê ïðàãíåííÿ 
îñîáè äî êîðèñòóâàííÿ êîíêðåòíèì ìàòåð³àëüíèì òà/àáî íåìàòåð³àëüíèì 
áëàãîì, ïðÿìî íå îïîñåðåäêîâàíèé ó ñóá’єêòèâíîìó ïðàâ³ ïðîñòèé ëåã³òè-
ìíèé äîçâ³ë, ùî є ñàìîñò³éíèì îá’єêòîì ñóäîâîãî çàõèñòó òà ³íøèõ çàñî-
á³â ïðàâîâî¿ îõîðîíè ç ìåòîþ çàäîâîëåííÿ çàêîííèì ïîòðåá. Çàêîííèé 
³íòåðåñ â³äáèâàє ëèøå ëåã³òèìíå ïðàãíåííÿ ñâîãî íîñ³ÿ äî òîãî, ùî íå 
çàáîðîíåíî çàêîíîì, òîáòî ò³ëüêè éîãî áàæàííÿ, ìð³þ, ïîòÿã äî íüîãî, 
à îòæå – íå þðèäè÷íó, à ôàêòè÷íó (ñîö³àëüíó) ìîæëèâ³ñòü. Цå ïðàãíåííÿ 
ó ìåæàõ ñôåðè ïðàâîâîãî ðåãóëþâàííÿ äî êîðèñòóâàííÿ ÿêèìñü êîíêðåò-
íèì ìàòåð³àëüíèì àáî íåìàòåð³àëüíèì áëàãîì. В³äì³íí³ñòü òàêîãî áëàãà â³ä 
áëàãà, ÿêå îõîïëþєòüñÿ çì³ñòîì ñóá’єêòèâíîãî ïðàâà, ïîëÿãàє ó òîìó, ùî 
êîðèñòóâàííÿ áëàãîì, íà ÿêå îñîáà ìàє ïðàâî, âèçíà÷àєòüñÿ ìîæëèâ³ñòþ 
â ðàìêàõ çàêîíó, à äî ÿêîãî ìàє çàêîííèé ³íòåðåñ – áåç âèìîã ïåâíèõ 
ä³é â³ä ³íøèõ îñ³á àáî ÷³òêî âñòàíîâëåíèõ ìåæ ïîâåä³íêè [12]. Íåîáõ³äíî 
çàóâàæèòè, ùî Кîíñòèòóö³éíèé ñóä çðîáèâ íàâåäåí³ âèñíîâêè â êîíòåêñò³ 
êîíñòèòóö³éíîãî ïîäàííÿ, ÿêå ñòîñóâàëîñÿ çàõèñòó îõîðîíþâàíèõ çàêîíîì 
³íòåðåñ³â àêö³îíåðà – òîáòî, ïèòàííÿ ùîäî çàõèñòó ³íòåðåñó ÿê îêðåìîãî 
â³ä ñóá’єêòèâíîãî ïðàâà îá’єêòà ïðàâîâîãî çàõèñòó. 

Пðîòå ³íòåðåñ îñîáè ìîæå áóòè ïåâíîþ ì³ðîþ â³äîáðàæåíèì ó ¿¿ ñóá’єê-
òèâíîìó ïðàâ³, ³ îñòàííє òîä³ áóäå ñëóãóâàòè çàñîáîì çä³éñíåííÿ òàêîãî 
³íòåðåñó [10, ñ. 149, 154; 13, c. 552]. Çàçíà÷åíèé ³íòåðåñ íå ñë³ä îòîòîæ-
íþâàòè ³ç ïðàâîâîþ ìîæëèâ³ñòþ ä³ÿòè, îñê³ëüêè öÿ ïðàâîâà ìîæëèâ³ñòü 
âæå íàäàєòüñÿ ñàìèì ñóá’єêòèâíèì ïðàâîì [2, c. 47]. Рàçîì ³ òèì, áà÷åííÿ 
ìåòè ñóá’єêòèâíîãî ïðàâà ³ ìåòè éîãî çä³éñíåííÿ ó çàäîâîëåíí³ ³íòåðåñó, 
ï³ä ÿêèì ðîçóì³єòüñÿ çàäîâîëåííÿ ïîòðåáè îñîáè, îá’єêòèâíî¿ íåîáõ³äíîñò³ 
îñîáè ó áëàãó [2, c. 44, ñ. 47], íà íàøó äóìêó âèìàãàє óòî÷íåííÿ. 

Іíòåðåñ íå ìîæå îòîòîæíþâàòèñü ³ç êîíêðåòíîþ ïîòðåáîþ îñîáè. Íå  
çàïåðå÷óþ÷è âçàєìîçâ’ÿçêó ïîòðåá ³ ³íòåðåñ³â, ñë³ä âèçíàâàòè ³ ¿õ â³äì³í-



38 Наукові праці НУ ОЮА

í³ñòü, õî÷à ïèòàííÿ õàðàêòåðó òàêî¿ â³äì³ííîñò³ ³ є äèñêóñ³éíèì [14, c. 153]. 
Пîòðåáè ïîëÿãàþòü â íåñòà÷³ (îá’єêòèâí³é ÷è óÿâí³é) ÷îãîñü âàæëèâîãî, 
òàê³é íåñòà÷³, ÿêó ñóá’єêò íå ìîæå ³ãíîðóâàòè. Íà íàøó äóìêó, âäàëèì 
є ïîãëÿä Д.В. Àëåêñàíäðîâà íà ïîòðåáó ÿê íà äèñáàëàíñ «íåîáõ³äíîãî» 
³ «àêòóàëüíîãî» ó âçàєìîâ³äíîñèíàõ ñóá’єêòà ³ç îòî÷óþ÷èì ñåðåäîâèùåì, 
òîä³ ÿê ³íòåðåñîì íàóêîâåöü ââàæàє ñèòóàòèâíî-ñòðàòåã³÷íèé âèá³ð ñóá’єê-
òîì òàêî¿ àêòèâíîñò³, ÿêà íàéêðàùå â³äíîâëþє òàêèé áàëàíñ [15, c. 131]. 
Іíòåðåñè, íà â³äì³íó â³ä ïîòðåá, ñïðÿìîâàí³ íà ñîö³àëüí³ ³ ïîë³òè÷í³ ³íñòè-
òóòè ñóñï³ëüñòâà, ÿê³ çàáåçïå÷óþòü ðîçïîä³ë áëàã [14, c. 154]. 

Сïðÿìóâàííÿ ³íòåðåñó äî ñóñï³ëüíî¿ ñèñòåìè ðîçïîä³ëó áëàã, à íå äî 
êîíêðåòíîãî âèçíà÷åíîãî áëàãà, є îçíàêîþ â³äì³ííîñò³ ³íòåðåñó íå ò³ëüêè 
â³ä ïîòðåáè, à ³ â³ä мети. Дîñë³äæåííÿ õàðàêòåðó òàêî¿ â³äì³ííîñò³ áóëî á 
íåïîâíèì áåç çâåðíåííÿ äî êëàñè÷íî¿ ïðàö³ Рóäîëüôà ôîí Ієð³íãà «Мåòà 
ó ïðàâ³» [16]. Çà Ієð³íãîì, îäóõîòâîðåí³ ïðåäìåòè ï³äêîðÿþòüñÿ çàêîíó 
ìåòè, ÿêà ëåæèòü ó ìàéáóòíüîìó, à íå ïðè÷èííîñò³ (áî ïðè÷èíà ëåæèòü 
ó ìèíóëîìó), âîíè ä³þòü «äëÿ òîãî, ùîá», à íå «òîìó, ùî» [16, ñ. lviii, ñ. 20]. 
Сàìå ó ìåò³ çíàõîäèòü ñâîþ ï³äñòàâó âîëÿ. Вèçíà÷àþ÷à ï³äñòàâà ö³ëåñïðÿ-
ìîâàíèõ ä³é, óÿâëåííÿ îñîáè ïðî ¿õ ìåòó â³äíîñèòüñÿ äî ïëàíó òåïåð³ø-
íüîãî, òîä³ ÿê çì³ñò óÿâëåííÿ, ïðàêòè÷íèé ìîòèâ âîë³ííÿ â³äíîñèòüñÿ äî 
ïëàíó ìàéáóòíüîãî [16, ñ. 2–3]. Бóäü-ÿêà ìåòà ìàє ïðè÷èíó ³ ìîæå ñòàòè 
ïðè÷èíîþ; áóäü-ÿê³ ä³¿ ìàþòü ìåòó. Кîëè âîëÿ îïîñåðåäêîâóєòüñÿ ä³єþ, 
çàêîí ìåòè âè÷åðïóєòüñÿ ³ çàì³íþєòüñÿ çàêîíîì ïðè÷èííîñò³, ïðîòå öå – 
çàêîí ïðè÷èííîñò³ âîë³, äâèãóíîì ÿêî¿ є ìåòà. [16, ñ. 14–18]. В³ä êàòåãîð³¿ 
«ìåòè» Ієð³íã ïåðåõîäèòü äî êàòåãîð³¿ «³íòåðåñó», ÿêèé âèâîäèòüñÿ íèì 
³ç âçàєìîçâ’ÿçêó ñóá’єêòà ³ ìåòè, ïðè÷èíà ÿêî¿ ëåæèòü ó ñàìîìó ñóá’єêò³ 
³ ïîëÿãàє ó ïðàãíåíí³ îñòàííüîãî äî çàäîâîëåííÿ àáî ïðèïèíåííÿ íåçàäîâî-
ëåííÿ [16, ñ. 20–22]. Ó ëþäñüêîìó ñóñï³ëüñòâ³ ³íòåðåñ îñîáè ðîçãëÿäàєòüñÿ 
íèì, âî÷åâèäü, ç ïîçèö³é óòèë³òàðèñòñüêèõ ïîãëÿä³â І. Бåíòàìà ³ Дæ. М³ë-
ëÿ, ÿê ïðîÿâ ðîçóìíîãî åãî¿çìó. Іíòåðåñ ó áà÷åíí³ Ієð³íãà є ñòèìóëîì åãî-
¿çìó îñîáè; ìîæëèâîñò³ â³ëüíîãî ä³ÿííÿ çà âëàñíèì âèáîðîì òîãî õòî ä³є; 
çàö³êàâëåí³ñòü îñîáè ìåòîþ. Íåìàє õîò³ííÿ áåç ö³ë³. Іíòåðåñ îñîáè çàâæäè 
ïîâ’ÿçàíèé ³ç íåþ ñàìîþ, íàâ³òü ó âèïàäêàõ ñàìîçðå÷åííÿ, êîëè îñîáà ä³є 
äëÿ ³íøèõ áåç âèäèìî¿ êîðèñò³ äëÿ ñåáå [16, ñ. 26–27, 33, 40]. Іíòåðåñ íå 
îáîâ’ÿçêîâî ìàє áóòè ïîâ’ÿçàíèé ³ç ðåàëüíîþ ïîòðåáîþ, â îñîáè ìîæå 
áóòè ñòâîðåíå ñóá’єêòèâíå óÿâëåííÿ ïðî ¿¿ ïîòðåáó ó ÷îìóñü, ùî ñòàíå 
ï³äñòàâîþ âèíèêíåííÿ ¿¿ ³íòåðåñó [16, ñ. 28–29]. Ієð³íã íå äàє ÷³òêîãî òåð-
ì³íîëîã³÷íîãî âèçíà÷åííÿ â³äì³ííîñòåé «ö³ë³» â³ä «³íòåðåñó». П³äñóìîâàíå 
³ îáґðóíòîâàíå âèçíà÷åííÿ ³íòåðåñó ³ ö³ë³ Ієð³íã îá³öÿâ íàäàòè ó îñòàíí³õ 
ðîçä³ëàõ ñâîãî òâîðó, ÿê³ òàê ³ íå âèéøëè ó ñâ³ò [16, ñ. 46]. Пîïðè íåçàâåð-
øåí³ñòü ïðàö³ Ієð³íãà, àáî íàâ³òü – çàâäÿêè òàê³é íåçàâåðøåíîñò³, éîãî ³äå¿ 
íå âòðà÷àþòü âïëèâîâîñò³ [17, ñ. 86].

Сïðîáóєìî çàïðîïîíóâàòè íàø ïîãëÿä íà ì³ñöå ³íòåðåñó ó ïðàâîâ³äíî-
øåíí³. Пî-ïåðøå, ìè ââàæàєìî, ùî ÿê ôåíîìåí ïðàâîâîãî æèòòÿ ³íòåðåñ 
îñîáè є á³ëüøèì çà ïîòðåáó. Яêîþ áè âñåîñÿæíîþ íå áóëà ïðàâîâà ïîòðå-
áà îñîáè, ¿¿ ³íòåðåñ ó çâ’ÿçêó ³ç íåþ ìîæå âèêëèêàòè íå ëèøå ä³¿, íàïðàâ-
ëåí³ íà çàäîâîëåííÿ ïîòðåáè, àëå ³ ä³¿ у зв’язку ³ç âèíèêíåííÿì ïîòðåáè, 
ïðîòå áåçïîñåðåäíüî íà ¿¿ çàäîâîëåííÿ íå ñïðÿìîâàí³. Вåëèêà êîìïàí³ÿ 
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ó ñôåð³ ðîçäð³áíî¿ òîðã³âë³, ÿê³é ñóä â³äìîâèâ ó ñòÿãíåíí³ ³ç ïîñòà÷àëüíèêà 
ïåðåäîïëàòè çà íåïîñòàâëåíèé ¿é òîâàð ÷åðåç áàíàëüíó íåóâàæí³ñòü äî 
óìîâ óêëàäåíîãî ñòàíäàðòíîãî äîãîâîðó, êð³ì îñêàðæåííÿ ð³øåííÿ ñóäó 
(çàäîâîëåííÿ ïîòðåáè ó âèð³øåíí³ ïðîáëåìè), ïåðåâ³ðèòü óìîâè ³ñíóþ÷èõ 
àíàëîã³÷íèõ äîãîâîð³â ³ç ³íøèìè ïîñòà÷àëüíèêàìè, âíåñå çì³íè äî øàáëî-
íó ñòàíäàðòíîãî äîãîâîðó íà ìàéáóòíє, à ùå, ìîæëèâî, ïðîâåäå àòåñòàö³þ 
ñï³âðîá³òíèê³â ñâîãî äîãîâ³ðíî-ïðàâîâîãî â³ää³ëó ³ ïåðåâ³ðèòü ñâîþ ñèñòåìó 
ïðèéíÿòòÿ óïðàâë³íñüêèõ ð³øåíü. Có÷àñíîþ ä³ëîâîþ ìîâîþ òàêèé êîìï-
ëåêñ çàõîä³â êîìïàí³¿ íàçâàëè á «ïðîàêòèâíèì», ïðîòå öå – ä³¿ ó âëàñíîìó 
інтересі êîìïàí³¿, ùîäî ÿêèõ ïðîáëåìà (ïîòðåáà ó âèð³øåíí³ ïðîáëåìè) 
ñòàëà ëèøå ñòèìóëîì. Мîæíà, çâè÷àéíî, ââàæàòè, ùî âñ³ ïåðåðàõîâàí³ ä³¿ 
íàïðàâëåí³ íà çàäîâîëåííÿ ïîòðåáè ó âèð³øåíí³ ïðîáëåìè. Ó íàñ, îäíàê, 
є ñóìí³âè ùîäî òîãî, ÷è ìîæå ïîòðåáà îõîïèòè âñ³ ìîæëèâ³ âàð³àíòè ä³é 
ñóá’єêòà, íå êîíñòðóþþ÷è ïðè öüîìó íåæèòòєçäàòíó «ñóïåðïîòðåáó», 
«ïîòðåáó ó âñüîìó ³ íà âñÿê âèïàäîê». Пî-äðóãå, ìè íå ïîãîäæóєìîñÿ ³ç 
òî÷êîþ çîðó, ùî ³íòåðåñ є ñóá’єêòèâíèì â³ääçåðêàëåííÿì об’єктивно ³ñíó-
þ÷î¿ ïîòðåáè [18, c. 460]. Ієð³íã ïðîäåìîíñòðóâàâ, ùî ³íòåðåñ ìîæå øòó÷íî 
âèíèêàòè ùîäî ïîòðåáè уявної (ïðèêëàäîì ³ç ñó÷àñíîãî æèòòÿ ìîæå ñòàòè 
âåëèêèé ³íòåðíåò-ðîçïðîäàæ, ÿêèé ñïàâ íàì íà î÷³: ìè ³íêîëè êóïóєìî ð³÷ 
³ç «ïîâàãè äî ö³íè», òîáòî, çàäîâîëüíÿєìî ïîòðåáó, ÿêî¿ íàñïðàâä³ íå ³ñíó-
âàëî; àëå æ ö³íà íàñ заінтересувала). Пñèõîëîã³÷í³ ³ ñîö³àëüí³ ïîÿñíåííÿ 
öüîãî ôåíîìåíó ëåæàòü äàëåêî çà ìåæàìè ïðåäìåòó íàøîãî äîñë³äæåííÿ, 
îäíàê äëÿ íàøèõ ö³ëåé äîñòàòíüî âñòàíîâèòè, ùî íå îäí³ ëèøå îá’єêòèâíî 
³ñíóþ÷³ ïîòðåáè îáóìîâëþþòü ³íòåðåñ. Пî-òðåòє, íà íàøó äóìêó ³íòåðåñ 
є íå äåòåðì³íîâàíèì ïîòðåáîþ (õî÷à àêòóàëüíà ïîòðåáà âïëèâàє íà ³íòå-
ðåñ). Тàê, ÷àñòèíà 3 ñòàòò³ 612 Цèâ³ëüíîãî êîäåêñó Óêðà¿íè ïåðåäáà÷àє, 
ùî ÿêùî âíàñë³äîê ïðîñòðî÷åííÿ áîðæíèêà âèêîíàííÿ çîáîâ’ÿçàííÿ âòðà-
òèëî інтерес äëÿ êðåäèòîðà, â³í ìîæå â³äìîâèòèñÿ â³ä ïðèéíÿòòÿ âèêî-
íàííÿ ³ âèìàãàòè â³äøêîäóâàííÿ çáèòê³â (êóðñèâ íàø. – À.Ç.). Кðåäèòîð 
íå çîáîâ’ÿçàíèé äîâîäèòè, ùî éîãî ïîòðåáà ó áëàãó çíèêëà àáî çì³íèëàñü 
(ïðèïóñòèìî, ùî âîíà íå çíèêëà), àëå âèõîäÿ÷è ³ç ³íøèõ ÷èííèê³â àáî 
ïîòðåá (áàæàє áóäóâàòè ä³ëîâ³ â³äíîñèíè ³ç íàä³éíèìè êîíòðàãåíòàìè), 
êðåäèòîð ìîæå çàÿâèòè ïðî âòðàòó ³íòåðåñó äî çîáîâ’ÿçàííÿ. Пî-÷åòâåð-
òå, íà íàø ïîãëÿä, ³íòåðåñ íå ìîæå áóòè ìåòîþ ä³¿ îñîáè. Çàïðîïîíîâà-
íå Ієð³íãîì âèçíà÷åííÿ ìåòè ä³¿ ÿê ñüîãîäí³øíüîãî óÿâëåííÿ ìàéáóòíüîãî 
ðåçóëüòàòó íàì ââàæàєòüñÿ àêòóàëüíèì è ãëèáîêèì. Іíòåðåñ, íà â³äì³íó 
â³ä ìåòè, íå є óÿâëåííÿì ðåçóëüòàòó, àëå мірою çàãàëüíî¿ êîðèñò³, ÿêó 
î÷³êóâàíèé ðåçóëüòàò (âò³ëåííÿ ìåòè â ðåàëüí³ñòü) ìîæå ïðèíåñòè ñóá’єê-
òó. Пî-ï’ÿòå, ìè ââàæàєìî, ùî ³íòåðåñ íå ìîæå óÿâëÿòèñÿ ÿê êàòåãîð³ÿ 
ò³ëüêè ñóá’єêòèâíà [9, ñ. 219]; àáî æ ò³ëüêè ÿê îá’єêòèâíå ÿâèùå, ÿêå ³ñíóє 
ó ñóñï³ëüíèõ â³äíîñèíàõ [10, ñ. 149; 11, ñ. 36]. Вèêëþ÷íî ñóá’єêòèâíèé 
õàðàêòåð ³íòåðåñó ÿê ïðàâîâî¿ êàòåãîð³¿ óíåìîæëèâèâ á ¿¿ ïðàâîâå çàñòî-
ñóâàííÿ ó â³äíîñèíàõ, êîëè ³íòåðåñ îñîáè çàêîííî çàõèùàє íå âîíà ñàìà 
(ñòàòò³ 25, 67, 69 Цèâ³ëüíîãî êîäåêñó Óêðà¿íè). Ç ³íøîãî æ áîêó, ïîãëÿä 
íà ³íòåðåñ ó ïðàâ³ ÿê íà ñóòî îá’єêòèâíèé ôåíîìåí íåìèíó÷å ïðèçâîäèòü 
äî âèñíîâêó, ùî õòîñü ³íøèé (àâòîðèòåò, êîìï’þòåðíà ïðîãðàìà, øòó÷íèé 
³íòåëåêò òîùî) ìîæå âèçíà÷èòè çà îñîáó, ùî äëÿ íå¿ êðàùå, ó ÷îìó ìàє 
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ïîëÿãàòè ¿¿ ³íòåðåñ, öèì âçàãàë³ ñòàâëÿ÷è ï³ä ñóìí³â ñâîáîäó âîë³ îñîáè 
ÿê îñíîâó ¿¿ ïðàâîâî¿ ïîâåä³íêè. 

Іç âðàõóâàííÿì íàâåäåíèõ âèùå ì³ðêóâàíü, ìè ââàæàєìî, ùî ³íòåðåñ 
(³íòåðåñè) îñîáè, ÿê ïðàâîâà êàòåãîð³ÿ, ïîëÿãàє à) ó äîñÿãíåíí³ ñèñòå-
ìîþ ïðàâîìî÷íîñòåé òà ïîòðåá îñîáè òàêîãî ñòàíó, çà ÿêî¿ âñ³ óñâ³äîì-
ëåí³ îñîáîþ ïîòðåáè çàäîâîëüíÿþòüñÿ ñàìèì åôåêòèâíèì, åêîíîìíèì òà 
îïòèìàëüíèì øëÿõîì ³ç ïîì³æ ìîæëèâèõ, çà äîïîìîãîþ ñèíåðã³¿ íàÿâíèõ 
ó îñîáè ïðàâîìî÷íîñòåé (îá’єêòèâíà ñòîðîíà ³íòåðåñó), à òàêîæ, îäíî÷àñ-
íî, á) ó ïðàãíåíí³ îñîáè äî òàêîãî ñòàíó (ñóá’єêòèâíà ñòîðîíà ³íòåðåñó). 
Бóäü-ÿêà ïîòðåáà, ÿêà âèíèêàє ó îñîáè, ðîçãëÿäàєòüñÿ íåþ ÷åðåç ô³ëüòð 
âëàñíîãî ³íòåðåñó – ÿê єäèíîãî ö³ëîãî âñ³õ ¿¿ ïðàâîâèõ ìîæëèâîñòåé òà 
óñâ³äîìëåíèõ íåþ ïîòðåá (à íå îêðåìî¿ ïðàâîâî¿ ìîæëèâîñò³ àáî ïîòðåáè). 
Іíòåðåñ îñîáè ÿê ïðàâîâà êàòåãîð³ÿ îõîïëþє ëèøå äîçâîëåí³ çàêîíîì âàð³-
àíòè ïðàâîâî¿ ïîâåä³íêè ³ çàêîíí³ ïðàãíåííÿ îñîáè, òîä³ ÿê ³íòåðåñ îñîáè 
ç ïñèõîëîã³÷íî¿ àáî ñîö³îëîã³÷íî¿ òî÷êè çîðó ìîæå âèõîäèòè çà ìåæ³ äîç-
âîëåíèõ çàêîíîì ä³é àáî ïðàãíåíü. Яêùî ââàæàòè, ùî áóäü-ÿêèé ³íòåðåñ 
ñïðÿìîâàíèé äî ñèñòåìè ðîçïîä³ëó áëàã, òî ³íòåðåñ ÿê ïðàâîâà êàòåãîð³ÿ 
ñïðÿìîâàíèé äî ïðàâîâîãî ðåãóëþâàííÿ áëàã. Іíòåðåñ îñîáè ÿê êàòåãîð³ÿ 
ïðàâà ³ñíóє âåñü ÷àñ, äîêè îñîáà є ïðàâîçäàòíîþ. 

Íàâåäåíå îêðåñëþє êîíòóðè ³íòåðåñó ó ïðàâ³. Тî÷íå éîãî âèçíà÷åííÿ, 
îö³íêà ñï³ââ³äíîøåííÿ éîãî îá’єêòèâíî¿ òà ñóá’єêòèâíî¿ ñòîð³í, ó ñòèñëèõ 
ðàìêàõ ö³є¿ ñòàòò³ є íåìîæëèâèì. Çàçíà÷èìî ëèøå, ùî, íà íàøó äóìêó, 
îá’єêòèâíà ³ ñóá’єêòèâíà ñòîðîíè ³íòåðåñó îñîáè ïîâ’ÿçóþòüñÿ ïðèíöèïîì 
ðîçóìíîñò³, çà ÿêèì ³ çì³íè â ñèñòåì³ îá’єêòèâíî ³ñíóþ÷èõ ïðàâîâèõ ìîæ-
ëèâîñòåé òà ïîòðåá îñîáè, ³ ¿¿ ñóá’єêòèâí³ ïðàãíåííÿ â³äïîâ³äàòèìóòü ¿¿ ïðà-
âîâîìó ³íòåðåñó, ÿêùî â³ä íèõ ðîçóìíî î÷³êóâàòè ïîêðàùåííÿ ïðàâîâîãî 
òà åêîíîì³÷íîãî ñòàíîâèùà òàêî¿ îñîáè. 

Вò³ì, çàïðîïîíîâàí³ âèùå îçíàêè ³íòåðåñó äîçâîëÿþòü ñôîðìóëþâàòè 
ïîãëÿä íà éîãî ðîëü ó ïðîöåñ³ çä³éñíåííÿ ñóá’єêòèâíîãî ïðàâà, íà ïðè-
êëàä³ ïðàâà âèìîãè. Пðàâî÷èí óêëàäàєòüñÿ êðåäèòîðîì ³ç ìåòîþ îòðè-
ìàííÿ äîñòóïó äî êîðèñòóâàííÿ áëàãîì, âèõîäÿ÷è ³ç óÿâëåííÿ êðåäèòîðà 
ïðî ñâîþ ïîòðåáó ó áëàãó – òàê, ÿê öå óÿâëåííÿ ñêëàëîñÿ ó êðåäèòîðà 
íà ìîìåíò óêëàäåííÿ ïðàâî÷èíó, âèõîäÿ÷è ³ç âëàñíîãî ³íòåðåñó. Цå óÿâ-
ëåííÿ ïðî áëàãî îá’єêòèâóєòüñÿ ó çîáîâ’ÿçàíí³ øëÿõîì âèçíà÷åííÿ ôîðìè 
³ ìåæ ãàðàíòîâàíèõ êðåäèòîðó ìîäåëåé ïîâåä³íêè, ñïðÿìîâàíèõ íà äîñòóï 
äî áëàãà. Іç ìîìåíòó óêëàäåííÿ ïðàâî÷èíó, ìåòè êðåäèòîðà á³ëüøå íå ³ñíóє 
îêðåìî â³ä ïðàâà âèìîãè ³ çîáîâ’ÿçàííÿ â ö³ëîìó – âîíà ñòàє ÷àñòèíîþ 
çì³ñòó îñòàííüîãî. Óÿâëåííÿ ïðî áëàãî, îá’єêòèâîâàíå ó ïðàâ³ âèìîãè, 
ïåðåñòàє çàëåæàòè ò³ëüêè â³ä êðåäèòîðà (³íøèé ïîãëÿä ñóïåðå÷èâ áè ñòàòò³ 
525 Цèâ³ëüíîãî êîäåêñó Óêðà¿íè), âîíî çàëèøàєòüñÿ íåçì³ííèì äî ìîìåí-
òó çä³éñíåííÿ ïðàâà; ïðîòå ³íòåðåñ êðåäèòîðà – óñâ³äîìëåííÿ íèì áàëàíñó 
âñ³õ ñâî¿õ ïîòðåá – íåçì³ííèì íå çàëèøàєòüñÿ.

Çä³éñíþþ÷è ïðàâî âèìîãè, êðåäèòîð âèõîäèòü ³ç ðîçóì³ííÿ ñâîє¿ ïîòðåáè 
íà ÷àñ òàêîãî çä³éñíåííÿ, ³ â³äïîâ³äíî ôîðìóëþє ìåòó çä³éñíåííÿ. Кðåäè-
òîð ìîæå â³äìîâèòèñÿ â³ä ïðàâà âèìîãè – öå òàêîæ є ñïîñîáîì çä³éñíåííÿ 
ïðàâà [4, ñ. 34–35]. Пðîòå ìåòîþ âèìîãè ÿê ñóá’єêòèâíîãî ïðàâà íå ìîæå 
áóòè îäíî÷àñíî îòðèìàííÿ äîñòóïó äî áëàãà ³ â³äìîâà â³ä òàêîãî äîñòó-
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ïó – ä³àëåêòè÷íó єäí³ñòü ó ïðàâ³ âèìîãè òàêèõ âçàєìîâèêëþ÷íèõ ìîäåëåé 
ïîâåä³íêè íåìîæëèâî óÿâèòè. В³äòàê, çä³éñíþþ÷è ïðàâî âèìîãè øëÿõîì 
â³äìîâè â³ä íüîãî, êðåäèòîð ä³є âñóïåðå÷ ïåðâèíí³é ìåò³ âèìîãè, ³ âñóïåðå÷ 
î÷³êóâàííþ, ÿêå ìàє áîðæíèê ó çîáîâ’ÿçàíí³. Пîçà ñóìí³âîì, çä³éñíåííÿ 
ñóá’єêòèâíîãî ïðàâà є âîëüîâèì àêòîì [2, ñ. 33]. Îäíàê àáñîëþòíà ñâîáîäà 
âîë³ є ñâàâ³ëëÿì. Çàêîí äîçâîëÿє îñîá³ â³äìîâèòèñü â³ä ñâîãî ìàéíîâîãî 
ïðàâà (÷. 3 ñòàòò³ 12 Цèâ³ëüíîãî êîäåêñó Óêðà¿íè), àëå ïðàâî íå ìîæå áóòè 
³íñòðóìåíòîì ñâàâ³ëüíîãî íàñèëëÿ, âîíî âèìàãàє âèïðàâäàííÿ [19, ñ. 264]. 
Мè ââàæàєìî, ùî ñàìå ³íòåðåñ êðåäèòîðà є âèïðàâäàííÿì â³äìîâè îñîáè 
â³ä ïðàâà. Іíòåðåñ – ó çàïðîïîíîâàíîìó íàìè âèùå ðîçóì³íí³ – äèíàì³÷íî 
âèçíà÷àє ñóá’єêòèâíó ö³íí³ñòü äëÿ êðåäèòîðà áëàãà, äîñòóï äî ÿêîãî äàє 
ïðàâî âèìîãè, ó ñêëàä³ âñ³õ ³íøèõ éîãî áëàã ³ çàêîííèõ ïîòðåá, ÿê íàÿâíèõ 
òàê ³ î÷³êóâàíèõ. Îö³íêà êðåäèòîðîì öüîãî áëàãà ÷åðåç ïðèçìó âëàñíî-
ãî ³íòåðåñó ôîðìóє éîãî óÿâëåííÿ ïðî ìåòó çä³éñíåííÿ ïðàâà ³ âèçíà÷àє 
âèá³ð íèì ñïîñîáó çä³éñíåííÿ ïðàâà âèìîãè: îòðèìàííÿ äîñòóïó äî êîðèñ-
òóâàííÿ áëàãîì àáî æ â³äìîâà â³ä òàêîãî äîñòóïó, øëÿõîì â³äìîâè â³ä 
ïðàâà âèìîãè. 

Íå ñë³ä, çâè÷àéíî, ââàæàòè, ùî áóäü-ÿêà ïðàâîâà ïîâåä³íêà îñîáè 
є ðàö³îíàëüíîþ. Îñîáà ìîæå ñâ³äîìî ðîçïîðÿäèòèñÿ ñâî¿ì ïðàâîì íåðî-
çóìíî, åìîö³éíî, êåðóþ÷èñü ïñèõîëîã³÷íèìè ÷èííèêàìè, âñóïåðå÷ áóäü-
ÿê³é êîðèñò³ äëÿ ñåáå àáî äëÿ êîãîñü-³íøîãî. Тàêà ïîâåä³íêà ìîæå áóòè 
çàêîííîþ (çà óìîâè, ùî âîíà íå ì³ñòèòü äåôåêòó âîë³) ³ ïîðîäæóâàòè 
þðèäè÷í³ íàñë³äêè; â³äòàê, îñîáà ìîæå íå êåðóâàòèñÿ âëàñíèì ³íòåðåñîì, 
çä³éñíþþ÷è ïðàâî. Вò³ì, çãàäàíà íåðàö³îíàëüíà ïîâåä³íêà îñîáè íàâðÿä ÷è 
ìîæå ââàæàòèñÿ òèïîâîþ òà ðîçóìíî î÷³êóâàíîþ â³ä íå¿. Рàö³îíàëüíà æ 
ïîâåä³íêà îñîáè, ÿêà çä³éñíþє ïðàâî, âèçíà÷àєòüñÿ, íà íàøó äóìêó, ñàìå 
¿¿ ³íòåðåñîì.

Висновки. Íàâåäåí³ âèùå ì³ðêóâàííÿ ïðîïîíóþòü ïåðåîö³íèòè óÿâëåí-
íÿ ïðî ìåòó çä³éñíåííÿ îñîáîþ ñóá’єêòèâíîãî ïðàâà ÿê çàäîâîëåííÿ îñîáîþ 
ñâîє¿ êîíêðåòíî¿ ïîòðåáè ó áëàãó, à òàêîæ ïðî ïîâ’ÿçàíèé ³ç ñóá’єêòèâíèì 
ïðàâîì ³íòåðåñ îñîáè, ÿê ¿¿ óñâ³äîìëåííÿ ñâîє¿ îêðåìî¿ îá’єêòèâíî ³ñíóþ÷î¿ 
ïîòðåáè. Íàòîì³ñòü, íà ïðèêëàä³ ïðàâà âèìîãè, ³íòåðåñ êðåäèòîðà ïðîïî-
íóєòüñÿ ââàæàòè ñêëàäíèì ïðàâîâèì ÿâèùåì, ÿêå, ç îá’єêòèâíî¿ ñòîðîíè, 
ïåðåäáà÷àє òàêó îðãàí³çàö³þ ñèñòåìè ïðàâîâèõ ìîæëèâîñòåé òà ïîòðåá 
îñîáè, çà ÿêî¿ ïðàâîâå òà åêîíîì³÷íå ñòàíîâèùå îñòàííüî¿ ëèøå ïîêðà-
ùóєòüñÿ (ùîíàéìåíøå – íå ïîã³ðøóєòüñÿ), ³ ïðè öüîìó âêëþ÷àє â ñåáå 
ñóá’єêòèâíå ïðàãíåííÿ îñîáè òàêîãî ìàêñèìàëüíîãî ïîêðàùåííÿ ñâîãî ñòà-
íîâèùà. Ç óðàõóâàííÿì öüîãî, ìåòà çä³éñíåííÿ ïðàâà âèìîãè âèçíà÷àєòüñÿ 
êðåäèòîðîì ñàìå ³ç ïîçèö³¿ âëàñíîãî ³íòåðåñó. Іíòåðåñ êðåäèòîðà âèçíà÷àє 
ìîäåëü éîãî ïîâåä³íêè â ïðîöåñ³ çä³éñíåííÿ ïðàâà è ëåã³òèìóє â³äìîâó 
êðåäèòîðà â³ä ïðàâà âèìîãè ÿê îáðàíîãî íèì ñïîñîáó çä³éñíåííÿ. Пèòàí-
íÿ çâ’ÿçêó çàäîâîëåííÿ ³íòåðåñó êðåäèòîðà ³ç ïðèïèíåííÿì çîáîâ’ÿçàííÿ 
ïîòðåáóє ïîäàëüøîãî äîñë³äæåííÿ. 
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Ó ñòàòò³ àíàë³çóþòüñÿ ðîëü ³íòåðåñó êðåäèòîðà â ïðîöåñ³ çä³éñíåííÿ ïðàâà âèìîãè. 

Ó ñó÷àñí³é öèâ³ë³ñòèö³ ³íòåðåñ ïåðåâàæíî ðîçãëÿäàєòüñÿ ç ïîçèö³¿ íàïðàâëåíîñò³ ÿê ìåòè 
ïðàâà, òàê ³ ìåòè çä³éñíåííÿ ïðàâà, äî çàäîâîëåííÿ ïåâíî¿ ïîòðåáè îñîáè ó äîñòóï³ äî 
áëàãà. Çà òàêîãî ï³äõîäó «³íòåðåñ» âèãëÿäàє çàéâèì åëåìåíòîì ïðîöåñó çä³éñíåííÿ ïðàâà, 
îñê³ëüêè ôàêòè÷íî îòîòîæíþєòüñÿ ³ç «ìåòîþ» àáî «ïîòðåáîþ» îñîáè. Тàêå îòîòîæíþâàííÿ 
íå äîçâîëÿє ïîÿñíèòè çä³éñíåííÿ êðåäèòîðîì ïðàâà âèìîãè øëÿõîì â³äìîâè â³ä ïðàâà ³, 
â³äòàê, â³ä äîñòóïó äî áëàãà. Дëÿ ïîÿñíåííÿ ïðîïîíóєòüñÿ ðîçãëÿíóòè çä³éñíåííÿ ïðàâà 
âèìîãè ç ïîçèö³é ³íòåðåñó êðåäèòîðà. В ïîçèòèâíîìó ïðàâ³ Óêðà¿íè є íåâèçíà÷åí³ñòü ùîäî 
êàòåãîð³¿ «³íòåðåñ», ÿêà íå óñóíóòà ð³øåííÿì Кîíñòèòóö³éíîãî ñóäó Óêðà¿íè №18-ðï/2004. 
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Сó÷àñíà óêðà¿íñüêà íàóêîâà äóìêà âèâ÷àє ³íòåðåñ ÿê îêðåìèé â³ä ñóá’єêòèâíîãî ïðàâà 
îá’єêò ïðàâîâî¿ îõîðîíè, õî÷à ³íòåðåñ ìîæå ³ îõîïëþâàòèñÿ ñóá’єêòèâíèì ïðàâîì. Îñ-
òàíí³é çàëèøàєòüñÿ íåäîñòàòíüî äîñë³äæåíèì. Рîçãëÿäàєòüñÿ ðîçóì³ííÿ ³íòåðåñó â ïðàâ³, 
âèêëàäåíå í³ìåöüêèì ìèñëèòåëåì Рóäîëüôîì ôîí Ієð³íãîì ó íåçàâåðøåí³é ïðàö³ «Мåòà 
ó ïðàâ³» (1883). Ієð³íã âáà÷àâ ó ³íòåðåñ³ åãî¿ñòè÷íå ïðàãíåííÿ ìàêñèìàëüíî¿ êîðèñíîñò³ â³ä 
ñâîãî ïðàâà. Íàòîì³ñòü, ïðîïîíóєòüñÿ íîâà ³íòåðïðåòàö³ÿ ³íòåðåñó, çàñíîâàíà íà ï³äõîä³ 
Ієð³íãà, àëå ³ç óðàõóâàííÿì ñó÷àñíîãî ïðàâîâîãî êîíòåêñòó. Çà òàêîþ ³íòåðïðåòàö³єþ ³íòå-
ðåñ, ç îá’єêòèâíî¿ òî÷êè çîðó, â³äïîâ³äàє ñòàíó ìàêñèìàëüíî¿ åôåêòèâíîñò³ ïðàâîìî÷íîñòåé 
êðåäèòîðà, ó ÿêîìó ñèñòåìà âñ³õ äîñòóïíèõ êðåäèòîðó ïðàâîâèõ ìîæëèâîñòåé, ÿê³ âèïëè-
âàþòü ³ç íàÿâíèõ ó íüîãî ïðàâ, çàäîâîëüíÿє âñ³ ïîòðåáè êðåäèòîðà íàéá³ëüø åôåêòèâíèì, 
åêîíîì³÷íèì òà îïòèìàëüíèì øëÿõîì. Çàçíà÷àєòüñÿ, ùî ó ³íòåðåñ³ ïðèñóòíÿ ³ ñóá’єêòèâíà 
ñòîðîíà – ïðàãíåííÿ îñîáîþ òàêîãî ìàêñèìàëüíî ìîæëèâîãî ïîêðàùåííÿ ñâîãî ïðàâîâîãî 
³ åêîíîì³÷íîãî ñòàíîâèùà. Іíòåðåñ äîçâîëÿє êðåäèòîðó äèíàì³÷íî ³ êîìïëåêñíî îö³íþâàòè 
âñ³ ñâî¿ ðåàëüí³ ïîòðåáè ó ïîð³âíÿíí³ ³ç âèäàìè áëàãà, äîñòóï äî ÿêèõ çàáåçïå÷óєòüñÿ íà-
ÿâíèìè ó íüîìó ïðàâîâèìè ìîæëèâîñòÿìè. Ó çàïðîïîíîâàíîìó íîâîìó áà÷åíí³, ³íòåðåñ 
ëåã³òèìóє çä³éñíåííÿ êðåäèòîðîì ïðàâà âèìîãè øëÿõîì â³äìîâè â³ä íüîãî, ³, â³äòàê, âçàãàë³ 
â³ä äîñòóïó äî áëàãà.

Ключові слова: ïðàâî âèìîãè, çä³éñíåííÿ ïðàâà, ñïîñîáè çä³éñíåííÿ ïðàâà, â³äìîâà 
â³ä ïðàâà âèìîãè, ³íòåðåñ êðåäèòîðà.

Summary
Zadorozhnyi A. M. The interest of creditor during the process of execution of a claim. – 

Article.
The article is dedicated to the analysis of the role of the interest of a creditor during 

execution of a claim. Modern civil doctrine tends to consider the interest as a purpose of a 
subjective right itself and of its execution, directed towards satisfaction of a specific need 
of a person of a good. Under such approach, the ‘interest’ can hardly be distinguished from 
a ‘purpose’ or ‘need’ and therefore seems redundant. Besides, identification of the interest 
through a purpose or need fails to explain how a creditor executes the claim by waiving it. Such 
explanation may be found when available means to execute a claim are considered from the 
prospect of the creditor’s interest. Positive law of Ukraine does not define the term ‘interest” 
clear enough and the decision of the Constitution Court of Ukraine no. 18-ðï/2004 did not 
help fully resolving that ambiguity. Basing on that court decision, modern scientific opinion 
of Ukraine views the interest and the subjective right as two separates objects of law, while 
admitting that the interest may also be a part of the content of the subjective right. However, 
the latter case is still little studied. The idea of interest in law as proposed by a German 
philosopher Rudolf von Jhering in his unfinished work ‘Law as a Means to an End’ (1883) is 
then considered. Jhering viewed the interest as an egoistic aspiration of a maximum utility 
of the right. A new interpretation of Jhering’s ideas on the interest, placed in the context of 
the modern legal views, is suggested. Under this new interpretation, the interest – from the 
objective standpoint – consists in a state of maximum effectiveness of the legal opportunities 
of the creditor when all legal opportunities that arise out of all rights that creditors holds, are 
used to satisfy all needs the creditor has in a most effective, economical and optimal way. 
It must be mentioned that from the subjective standpoint that interest may be viewed as an 
aspiration of the person for a maximum improvement of her legal or economical state of affairs. 
The interest allows the creditor to assess her real needs in a dynamic integrity with the goods 
to which the creditor may have access via the available legal opportunities. In the suggested 
view, the interest of the creditor legitimates execution of the claim by the way of waiver, and 
her refusing to access the good as a result of such waver.

Key words: claim, execution of claim, means to execute the right, waiver of a claim, 
interest of the creditor.

Задорожний А. М. Інтерес кредитора в процесі здійснення права вимоги
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ІНТЕГРАЦІЯ ЗАГАЛЬНОДЕРЖАВНОЇ СИСТЕМИ БОРОТЬБИ  
З ТЕРОРИЗМОМ В УКРАЇНІ ДО СТРУКТУР ЄС ТА НАТО

Постановка проблеми. Íà òë³ ñó÷àñíèõ ãåîïîë³òè÷íèõ âèêëèê³â, 
çîêðåìà ïîâíîìàñøòàáíîãî âòîðãíåííÿ ðîñ³éñüêî¿ ôåäåðàö³¿, ïèòàííÿ çàõè-
ñòó â³ä òåðîðèçìó íàáóëî îñîáëèâî¿ àêòóàëüíîñò³ äëÿ Óêðà¿íè. Дåðæàâà 
ñòèêàєòüñÿ ç òåðîðèñòè÷íèìè çàãðîçàìè íå ëèøå âñåðåäèí³ êðà¿íè, àëå 
é íà ì³æíàðîäí³é àðåí³, ùî âèìàãàє ïîñèëåííÿ ñï³âïðàö³ ç ì³æíàðîäíèìè 
îðãàí³çàö³ÿìè, òàêèìè ÿê Єâðîïåéñüêèé Сîþç (ЄС) òà Îðãàí³çàö³ÿ П³âí³÷-
íîàòëàíòè÷íîãî äîãîâîðó (ÍÀТÎ). Îñê³ëüêè äàí³ îðãàí³çàö³¿ ìàþòü ðîç-
âèíåíó ñèñòåìó áîðîòüáè ç òåðîðèçìîì, ÿêà áàçóєòüñÿ íà áàãàòîð³âíåâ³é 
ñï³âïðàö³ äåðæàâ-÷ëåí³â, îáì³í³ ðîçâ³ääàíèìè òà êîîðäèíàö³¿ àíòèòåðîðèñ-
òè÷íèõ çàõîä³â, íåîáõ³äíî ïðîâåñòè äîñë³äæåííÿ ðåôîðìóâàííÿ ñèñòåìè 
íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè äëÿ äîñÿãíåííÿ â³äïîâ³äíîñò³ єâðîïåéñüêèì 
³ íàòîâñüêèì ñòàíäàðòàì.

Аналіз останніх досліджень і публікацій. Пèòàííþ ìîäåðí³çà-
ö³¿ ñèñòåìè áîðîòüáè ç òåðîðèçì ïðèñâÿ÷åíî ÷èìàëî íàóêîâèõ ïðàöü. 
Ç îãëÿäó íà ì³æíàðîäíèé õàðàêòåð ïðîòèä³¿ òåðîðèçìó ³íîçåìí³ íàóêîâö³ 
íà ïîñò³éí³é îñíîâ³ äîñë³äæóþòü äàí³ ïèòàííÿ, ç íèõ ñë³ä âèîêðåìèòè ïðà-
ö³ Р.À. Àäåëüõàíà, П. В³ëê³íñîíà, Х.П. Гàññåðà, М. Кðåíøîó, В. Лàêåðà, 
Б. Хîôìàíà òà ³í. Îêðåìî, äîñë³äæåííþ ïèòàíü ãëîáàë³çàö³éíèõ ïðîöåñ³â 
ÿê äæåðåë òåðîðèçìó áóëî ïðèä³ëåíî óâàãó â ïðàöÿõ Р. Рîáá³, М. Хàíà, 
Л. Р³÷àðäñîíà òà À. Гî÷åâà, à ïðîáëåìàì ïîøèðåííÿ ì³æíàðîäíîãî òåðî-
ðèçìó ðîçãëÿäàëèñÿ ó ïðàöÿõ Î. Кðîí³íà, К. Шèìêà, Ф. Мîãàääàìà, Л. Т³î. 
Îêð³ì òîãî, ïèòàííÿ ì³æíàðîäíîãî äîñâ³äó ïðîòèä³¿ òåðîðèçìó äîñë³äæó-
âàëîñü óêðà¿íñüêèìè íàóêîâöÿìè, ñåðåä ÿêèõ: І.М. Рèæîâ [1], В.В. Кðó-
òîâ [2], М.П. Сòðåëüáèöüêèé [3], Î.С. Шàïòàëà [4], Àíòèïåíêî В. Ф. [5]  
òà áàãàòî ³íøèõ.

Метою цієї статті є àíàë³ç ïðîöåñó ³íòåãðàö³¿ çàãàëüíîäåðæàâíî¿ ñèñ-
òåìè áîðîòüáè ç òåðîðèçìîì â Óêðà¿í³ äî ñòðóêòóð ЄС òà ÍÀТÎ. 

Виклад основного матеріалу. Íîðìàòèâíî-ïðàâîâà áàçà áîðîòüáè 
ç òåðîðèçìîì â Óêðà¿í³ є êëþ÷îâèì åëåìåíòîì, ùî âèçíà÷àє ïðàâîâ³ çàñà-
äè ä³ÿëüíîñò³ îðãàí³â äåðæàâíî¿ âëàäè òà ¿õ âçàєìîä³þ ç ì³æíàðîäíèìè 
ïàðòíåðàìè ó ñôåð³ áåçïåêè. Іíòåãðàö³ÿ Óêðà¿íè äî єâðîïåéñüêèõ òà єâðî-
àòëàíòè÷íèõ ñòðóêòóð є îäí³єþ ç êëþ÷îâèõ ñòðàòåã³÷íèõ ö³ëåé äåðæàâíî¿ 
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ïîë³òèêè ç óðàõóâàííÿì íåçâîðîòíîñò³ єâðîïåéñüêîãî òà єâðîàòëàíòè÷íîãî 
êóðñó Óêðà¿íè, ïðî ùî çàçíà÷åíî â ïðåàìáóë³ Кîíñòèòóö³¿ Óêðà¿íè [6], 
îñîáëèâî â êîíòåêñò³ çàáåçïå÷åííÿ íàö³îíàëüíî¿ áåçïåêè. Îñíîâíèì äîêó-
ìåíòîì, ùî ðåãóëþє ïèòàííÿ ïðîòèä³¿ òåðîðèçìó, є Çàêîí Óêðà¿íè «Пðî 
áîðîòüáó ç òåðîðèçìîì» [7], ÿêèé âèçíà÷àє ïðàâîâèé ñòàòóñ ñóá’єêò³â àíòè-
òåðîðèñòè÷íî¿ ä³ÿëüíîñò³, ¿õí³ ïîâíîâàæåííÿ, à òàêîæ ìåõàí³çìè êîîðäèíà-
ö³¿ òà ñï³âïðàö³ ì³æ ð³çíèìè äåðæàâíèìè îðãàíàìè.

Вàæëèâîþ ñêëàäîâîþ íîðìàòèâíî-ïðàâîâî¿ áàçè є òàêîæ Кðèì³íàëüíèé 
êîäåêñ Óêðà¿íè [8], â ÿêîìó òåðîðèñòè÷í³ ä³¿ ðîçãëÿäàþòüñÿ ÿê îäí³ ç íàé-
òÿæ÷èõ çëî÷èí³â. Сòàòò³ 258–258-6 Кðèì³íàëüíîãî êîäåêñó ïåðåäáà÷àþòü 
â³äïîâ³äàëüí³ñòü çà â÷èíåííÿ òåðîðèñòè÷íèõ çëî÷èí³â. Îêð³ì öüîãî, ³ñíóє 
íèçêà ³íøèõ çàêîíîäàâ÷èõ àêò³â, ÿê³ ïðÿìî ÷è îïîñåðåäêîâàíî ñòîñóþòüñÿ 
áîðîòüáè ç òåðîðèçìîì, òàêèõ ÿê çàêîíè «Пðî êîíòððîçâ³äóâàëüíó ä³ÿëü-
í³ñòü» òà «Пðî ïðàâîâèé ðåæèì âîєííîãî ñòàíó» [9, 10].

В³äïîâ³äíî äî ïóíêòó 1 Пîëîæåííÿ ïðî Àíòèòåðîðèñòè÷íèé öåíòð 
òà éîãî êîîðäèíàö³éí³ ãðóïè ïðè ðåã³îíàëüíèõ îðãàíàõ Сëóæáè áåçïåêè 
Óêðà¿íè, çàòâåðäæåíå Óêàçîì Пðåçèäåíòà Óêðà¿íè â³ä 14.04.1999 № 379 
Àíòèòåðîðèñòè÷íèé öåíòð є ïîñò³éíî ä³þ÷èì îðãàíîì ïðè Сëóæá³ áåçïå-
êè Óêðà¿íè, ÿêèé çä³éñíþє êîîðäèíàö³þ ñóá’єêò³â áîðîòüáè ç òåðîðèçìîì 
ó çàïîá³ãàííÿ òåðîðèñòè÷íèì àêòàì ùîäî äåðæàâíèõ ä³ÿ÷³â, êðèòè÷íèõ 
îá’єêò³â æèòòєçàáåçïå÷åííÿ íàñåëåííÿ, îá’єêò³â ï³äâèùåíî¿ íåáåçïåêè, 
àêòàì, ùî çàãðîæóþòü æèòòþ ³ çäîðîâ’þ çíà÷íî¿ ê³ëüêîñò³ ëþäåé, òà ¿õ 
ïðèïèíåíí³.

Сåðåä ³íøîãî, â³äïîâ³äíî äî ïóíêòó 3 âèùåçãàäàíîãî Пîëîæåííÿ 
îñíîâíèì çàâäàííÿì Àíòèòåðîðèñòè÷íîãî öåíòðó ïðè Сëóæá³ áåçïåêè 
Óêðà¿íè є âçàєìîä³ÿ ç³ ñïåö³àëüíèìè ñëóæáàìè, ïðàâîîõîðîííèìè îðãàíà-
ìè ³íîçåìíèõ äåðæàâ òà ì³æíàðîäíèìè îðãàí³çàö³ÿìè ç ïèòàíü áîðîòüáè 
ç òåðîðèçìîì [11].

Тàêîæ Óêàçîì Пðåçèäåíòà Óêðà¿íè â³ä 26.07.2001 № 570 «Пðî ïîðÿ-
äîê âçàєìîä³¿ ç ì³æíàðîäíèìè àíòèòåðîðèñòè÷íèìè îðãàí³çàö³ÿìè» Àíòè-
òåðîðèñòè÷íèé öåíòð ïðè Сëóæá³ áåçïåêè Óêðà¿íè âèçíà÷åíî îðãàíîì, 
ùî çä³éñíþє âçàєìîä³þ ç ì³æíàðîäíèìè àíòèòåðîðèñòè÷íèìè îðãàí³çàö³-
ÿìè [12].

Íà ì³æíàðîäíîìó ð³âí³, Óêðà¿íà є àêòèâíèì ó÷àñíèêîì áîðîòüáè ç òåðî-
ðèçìîì çàâäÿêè ðàòèô³êàö³¿ íèçêè ì³æíàðîäíèõ äîãîâîð³â, çîêðåìà Кîíâåí-
ö³¿ ÎÎÍ ïðî áîðîòüáó ç ô³íàíñóâàííÿì òåðîðèçìó òà Єâðîïåéñüêî¿ êîíâåí-
ö³¿ ïðî çàïîá³ãàííÿ òåðîðèçìó. Тàêîæ âàðòî çàçíà÷èòè àêòèâíó ñï³âïðàöþ 
ç ÍÀТÎ òà ЄС â ðàìêàõ ñï³ëüíèõ ïðîãðàì, ñïðÿìîâàíèõ íà âäîñêîíàëåííÿ 
àíòèòåðîðèñòè÷íî¿ ä³ÿëüíîñò³.

Пðè íàÿâíîñò³ ðîçâèíåíî¿ íîðìàòèâíî-ïðàâîâî¿ áàçè òà ñòâîðåííÿ â³ä-
ïîâ³äíèõ ñòðóêòóð, ñèñòåìà áîðîòüáè ç òåðîðèçìîì â Óêðà¿í³ ñòèêàєòüñÿ 
ç íèçêîþ ñóòòєâèõ ïðîáëåì òà âèêëèê³â, ÿê³ óñêëàäíþþòü ¿¿ åôåêòèâí³ñòü 
³ çäàòí³ñòü â³äïîâ³äàòè ñó÷àñíèì çàãðîçàì.

Дàí³ âèêëèêè ìîæíà ðîçä³ëèòè íà ê³ëüêà êëþ÷îâèõ êàòåãîð³é:
1) íåäîñòàòíÿ êîîðäèíàö³ÿ ì³æ â³äîìñòâàìè;
2) íåäîñòàòíє ô³íàíñóâàííÿ òà òåõí³÷íå çàáåçïå÷åííÿ;
3) êîðóïö³ÿ òà ïîë³òè÷í³ âïëèâè;



46 Наукові праці НУ ОЮА

4) íåñòà÷à ñïåö³àë³ñò³â òà íåäîñòàòí³é ð³âåíü ï³äãîòîâêè;
5) ïðîáëåìè çàêîíîäàâ÷î¿ àäàïòàö³¿ äî ì³æíàðîäíèõ ñòàíäàðò³â.
Тàêèì ÷èíîì, Óêðà¿íà ïðîäîâæóє ñòèêàòèñÿ ç íèçêîþ ñåðéîçíèõ âèêëè-

ê³â, ÿê³ âèìàãàþòü íåãàéíîãî âèð³øåííÿ.
В óìîâàõ ãëîáàë³çàö³¿ ì³æíàðîäíèõ â³äíîñèí áîðîòüáà ç òåðîðèçìîì ò³ëü-

êè â íàö³îíàëüíèõ ðàìêàõ âèÿâëÿєòüñÿ ìàëîåôåêòèâíîþ. Пåðåä çàãðîçîþ 
çðîñòàííÿ ìàñøòàá³â òåðîðèçìó, òà çàñòîñóâàííÿ ð³çíîñòîðîíí³õ íåáåçïå÷-
íèõ çàñîá³â ³ ìåòîä³â, äî ÿêèõ âäàþòüñÿ òåðîðèñòè, îñîáëèâîãî çíà÷åííÿ 
íàáóâàþòü îá’єäíàí³ çóñèëëÿ äåðæàâ íà ïàðëàìåíòñüêîìó, óðÿäîâîìó òà 
ñóñï³ëüíîìó ð³âíÿõ [13].

Пîë³ïøåííÿ êîîðäèíàö³¿ ì³æ â³äîìñòâàìè, ï³äâèùåííÿ ô³íàíñóâàííÿ, 
áîðîòüáà ç êîðóïö³єþ òà âäîñêîíàëåííÿ ì³æíàðîäíî¿ ñï³âïðàö³ є êëþ÷îâè-
ìè çàâäàííÿìè äëÿ ïîäàëüøî¿ ìîäåðí³çàö³¿ ñèñòåìè ³ ¿¿ ³íòåãðàö³¿ äî ñòðóê-
òóð ЄС ³ ÍÀТÎ. Пðîòÿãîì îñòàíí³õ ðîê³â Óêðà¿íà ïîñèëèëà ñâîþ âçàєìî-
ä³þ ç ЄС òà ÍÀТÎ â ðàìêàõ ñï³ëüíèõ ïðîãðàì, ÿê³ ñïðÿìîâàí³ íà ïðîòèä³þ 
ñó÷àñíèì çàãðîçàì.

Тàêîæ ïîòð³áíî çãàäàòè ïðî âàæëèâó Óãîäó ïðî àñîö³àö³þ ì³æ Óêðà¿íîþ 
òà ЄС, ÿêà ïåðåäáà÷àє ïîãëèáëåííÿ ñï³âïðàö³ ó ñôåð³ áåçïåêè, çîêðåìà 
ó ïðîòèä³¿ òåðîðèçìó, ÿêà âêëþ÷àє ïîëîæåííÿ ïðî ñï³ëüí³ çóñèëëÿ ó ïîïå-
ðåäæåíí³ òà áîðîòüá³ ç òåðîðèçìîì, çàáåçïå÷åíí³ ãðîìàäñüêî¿ áåçïåêè, 
à òàêîæ ï³äâèùåíí³ çäàòíîñò³ çàõèñòó êðèòè÷íî¿ ³íôðàñòðóêòóðè.

Îäíèì ³ç êëþ÷îâèõ íàïðÿì³â є âçàєìîä³ÿ Óêðà¿íè ç Єâðîïîëîì – àãåíò-
ñòâîì ЄС ç ïèòàíü ïðàâîîõîðîííî¿ ñï³âïðàö³, ÿêå çàéìàєòüñÿ áîðîòüáîþ 
ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ, òåðîðèçìîì ³ ê³áåðçëî÷èíí³ñòþ. Óêðà¿íà ï³ä-
ïèñàëà óãîäó ïðî îïåðàòèâíå ñï³âðîá³òíèöòâî ç Єâðîïîëîì, ÿêà äîçâîëÿє 
çä³éñíþâàòè îáì³í ³íôîðìàö³єþ ì³æ ïðàâîîõîðîííèìè îðãàíàìè ЄС òà 
Óêðà¿íè äëÿ ïîïåðåäæåííÿ òåðîðèñòè÷íèõ àòàê ³ âèÿâëåííÿ òåðîðèñòè÷-
íèõ ìåðåæ. Іíøèì âàæëèâèì ïàðòíåðîì äëÿ Óêðà¿íè є Єâðîþñò – àãåíö³ÿ 
ЄС ç ïèòàíü ïðàâîñóääÿ, ÿêà ï³äòðèìóє ñï³âïðàöþ ì³æ êðà¿íàìè ЄС ó êðè-
ì³íàëüíèõ ñïðàâàõ, âêëþ÷àþ÷è áîðîòüáó ç òåðîðèçìîì. Сï³âïðàöÿ Óêðà¿-
íè ç Єâðîþñòîì âêëþ÷àє êîîðäèíàö³þ ðîçñë³äóâàíü òà ñóäîâèõ ïðîöåñ³â, 
ïîâ’ÿçàíèõ ³ç òåðîðèñòè÷íîþ ä³ÿëüí³ñòþ, îñîáëèâî â ïèòàííÿõ ì³æíàðîä-
íîãî òåðîðèçìó òà åêñòðàäèö³¿ ï³äîçðþâàíèõ ó òåðîðèçì³.

Óêðà¿íà òàêîæ àêòèâíî ñï³âïðàöþє ç ÍÀТÎ ó ðàìêàõ ïðîãðàì, ùî ñòî-
ñóþòüñÿ áîðîòüáè ç òåðîðèçìîì òà ïîñèëåííÿ çàãàëüíî¿ áåçïåêè. Îñíîâîþ 
äëÿ ö³є¿ ñï³âïðàö³ є Пàðòíåðñòâî çàðàäè ìèðó (PfP)– ³í³ö³àòèâà ÍÀТÎ, äî 
ÿêî¿ Óêðà¿íà ïðèєäíàëàñÿ ùå â 1994 ðîö³. Ó ðàìêàõ öüîãî ïàðòíåðñòâà ïðî-
âîäÿòüñÿ ñï³ëüí³ íàâ÷àííÿ, òðåí³íãè òà îáì³í äîñâ³äîì ùîäî çàïîá³ãàííÿ 
òåðîðèñòè÷íèì çàãðîçàì.

Îäíèì ³ç ãîëîâíèõ ³íñòðóìåíò³â ñï³âïðàö³ є ó÷àñòü Óêðà¿íè â àíòèòåðî-
ðèñòè÷íèõ íàâ÷àííÿõ ÍÀТÎ, ÿê³ ïîêëèêàí³ ï³äâèùèòè çäàòí³ñòü ðåàãóâàòè 
íà òåðîðèñòè÷í³ àòàêè, çîêðåìà âèêîðèñòàííÿ çáðî¿ ìàñîâîãî óðàæåííÿ. 
Óêðà¿íà áåðå ó÷àñòü ó íàâ÷àííÿõ, ùî ïðîâîäÿòüñÿ ó ðàìêàõ ïðîãðàìè Îáî-
ðîíà ïðîòè òåðîðèçìó (Defence Against Terrorism Programme, DAT), ÿêà 
çîñåðåäæåíà íà ðîçðîáö³ ïåðåäîâèõ òåõíîëîã³é äëÿ çàõèñòó â³ä òåðîðèñòè÷-
íèõ çàãðîç, òàêèõ ÿê çàõèñò àâ³àö³éíîãî òðàíñïîðòó, ïðîòèä³ÿ ñàìîðîáíèì 
âèáóõîâèì ïðèñòðîÿì òà ïîïåðåäæåííÿ àòàê íà êðèòè÷íó ³íôðàñòðóêòóðó.
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Вàæëèâó ðîëü ó ñï³âïðàö³ â³ä³ãðàє ó÷àñòü Óêðà¿íè ó ïðîãðàì³ Íàóêà çàðà-
äè ìèðó òà áåçïåêè (SPS), ÿêà ï³äòðèìóє íàóêîâî-äîñë³äí³ ïðîåêòè ç ïèòàíü 
áîðîòüáè ç òåðîðèçìîì. Пðîãðàìà âêëþ÷àє ðîçðîáêó íîâ³òí³õ òåõíîëîã³é 
äëÿ âèÿâëåííÿ òåðîðèñòè÷íèõ çàãðîç, ê³áåðáåçïåêè, çàõèñòó êðèòè÷íî¿ 
³íôðàñòðóêòóðè, à òàêîæ ï³äòðèìóє äîñë³äæåííÿ, ñïðÿìîâàí³ íà ï³äâèùåí-
íÿ ñò³éêîñò³ äî òåðîðèñòè÷íèõ àòàê. Óêðà¿íñüê³ íàóêîâö³ áåðóòü ó÷àñòü 
ó ïðîєêòàõ ó ñï³âïðàö³ ç ³íøèìè êðà¿íàìè-ïàðòíåðàìè ÍÀТÎ, ùî äîçâî-
ëÿє Óêðà¿í³ ³íòåãðóâàòè íîâ³òí³ òåõíîëîã³¿ â íàö³îíàëüíó ñèñòåìó áåçïåêè.

Тàêîæ âàðòî â³äçíà÷èòè àêòèâíó ñï³âïðàöþ â ðàìêàõ îáì³íó ðîçâ³äó-
âàëüíîþ ³íôîðìàö³єþ ì³æ Óêðà¿íîþ òà ÍÀТÎ. Óêðà¿íà îòðèìóє äîñòóï äî 
àíàë³òè÷íèõ ³ ðîçâ³äóâàëüíèõ äàíèõ ÷åðåç Рîçâ³äóâàëüíó ñòðóêòóðó ÍÀТÎ 
(NATO Intelligence Fusion Centre, NIFC), ùî äîïîìàãàє åôåêòèâíî ðåàãó-
âàòè íà òåðîðèñòè÷í³ çàãðîçè. Îáì³í ³íôîðìàö³єþ äîçâîëÿє Óêðà¿í³ îïåðà-
òèâíî âèÿâëÿòè ïîòåíö³éí³ çàãðîçè ³ êîîðäèíóâàòè ñâî¿ ä³¿ ç êðà¿íàìè-÷ëå-
íàìè Àëüÿíñó.

Сï³âïðàöÿ Óêðà¿íè ç ЄС òà ÍÀТÎ ó ñôåð³ áîðîòüáè ç òåðîðèçìîì íàäàє 
çíà÷í³ ïåðåâàãè. Óêðà¿íà îòðèìóє äîñòóï äî ïåðåäîâèõ òåõíîëîã³é ³ ïðàê-
òèê, ùî äîçâîëÿє ï³äâèùèòè åôåêòèâí³ñòü íàö³îíàëüíèõ îðãàí³â ó çàïîá³-
ãàíí³ òà ðåàãóâàíí³ íà òåðîðèñòè÷í³ çàãðîçè. Çîêðåìà, ó÷àñòü ó ñï³ëüíèõ 
íàâ÷àííÿõ ³ ïðîãðàìàõ äîçâîëÿє ïîêðàùèòè ï³äãîòîâêó óêðà¿íñüêèõ ôàõ³â-
ö³â ³ àäàïòóâàòè çàêîíîäàâ÷ó áàçó äî ì³æíàðîäíèõ ñòàíäàðò³â.

Пåðñïåêòèâè ïîäàëüøî¿ ³íòåãðàö³¿ âêëþ÷àþòü ïîãëèáëåííÿ ñï³âïðàö³ 
ç ЄС òà ÍÀТÎ â ÷àñòèí³ îáì³íó ðîçâ³ääàíèìè, ìîäåðí³çàö³þ àíòèòåðî-
ðèñòè÷íèõ ñòðóêòóð ³ çàëó÷åííÿ Óêðà¿íè äî íîâèõ áåçïåêîâèõ ³í³ö³àòèâ. 
Пîãëèáëåííÿ ó÷àñò³ Óêðà¿íè â ïðîãðàìàõ ê³áåðáåçïåêè, çàõèñòó êðèòè÷-
íî¿ ³íôðàñòðóêòóðè òà ïðîòèä³¿ ô³íàíñóâàííþ òåðîðèçìó ñòàíå íàñòóïíèì 
êðîêîì ó çì³öíåíí³ íàö³îíàëüíî¿ áåçïåêè òà ³íòåãðàö³¿ äî çàãàëüíîєâðîïåé-
ñüêî¿ òà єâðîàòëàíòè÷íî¿ áåçïåêîâî¿ ñèñòåìè.

Àäàïòàö³ÿ íàö³îíàëüíî¿ ñèñòåìè áîðîòüáè ç òåðîðèçìîì äî ñòàíäàðò³â 
ЄС òà ÍÀТÎ є âàæëèâèì åòàïîì ³íòåãðàö³¿ Óêðà¿íè â єâðîïåéñüê³ òà єâðî-
àòëàíòè÷í³ áåçïåêîâ³ ñòðóêòóðè. Óêðà¿íà àêòèâíî ïðàöþє íàä ìîäåðí³çà-
ö³єþ âëàñíî¿ àíòèòåðîðèñòè÷íî¿ ïîë³òèêè, ïðàâîâî¿ áàçè òà ³íñòèòóö³éíî¿ 
ñïðîìîæíîñò³ â³äïîâ³äíî äî âèìîã ³ ñòàíäàðò³â öèõ ì³æíàðîäíèõ îðãàí³çà-
ö³é. Цåé ïðîöåñ âêëþ÷àє ðåôîðìóâàííÿ çàêîíîäàâñòâà, ðîçâèòîê ïðîôå-
ñ³éíèõ êîìïåòåíö³é, ï³äâèùåííÿ òåõí³÷íî¿ îñíàùåíîñò³ òà çàáåçïå÷åííÿ 
åôåêòèâíî¿ êîîðäèíàö³¿ ì³æ ð³çíèìè â³äîìñòâàìè, ÿê³ çàéìàþòüñÿ áîðîòü-
áîþ ç òåðîðèçìîì.

Тàêîæ Óêðà¿íà àêòèâíî ïðàöþє íàä àäàïòàö³єþ íàö³îíàëüíèõ ïðàâîâèõ 
íîðì äî ñòàíäàðò³â Єâðîïåéñüêî¿ êîíâåíö³¿ ïðî çàïîá³ãàííÿ òåðîðèçìó. 
Кð³ì òîãî, ïðîâîäèòüñÿ ðîáîòà ç ³íòåãðàö³¿ ïîëîæåíü äèðåêòèâ ÍÀТÎ ùîäî 
çàáåçïå÷åííÿ áåçïåêè ó â³éñüêîâèõ òà öèâ³ëüíèõ ñòðóêòóðàõ, ùî äîçâîëÿє 
Óêðà¿í³ ãàðìîí³çóâàòè ñâî¿ ñòàíäàðòè ç âèìîãàìè Àëüÿíñó.

Іíøèé âàæëèâèé àñïåêò àäàïòàö³¿ – ðåôîðìà ³íñòèòóö³é òà ïîñèëåí-
íÿ êîîðäèíàö³¿ ì³æ ñèëîâèìè ñòðóêòóðàìè. Дëÿ çàáåçïå÷åííÿ åôåêòèâ-
íî¿ áîðîòüáè ç òåðîðèçìîì Óêðà¿íà âäîñêîíàëþє ìåõàí³çìè âçàєìîä³¿ ì³æ 
òàêèìè â³äîìñòâàìè, ÿê Сëóæáà áåçïåêè Óêðà¿íè, Íàö³îíàëüíà ïîë³ö³ÿ 
Óêðà¿íè, Дåðæàâíà ïðèêîðäîííà ñëóæáà Óêðà¿íè, Çáðîéí³ ñèëè Óêðà¿íè òà 



48 Наукові праці НУ ОЮА

³íø³ îðãàíè, ÿê³ áåðóòü ó÷àñòü â àíòèòåðîðèñòè÷íèõ îïåðàö³ÿõ. Цå â³äïî-
â³äàє ïðàêòèêàì ЄС ³ ÍÀТÎ, äå îñîáëèâà óâàãà ïðèä³ëÿєòüñÿ ì³æâ³äîì÷³é 
êîîðäèíàö³¿ òà îáì³íó ³íôîðìàö³єþ äëÿ øâèäêîãî ðåàãóâàííÿ íà çàãðîçè.

Óêðà¿íà òàêîæ ³íòåãðóє ñó÷àñí³ ³íôîðìàö³éíî-àíàë³òè÷í³ ñèñòåìè, ùî 
äîçâîëÿþòü îðãàí³çóâàòè åôåêòèâíèé îáì³í ðîçâ³äóâàëüíîþ ³íôîðìàö³єþ 
ÿê âñåðåäèí³ êðà¿íè, òàê ³ ç ì³æíàðîäíèìè ïàðòíåðàìè. Тàêà ñèñòåìà, ñõî-
æà äî ò³є¿, ùî âèêîðèñòîâóєòüñÿ â ÍÀТÎ òà ЄС, äîçâîëÿє îïåðàòèâíî îáðî-
áëÿòè äàí³ ïðî òåðîðèñòè÷í³ çàãðîçè, êîîðäèíóâàòè ä³¿ òà ñï³ëüíî ç ³íøèìè 
êðà¿íàìè ïðîòèä³ÿòè òåðîðèñòè÷íèì àòàêàì.

Îäíèì ³ç âàæëèâèõ åëåìåíò³â àäàïòàö³¿ є ï³äâèùåííÿ ïðîôåñ³éíî¿ ï³äãî-
òîâêè óêðà¿íñüêèõ ôàõ³âö³â ó ñôåð³ áåçïåêè. Óêðà¿íñüê³ ñèëîâ³ ñòðóêòóðè 
àêòèâíî áåðóòü ó÷àñòü ó íàâ÷àííÿõ ³ òðåí³íãàõ, ùî ïðîâîäÿòüñÿ ï³ä åã³äîþ 
ÍÀТÎ òà ЄС, çîêðåìà ó ðàìêàõ ïðîãðàìè «Пàðòíåðñòâî çàðàäè ìèðó» 
òà ³íøèõ ³í³ö³àòèâ Àëüÿíñó, òàêèõ ÿê Îáîðîíà ïðîòè òåðîðèçìó (DAT).  
Ц³ íàâ÷àííÿ çîñåðåäæóþòüñÿ íà ðåàãóâàíí³ íà òåðîðèñòè÷í³ çàãðîçè, çàõè-
ñò³ êðèòè÷íî¿ ³íôðàñòðóêòóðè, ïðîòèä³¿ ñàìîðîáíèì âèáóõîâèì ïðèñòðîÿì 
³ ê³áåðòåðîðèçìó. П³äâèùåííÿ ïðîôåñ³éíî¿ ï³äãîòîâêè òàêîæ âêëþ÷àє ðîç-
âèòîê ñïåö³àë³çîâàíèõ àíòèòåðîðèñòè÷íèõ ï³äðîçä³ë³â, ÿê³ ä³þòü â³äïîâ³äíî 
äî ñòàíäàðò³â ÍÀТÎ. Ó÷àñòü ó ñï³ëüíèõ íàâ÷àííÿõ ³ç ñèëàìè êðà¿í-÷ëåí³â 
ÍÀТÎ äîçâîëÿє óêðà¿íñüêèì ñïåöï³äðîçä³ëàì âèâ÷àòè ïåðåäîâ³ òàêòèêè òà 
òåõíîëîã³¿ áîðîòüáè ç òåðîðèñòàìè, ùî ñïðèÿє çì³öíåííþ ¿õíüî¿ îïåðàòèâ-
íî¿ ñïðîìîæíîñò³.

Îñîáëèâî àêòóàëüíèì є ðîçâèòîê ñèñòåì ê³áåðáåçïåêè, çîêðåìà ³ç Àãåíò-
ñòâîì ЄС ç ê³áåðáåçïåêè (ENISA) òà â³äïîâ³äíèìè ñòðóêòóðàìè ÍÀТÎ. 
Îñê³ëüêè ê³áåðòåðîðèçì є îäí³єþ ç îñíîâíèõ çàãðîç ó ñó÷àñíîìó ñâ³ò³, 
àäàïòàö³ÿ Óêðà¿íè äî єâðîïåéñüêèõ òà íàòîâñüêèõ ñòàíäàðò³â ó ö³é ñôåð³ 
є êðèòè÷íî âàæëèâîþ. В ðàìêàõ ñï³ëüíèõ ïðîãðàì Óêðà¿íà çàïîçè÷óє єâðî-
ïåéñüêèé äîñâ³ä ùîäî çàïîá³ãàííÿ ê³áåðòåðîðèñòè÷íèì àòàêàì, ìîí³òîðèí-
ãó ê³áåðïðîñòîðó òà çàõèñòó êðèòè÷íèõ îá’єêò³â â³ä ê³áåðàòàê.

Óêðà¿íà âæå áåðå àêòèâíó ó÷àñòü ó ñï³ëüíèõ íàâ÷àííÿõ òà àíòèòåðî-
ðèñòè÷íèõ òðåí³íãàõ, ùî îðãàí³çîâóþòüñÿ ЄС ³ ÍÀТÎ. Пîäàëüøå ðîç-
øèðåííÿ ö³є¿ ó÷àñò³ äîçâîëèòü óêðà¿íñüêèì ôàõ³âöÿì ï³äâèùóâàòè ñâ³é 
ïðîôåñ³éíèé ð³âåíü, âèâ÷àþ÷è ïåðåäîâ³ ïðàêòèêè áîðîòüáè ç òåðîðèçìîì 
òà ìåòîäè ðåàãóâàííÿ íà íàäçâè÷àéí³ ñèòóàö³¿. Тàê³ íàâ÷àííÿ òàêîæ ñïðè-
ÿòèìóòü ïîêðàùåííþ âçàєìîä³¿ ì³æ óêðà¿íñüêèìè òà ì³æíàðîäíèìè àíòè-
òåðîðèñòè÷íèìè ï³äðîçä³ëàìè, ùî є âàæëèâèì äëÿ ï³äâèùåííÿ ãîòîâíîñò³ 
äî ðåàãóâàííÿ íà òåðîðèñòè÷í³ àòàêè, âêëþ÷íî ç òèìè, ùî çàãðîæóþòü 
êðèòè÷í³é ³íôðàñòðóêòóð³.

Іíòåãðàö³ÿ äî áåçïåêîâèõ ñòðóêòóð ЄС ³ ÍÀТÎ òàêîæ ñïðèÿòèìå ï³äâè-
ùåííþ ì³æíàðîäíî¿ äîâ³ðè äî Óêðà¿íè ÿê ïàðòíåðà, ãîòîâîãî äîòðèìóâà-
òèñÿ âèñîêèõ ñòàíäàðò³â áåçïåêè òà âçàєìîä³ÿòè ó áîðîòüá³ ç òåðîðèçìîì. 
Цå ìîæå ñïðèÿòè ïîäàëüøîìó çì³öíåííþ ì³æíàðîäíî¿ ï³äòðèìêè ó çàáåç-
ïå÷åíí³ áåçïåêè, ùî íàðàç³ âêðàé âàæëèâî äëÿ Óêðà¿íè.

Îäíèì ³ç ñåðéîçíèõ âèêëèê³â äëÿ ³íòåãðàö³¿ є íåäîñòàòíÿ ³íñòèòóö³éíà 
ñïðîìîæí³ñòü Óêðà¿íè. Хî÷à çàêîíîäàâ÷à áàçà âæå ïî÷èíàє â³äïîâ³äàòè 
ì³æíàðîäíèì ñòàíäàðòàì, ³íñòèòóö³éíà ñëàáê³ñòü, â³äñóòí³ñòü íàëåæíî¿ 
êîîðäèíàö³¿ ì³æ â³äîìñòâàìè òà íåäîñòàòíÿ âçàєìîä³ÿ íà îïåðàòèâíîìó 
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ð³âí³ çàëèøàþòüñÿ ñåðéîçíèìè ïðîáëåìàìè. Дëÿ åôåêòèâíî¿ ³íòåãðàö³¿ 
íåîáõ³äíî ïîêðàùèòè êîîðäèíàö³þ ì³æ ñóá’єêòàìè áîðîòüáè ç òåðîðèçìîì.

Мîäåðí³çàö³ÿ çàãàëüíîäåðæàâíî¿ ñèñòåìè áîðîòüáè ç òåðîðèçìîì 
â Óêðà¿í³ ³ ³íòåãðàö³ÿ äî ñòðóêòóð ЄС òà ÍÀТÎ âèìàãàє çíà÷íèõ ô³íàí-
ñîâèõ ðåñóðñ³â, ÿêèõ Óêðà¿í³ ÷àñòî áðàêóє. Îíîâëåííÿ òåõí³÷íîãî îáëàä-
íàííÿ, ó÷àñòü ó íàâ÷àííÿõ, ðîçðîáêà íîâèõ òåõíîëîã³é, à òàêîæ ï³äòðèìêà 
â³äïîâ³äíèõ ñòðóêòóð ïîòðåáóþòü ñòàá³ëüíîãî ô³íàíñóâàííÿ, ùî ìîæå áóòè 
îáìåæåíèì ÷åðåç ñêëàäíó åêîíîì³÷íó ñèòóàö³þ â Óêðà¿í³.

Çàãàëîì, ³íòåãðàö³ÿ äî ñòðóêòóð ЄС ³ ÍÀТÎ ñïðèÿòèìóòü ïîñèëåí-
íþ çäàòíîñò³ Óêðà¿íè ïðîòèñòîÿòè òåðîðèçìó òà çàáåçïå÷åííþ áåçïåêè 
íà íàö³îíàëüíîìó ³ ì³æíàðîäíîìó ð³âíÿõ. Тîìó, óñï³øíà ðåàë³çàö³ÿ öèõ 
çóñèëü є êðèòè÷íî âàæëèâîþ íå ëèøå äëÿ ñòàá³ëüíîñò³ Óêðà¿íè, àëå é äëÿ 
áåçïåêè âñüîãî єâðîïåéñüêîãî êîíòèíåíòó.

Висновки. Іíòåãðàö³ÿ Óêðà¿íè äî ñòðóêòóð ЄС ³ ÍÀТÎ ó ñôåð³ áîðîòüáè 
ç òåðîðèçìîì є âàæëèâèì ñòðàòåã³÷íèì êðîêîì íà øëÿõó äî çàáåçïå÷åí-
íÿ íàö³îíàëüíî¿ áåçïåêè. Цåé ïðîöåñ ïåðåäáà÷àє àäàïòàö³þ íàö³îíàëüíî¿ 
àíòèòåðîðèñòè÷íî¿ ñèñòåìè äî єâðîïåéñüêèõ ³ єâðîàòëàíòè÷íèõ ñòàíäàðò³â, 
ùî âêëþ÷àє ìîäåðí³çàö³þ çàêîíîäàâñòâà, ðåôîðìóâàííÿ ³íñòèòóö³é, ï³ä-
âèùåííÿ ïðîôåñ³éíî¿ ï³äãîòîâêè òà âïðîâàäæåííÿ ïåðåäîâèõ òåõíîëîã³é. 
Сï³âïðàöÿ ç ì³æíàðîäíèìè îðãàí³çàö³ÿìè â³äêðèâàє äëÿ Óêðà¿íè øèðîê³ 
ìîæëèâîñò³ â îòðèìàíí³ ïåðåäîâèõ ìåòîä³â áîðîòüáè ç òåðîðèçìîì, îáì³íó 
ðîçâ³äóâàëüíîþ ³íôîðìàö³єþ òà ó÷àñò³ ó ñï³ëüíèõ îïåðàö³ÿõ.

Óêðà¿íà âæå äîñÿãëà çíà÷íèõ óñï³õ³â ó ñï³âïðàö³ ç ЄС òà ÍÀТÎ, áåðó-
÷è àêòèâíó ó÷àñòü ó ñï³ëüíèõ íàâ÷àííÿõ, ïðîãðàìàõ ç ê³áåðáåçïåêè òà 
àíòèòåðîðèñòè÷íèõ îïåðàö³ÿõ. Сï³ëüí³ çóñèëëÿ ó áîðîòüá³ ç òåðîðèçìîì 
äîçâîëÿþòü Óêðà¿í³ áóòè ÷àñòèíîþ ì³æíàðîäíèõ ³í³ö³àòèâ, ñïðÿìîâàíèõ íà 
çì³öíåííÿ ãëîáàëüíî¿ áåçïåêè. Îäíàê íà øëÿõó äî ïîâíî¿ ³íòåãðàö³¿ ³ñíóє 
íèçêà âèêëèê³â, çîêðåìà ãåîïîë³òè÷íèõ, åêîíîì³÷íèõ òà ³íñòèòóö³éíèõ, ÿê³ 
ïîòðåáóþòü ïîäàëüøèõ ðåôîðì òà ñòàá³ëüíî¿ ï³äòðèìêè.

Çà îñòàíí³ ðîêè òåðîðèçì âèéøîâ íà çîâñ³ì ³íøèé, ãëîáàëüíèé ð³âåíü, 
òîìó îêðåì³ äåðæàâè âæå íå â çìîç³ ëèøå ñâî¿ìè ñèëàìè ïðîòèñòîÿòè 
òåðîðèñòè÷íèì îðãàí³çàö³ÿì, àëå öå ìîæíà âèð³øèòè çóñèëëÿìè óñ³є¿ ì³æ-
íàðîäíî¿ ñï³ëüíîòè [14]. 

Кð³ì òîãî, ì³æíàðîäíà ñï³âïðàöÿ ó öüîìó íàïðÿì³ äîïîìàãàòèìå Óêðà-
¿í³ åôåêòèâí³øå ðåàãóâàòè íà ñó÷àñí³ âèêëèêè, âêëþ÷àþ÷è òåðîðèñòè÷í³ 
çàãðîçè, îðãàí³çîâàíó çëî÷èíí³ñòü ³ ê³áåðòåðîðèçì.
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Анотація
Козенко О. О. Інтеграція загальнодержавної системи боротьби з тероризмом 

в Україні до структур ЄС та НАТО. – Сòàòòÿ.
Сòàòòÿ ïðèñâÿ÷åíà ³íòåãðàö³éíèì ïèòàííÿì ñï³âïðàö³ Óêðà¿íè ç ЄС ³ ÍÀТÎ, àäæå ñàìå 

âîíè íàäàþòü íàø³é äåðæàâ³ äîñòóï äî ïåðåäîâèõ òåõíîëîã³é ³ ìåòîäîëîã³é áîðîòüáè ç òå-
ðîðèçìîì, äîïîìàãàþòü çì³öíþâàòè ïîçèö³¿ íà ì³æíàðîäí³é àðåí³. Ó íàóêîâ³é ðîáîò³ íàâå-
äåíî ïðèêëàäè åôåêòèâíèõ ìåõàí³çì³â ðåàãóâàííÿ íà òåðîðèñòè÷í³ çàãðîçè, ä³єâ³ ìåõàí³çìè 
ï³äâèùåííÿ ð³âíÿ áåçïåêè ÿê íà íàö³îíàëüíîìó, òàê ³ íà ðåã³îíàëüíîìó ð³âíÿõ, à òàêîæ 
ôóíêö³îíóâàííÿ çàãàëüíîäåðæàâíî¿ ñèñòåìè áîðîòüáè ç òåðîðèçìîì â Óêðà¿í³.

Îñîáëèâà óâàãà ïðèñâÿ÷åíà âèâ÷åííþ ïîòî÷íîãî ñòàíó íàö³îíàëüíî¿ àíòèòåðîðèñòè÷íî¿ 
áåçïåêè, à òàêîæ âèêëèêàì ³ ïåðñïåêòèâàì àäàïòàö³¿ äî єâðîïåéñüêèõ òà íàòîâñüêèõ ñòàí-
äàðò³â ó ö³é ñôåð³. Тîìó îá’єêòîì äîñë³äæåííÿ íàóêîâî¿ ñòàòò³ є àíòèòåðîðèñòè÷íà ñèñòåìà 
Óêðà¿íè, à ïðåäìåòîì – ¿¿ ³íòåãðàö³ÿ äî ì³æíàðîäíèõ áåçïåêîâèõ ñòðóêòóð.

Àäæå, îäíèì ³ç âàæëèâèõ âèêëèê³â ì³æíàðîäíî-ïðàâîâîãî ñï³âðîá³òíèöòâà äëÿ Óêðà¿íè 
íà äàíèé ÷àñ, â óìîâàõ ä³¿ ïðàâîâîãî ðåæèìó «âîєííîãî ñòàíó” є ñï³âïðàöÿ ó ñôåð³ àíòèòå-
ðîðèñòè÷íî¿ áåçïåêè. Цå çóìîâëåíî òèì, ùî çà ñó÷àñíèõ óìîâ ãåîïîë³òè÷íî¿ íåñòàá³ëüíîñò³ 
åôåêòèâíå ì³æíàðîäíå ñï³âðîá³òíèöòâî ðàçîì ç ³íøèìè âèäàìè îñòàííüîãî çäàòíå ñïðèÿòè 
óñï³øíîìó âèð³øåííþ íèçêè ïðîáëåì ÿê ãëîáàëüíîãî õàðàêòåðó – ï³äòðèìàííÿ ìèðó òà 
áåçïåêè, òàê ³ ðåã³îíàëüíîãî – çàáåçïå÷åííÿ ãàðìîí³éíîãî ñï³â³ñíóâàííÿ äåðæàâ â îêðåìèõ 
÷àñòèíàõ ñâ³òó. Вîäíî÷àñ ì³æíàðîäíå ñï³âðîá³òíèöòâî Óêðà¿íè ó çàáåçïå÷åíí³ íàö³îíàëüíî¿ 
áåçïåêè â ö³ëîìó ñïðèÿє ï³äâèùåííþ ì³æíàðîäíîãî àâòîðèòåòó íàøî¿ äåðæàâè, ï³äñèëåííþ 
ì³æíàðîäíî¿ äîâ³ðè äî íå¿ ç áîêó ³íøèõ äåðæàâ, ïîêðàùåííþ ¿¿ ³ì³äæó ó ñïðàâ³ ôîðìóâàííÿ 
àðõ³òåêòîí³êè єâðîïåéñüêî¿ ³ ñâ³òîâî¿ ñèñòåì áåçïåêè.

Ключові слова: òåðîðèçì, áîðîòüáà ç òåðîðèçìîì, òåðîðèñòè÷íèé àêò, çàãàëüíîäåðæàâ-
íà ñèñòåìà áîðîòüáè ç òåðîðèçìîì â Óêðà¿í³, ñï³âïðàöÿ ç ì³æíàðîäíèìè îðãàí³çàö³ÿìè, 
Єâðîïåéñüêèé Сîþç, Îðãàí³çàö³ÿ П³âí³÷íîàòëàíòè÷íîãî äîãîâîðó.

Summary
Kozenko O. O. Integration of the national system of combating terrorism in Ukraine 

into the EU and NATO structures. – Article.
The article is devoted to the integration issues of Ukraine’s cooperation with the EU and 

NATO, as they provide our country with access to advanced technologies and methodologies 
for combating terrorism and help strengthen its position in the international arena. The research 
paper provides examples of effective mechanisms for responding to terrorist threats, efficient 
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mechanisms for improving security at both the national and regional levels, and the functioning 
of the national system of counter-terrorism in Ukraine.

Particular attention is paid to the current state of national anti-terrorism security, as well 
as the challenges and prospects for adaptation to European and NATO standards in this area. 
Therefore, the object of the study is the anti-terrorist system of Ukraine, and the subject is its 
integration into international security structures.

Indeed, one of the most important challenges of international legal cooperation for Ukraine 
at present, under the legal regime of martial law, is cooperation in the field of anti-terrorist 
security. This is due to the fact that in the current conditions of geopolitical instability, 
effective international cooperation, along with other types of cooperation, can contribute to 
the successful resolution of a number of problems of both a global nature – maintaining peace 
and security – and a regional nature – ensuring harmonious coexistence of states in certain 
parts of the world. At the same time, Ukraine’s international cooperation in ensuring national 
security in general contributes to the enhancement of the international authority of our state, 
strengthening of international trust in it on the part of other states, and improvement of its 
image in shaping the architecture of the European and global security systems.

Key words: terrorism, counter-terrorism, terrorist act, national system of counter-terrorism 
in Ukraine, cooperation with international organisations, European Union, North Atlantic 
Treaty Organisation.
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TRENDS IN THE DEVELOPMENT OF PLATFORM EMPLOyMENT

Formulation of the problem. One of the new and fast-growing forms of 
employment is platform employment. According to the Organization for Eco-
nomic Cooperation and Development, online platforms are the result of innov-
ation in technology and one of the new manifestations of globalization [1].

The International Labour Organization divides digital labour platforms into 
two categories: 1) web-based online platforms that bring together a customer 
and a contractor, i.e. an individual or business and a contractor who will per-
form paid work remotely (freelance and competition platforms (e.g. Upwork, 
Freelancer), microtask platforms (Appen, Microworkers), competitive pro-
gramming platforms (Topcoder, Codeforces), medical consultation platforms 
(DocOnline); 2) location-based platforms that bring together a client and a 
business, while services are provided in person, in a certain location, and the 
contractor is often a third party; this type includes, in particular, repair servi-
ces, taxi and delivery, household services, homework, care services [2, p. 40].

There are no international legal instruments that comprehensively regulate 
the operation of digital labour platforms. However, across the United Nations 
(UN) system, the platform economy has been addressed in various reports, 
including those on digital inclusion [3] and emerging challenges related to the 
use of personal data [4].

The purpose of this article is to study the quality of employment on digital 
labour platforms, paying special attention on directions of employment trans-
formation in the context of digitalization of the global economy.

Analysis of recent research and publications. The existing literature 
on platform employment mainly addresses the following aspects: formulating 
a definition of platform employment and platform employee; assessing risks 
and opportunities for employees and enterprises; developing mechanisms for 
social protection of platform employees. It has already been subjected to 
scientific analysis by such domestic and foreign scientists as D. Acemoglu, 
M. Aleksynska, P. Bai, K. Barefoot, X. Cai, L. Charles, Y.P. Chen, Z. Chen, 
P. Choudary, D. Curtis, W. Craig, S. Daniel, M. Graham, D. Green, D. Guel-
lec, R. Heeks, X. Huang, C. Freudenberg, Y. Jiang, W. Jolliff, K. Lenaerts, 
C. Liu, Q. Kong, J. Nicholson, P. Restrepo, L. Schulz, S. Shuting, V. De 
Stefano, A. Stewart, Y. Zhang, Q. Zhang, X. Zhu and others.
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Presentation of the main material of the study. There are typically at 
least three parties involved in digital platform work: a digital labour platform, 
a client and a digital platform worker. A digital labour platform is “an online 
facility or marketplace operating on digital technologies (including the use of 
mobile apps) that are owned and/or operated by an undertaking, facilitating 
the matching between the demand for and supply of labour provided by a 
platform worker”. A digital platform employee is an individual who provides 
labour, intermediated with a greater or lesser extent of control via a digital 
labour platform, irrespective of their legal employment status. Both the care 
receiver (the client) and the care provider (the digital platform worker) using 
digital labour platforms for health and social care purposes may find them-
selves in a vulnerable situation that presents severe risks to their safety and 
health. Depending on the specific case, the balance of power may tip in favour 
of the care receiver or provider, making both vulnerable to abuse, harassment 
and discrimination. This is especially the case when the care provision takes 
place inside the client’s home, and the workers become invisible (e.g. in 
domestic care work, which tends to attract migrant women workers, who are 
particularly vulnerable to exploitation and have a high risk of being wrongly 
classified as self-employed)[5].

The following digital platforms [6] should be singled out: transactional – a 
product, technology or service that acts as a channel (or mediator) between 
users of a platform to facilitate exchange and transactions (for example, Ali-
baba, Amazon, Uber, Airbnb, Baidu); innovative – a product, technology or 
service that serves as a certain basis of the innovation ecosystem for the own 
development of additional products, technologies or services by other compan-
ies with a less organized innovation system (for example, Windows, Android, 
Salesforce); integrated – a product, technology or service that is both trans-
actional and innovative platforms (for example, Apple); investment – plat-
forms consisting of companies that implement the platform’s investment port-
folio strategy as a holding and/or active investor of the company.

In the European Union, it is estimated that around 28 million people (in 
2022) are involved in such work arrangments, with the number expected to 
rise to 43 million by 2025 [7].

Unionen in Sweden and IG Metall in Germany have agreed to work together  
to find ways organise the growing number of people working in isolation 
through online platforms. It is estimated that some 700,000 people in Sweden 
are earning their living through ‘crowd-working’: selling their labour to 
employers via platform-based companies, a phenomenon also known as the 
sharing or ‘gig’ economy. Many of these online jobs are precarious and badly 
paid. ILO research indicates that workers suffer from lack of autonomy, con-
stant pressure and no way of claiming their rights.

Many platform workers are self-employed rather than employees: mini- 
mum wage rules and health and safety standards do not apply to them. 
The problem to be addressed goes far beyond litigation like the one Uber was 
involved in: there is a growing understanding that the traditional distinction 
between employment and self-employment does not fit the realities of digital 
labour. The following areas of legislative reform can be identified: 1) rethin- 
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king the concept of “employee”, expanding the scope of protective labour 
laws; 2) introducing an intermediate category between employment and 
self-employment (already happening in a number of countries); 3) a more rad-
ical measure – extending labour laws to the self-employed, provided that they 
earn up to a certain amount; 4) developing special legal regulation of labour 
on online platforms. For example, a revision of the approach to protecting 
the life and health of employee, since the traditional emphasis on protecting 
from hazardous physical factors of production in the context of digitalization 
of labour should shift towards psychosocial problems [8]. 

To avoid a downward spiral in working conditions and pay, trade unions are 
stepping up to the challenge of organising and defending such employees [9].

By its essence, platform work, in the case of its implementation within the 
framework of labour relations, is a continuation of the construction of bor-
rowed labour in the form of outsourcing, which is characterized by the entry 
into labour relations of a subject of a third party of an employment agency 
[10, p. 194].

Employment on platforms is often associated with the problem of hidden 
employment or dependent self-employment, i.e. concealment by the parties of 
the real essence of the legal relationship in order to avoid obligations under 
the employment contract regarding the payment of taxes, payment of social 
contributions, registration of employment relationships with employees.

There is no consensus on how to classify such workers, whether as employees  
or self-employed [11]. The lack of unanimity is a consequence of the divers-
ity of factual circumstances and regulatory frameworks. Court decisions on 
classification issues have widely applied the principle of factual priority rather 
than strict interpretation of contractual terms. Courts within a single juris-
diction have sometimes made conflicting decisions [12] regarding workers in 
the same or substantially similar situations, which may be due to the courts’ 
reliance on multi-factor criteria that are subject to interpretation.

The use of digital technologies to coordinate work processes in an organi-
sation is also known as the “platformisation of work”. It should be distin-
guished between: 1) activity monitoring (the monitoring of activities carried 
out with digital tools, such as monitoring of computer use, emails, etc.); 
2) physical monitoring (the monitoring of physical presence in the workplace, 
such as tracking of entry and exit or monitoring working times); 3) automated 
direction systems (e.g. automatic allocation of time/shifts); 4) automated 
evaluation systems (e.g. use of ratings to allocate work) [13].

In the Concept of Development of the Digital Economy and Society of 
Ukraine for 2018-2020, approved by the Decree of the Cabinet of Ministers 
of Ukraine dated January 17, 2018 No. 67-ð38, among the technological con-
cepts that should be taken into account when implementing initiatives for the 
digitization of state institutions, digital state platforms are noted.

According to the aforementioned Concept, «digital state platforms are a 
concept for the formation of state bodies aimed at simultaneously improving 
the quality of services, optimizing the number of civil servants and reducing 
costs. «Digital» platforms allow you to solve tasks, increase efficiency, reducing 
the cost of operations and the time of execution. State bodies use «digital» 



55

platforms to simplify and optimize internal processes, improve interaction 
with citizens and reduce costs. Despite the announced development of state 
digital platforms, no full-fledged state platforms have been created in Ukraine 
today. It can be noted about the Unified state web portal of electronic services 
«Portal Diya», the online digital literacy platform «Diya. Digital education», 
online platform «Action. Business» as prototypes of state digital platforms.

Several job platforms, whether focusing exclusively on telework or publish-
ing remote positions alongside in-person roles, have been created over the past 
year with the aim of supporting Ukrainians. These include EmployUkraine, 
UA Talents, and JobAidUkraine [14].

The nature of work on platforms may expose employees to more serious 
occupational risks, in particular psychosocial risks such as stress, anxiety, 
burnout and depression [15].

Platform employment is heterogeneous. The platform architecture has an 
important impact on employees’ autonomy, as well as their working condi-
tions and wages [16]. 

Fairwork’s research, conducted across 38 countries and 190 platforms 
(most of which operate in multiple countries), shows that platforms can wid-
en the gender pay gap, reduce women’s labour force participation, and create 
gender-segregated labour markets [17].

Besides, factors aggravating occupational and health risks and challenges 
are: 1) unclear employment status and contract (employees become responsible 
for their own safety and health); 2) algorithmic management (concentrated 
power in the platform; rewards or penalties based on employees’ performance; 
lack of transparency of the algorithm; reduced employees’ autonomy, job 
control and flexibility; exhaustion, anxiety, stress; isolation and lack of social 
support; cause sleeping problems, exhaustion, stress, depression, etc.; limit 
employee organisation and collective bargaining; complicate implementation 
of preventive measures and access to OSH services); 3) work transience and 
boundaryless careers (job and income insecurity; lead to mental and physical 
health issues) [18].

Owing to standard patterns in the service delivery process, platforms exer-
cise considerable control over the terms of exchange using various techno-
logical surveillance mechanisms to track service delivery. Freelancing plat-
forms like UpWork exercise surveillance by taking regular screenshots of the 
freelancer’s screen, recording keystrokes and mouse clicks, and by using the 
worker’s webcam to determine when the freelancer is actually working [19]. 
Home-care platform Honor connects caregivers with customers and monitors 
the exchange by determining whether caregivers arrive on time, whether 
they check social media or take calls while on the job, and whether they are 
walking around, rather than sitting down, while logging in specific tasks [20]. 

It remains an open question whether fair representation of workers in the 
digital economy is achievable, especially when it comes to platform employ-
ment. The first step is to overcome the fragmentation of workers. For example, 
one way to achieve this goal was the establishment of an ombudsman’s office 
in 2017 by the German metalworkers’ union IG Metall, together with the Ger-
man Crowdsourcing Association and eight influential job platforms. The body, 
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chaired by a judge at the Frankfurt Labour Court, consists of an equal number 
of platform representatives on the one hand and representatives of IG Metall 
and platform workers on the other. It is intended to mediate conflicts between 
workers, platforms and customers and to monitor compliance with the code of 
conduct that the participating platforms agreed on back in 2015 as a form of 
voluntary self-regulation. At the same time, IG Metall has created a resource 
for platform workers to communicate with each other and with the union. All 
these efforts cannot be limited to the national level, and transnational cooper-
ation between trade unions is a good sign [21]. 

Strengthening information security is necessary, as the possibilities for 
collecting and processing data using digital tools are increasing dramatically, 
which puts the protection of employees’ privacy at risk. The employer should 
not act at his own discretion when it comes to what data about employees is 
collected, stored and used. Commercial secrets and any official information in 
general are equally at risk of illegal circulation.

An interesting trend in the development of platform employment, reducing 
the risks of social security of platform employees, is associated with the idea 
of   »platform cooperativeism», the purpose of which is to find alternative ways 
to manage the CPT and guarantee the protection of employees and consumers 
[22]. Our analysis showed that a characteristic feature of the development of 
platform employment in Brazil is precisely platform cooperatives, that is, the 
creation of self-governing cooperatives that unite employees.

The impact of digitalisation on society and the world of work is growing 
and will only become more pervasive. But the transformation is a multifaceted 
one. All this indicates the need to fill the gap regarding necessity strength-
ening the regulation of working time issues, by providing employees with a 
specific right to disconnect from a digital labour platform in certain cases and 
addressing the issue of payment for waiting time; monitoring and enforcement 
of occupational and health regulations; expanding the coverage of social sec-
urity systems; clarifying the rights related to the protection of employee’s per-
sonal; ensuring the protection of employees and defining the responsibilities 
of platforms in this regard; establishing accessible and appropriate dispute 
resolution mechanisms, particularly taking into account the specific nature of 
work on platforms and its nature.
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Summary
Lagutina I. V. Trends in the development of platform employment. – Article.
The development of the digital economy is leading to significant changes in the sphere 

of labour and employment around the world, manifested in the transformation of the traditional 
employment structure, increased labour mobility, and the expansion of the use of non-standard 
forms of employment. One of the new and rapidly developing forms of employment is platform 
employment. And despite the fact that it still occupies a small share of the overall labour market, 
employment through online platforms is a clear proof of technological shifts and globalization.

Today’s platforms limit employee mobility and choice by preventing workers from moving 
their reputation data to other platforms. Enabling workers’ access to data, particularly 
reputation data, would increase their bargaining power by reducing their dependence on a 
particular platform.

Regulation of platforms must embrace twenty-first century complexity. Platforms are 
complex, emergent systems and cannot be effectively regulated using industrial-era regulation. 
They scale to millions of users, sometimes billions, which evolve through the use of vast 
amounts of data and employ learning algorithms that evolve their operations over time. The 
data-ingesting processes underlying optimization of the platform business model can also be 
harnessed in the service of optimal regulation.
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Conclusions are made about the high degree of differentiation of the quality of employment 
on digital labour platforms depending on the method of performing work (online or offline), the 
presence of platform work as the only employment of the employee, the degree of control of the 
platform over the employee and the type of work performed. Additional characteristics of work 
are identified, in addition to the lack of social protection, which worsen the quality of platform 
employment compared to traditional.

Key words: platform employment, platform economy, non-standard forms of employment, 
labour rights.

Анотація
Лагутіна І. В. Тенденції розвитку платформної зайнятості. – Сòàòòÿ.
Рîçâèòîê öèôðîâî¿ åêîíîì³êè ïðèçâîäèòü äî çíà÷íèõ çì³í ó ñôåð³ ïðàö³ òà çàéíÿòî-

ñò³ â óñüîìó ñâ³ò³, ùî ïðîÿâëÿєòüñÿ ó òðàíñôîðìàö³¿ òðàäèö³éíî¿ ñòðóêòóðè çàéíÿòîñò³, 
çá³ëüøåíí³ ìîá³ëüíîñò³ ðîáî÷î¿ ñèëè òà ðîçøèðåíí³ âèêîðèñòàííÿ íåñòàíäàðòíèõ ôîðì 
çàéíÿòîñò³. Îäí³єþ ç íîâèõ ôîðì ïðàöåâëàøòóâàííÿ, ÿêà øâèäêî ðîçâèâàєòüñÿ, є ïðàöåâ-
ëàøòóâàííÿ íà ïëàòôîðì³. І íåçâàæàþ÷è íà òå, ùî â³í âñå ùå çàéìàє íåâåëèêó ÷àñòêó 
çàãàëüíîãî ðèíêó ïðàö³, ïðàöåâëàøòóâàííÿ ÷åðåç îíëàéí-ïëàòôîðìè є ÿñêðàâèì äîêàçîì 
òåõíîëîã³÷íèõ çðóøåíü ³ ãëîáàë³çàö³¿.

Сó÷àñí³ ïëàòôîðìè îáìåæóþòü ìîá³ëüí³ñòü ³ âèá³ð ñï³âðîá³òíèê³â, íå äîçâîëÿþ÷è ïðà-
ö³âíèêàì ïåðåíîñèòè äàí³ ïðî ñâîþ ðåïóòàö³þ íà ³íø³ ïëàòôîðìè. Íàäàííÿ ïðàö³âíèêàì 
äîñòóïó äî äàíèõ, çîêðåìà äàíèõ ïðî ðåïóòàö³þ, çá³ëüøèòü ¿õíþ ïåðåãîâîðíó ñèëó, çìåí-
øèâøè ¿õ çàëåæí³ñòü â³ä ïåâíî¿ ïëàòôîðìè.

Рåãóëþâàííÿ öèôðîâèõ ïëàòôîðì ìàє îõîïëþâàòè ñêëàäí³ñòü äâàäöÿòü ïåðøîãî ñòîë³ò-
òÿ. Пëàòôîðìè є ñêëàäíèìè ñèñòåìàìè, ùî âèíèêàþòü, ³ ¿õ íåìîæëèâî åôåêòèâíî ðåãóëþ-
âàòè çà äîïîìîãîþ ðåãóëþâàííÿ ³íäóñòð³àëüíî¿ åïîõè. Вîíè ìàñøòàáóþòüñÿ äî ì³ëüéîí³â 
êîðèñòóâà÷³â, ³íîä³ ì³ëüÿðä³â, ÿê³ ðîçâèâàþòüñÿ çàâäÿêè âèêîðèñòàííþ âåëè÷åçíèõ îáñÿã³â 
äàíèõ ³ âèêîðèñòîâóþòü àëãîðèòìè íàâ÷àííÿ, ÿê³ ç ÷àñîì ðîçâèâàþòü ¿õí³ îïåðàö³¿. Пðîöåñè 
íàäõîäæåííÿ äàíèõ, ùî ëåæàòü â îñíîâ³ îïòèì³çàö³¿ á³çíåñ-ìîäåë³ ïëàòôîðìè, òàêîæ ìîæíà 
âèêîðèñòîâóâàòè äëÿ îïòèìàëüíîãî ðåãóëþâàííÿ.

Çðîáëåíî âèñíîâêè ïðî âèñîêèé ñòóï³íü äèôåðåíö³àö³¿ ÿêîñò³ çàéíÿòîñò³ íà öèôðîâèõ 
òðóäîâèõ ïëàòôîðìàõ çàëåæíî â³ä ñïîñîáó âèêîíàííÿ ðîáîòè (îíëàéí ÷è îôëàéí), íàÿâíî-
ñò³ ðîáîòè íà ïëàòôîðì³ ÿê єäèíîãî çàíÿòòÿ ïðàö³âíèêà, ñòóïåíÿ êîíòðîëþ çà ïëàòôîðìó 
íàä ïðàö³âíèêîì ³ âèä âèêîíóâàíî¿ ðîáîòè. Вèÿâëåíî äîäàòêîâ³ õàðàêòåðèñòèêè ïðàö³, îêð³ì 
â³äñóòíîñò³ ñîö³àëüíîãî çàõèñòó, ÿê³ ïîã³ðøóþòü ÿê³ñòü ïëàòôîðìíî¿ çàéíÿòîñò³ ïîð³âíÿíî 
ç òðàäèö³éíîþ. 

Ключові слова: ïëàòôîðìíà çàéíÿò³ñòü, ïëàòôîðìíà åêîíîì³êà, íåñòàíäàðòí³ ôîðìè 
çàéíÿòîñò³, òðóäîâ³ ïðàâà.
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ЕФЕКТИВНІСТЬ ДОКТРИНИ ТРУДОВОГО ПРАВА В КОНТЕКСТІ 
ПРИЙНЯТТЯ (ВИДАННЯ) НОРМАТИВНО-ПРАВОВИХ АКТІВ

Постановка проблеми. Пðèéíÿòòÿ (âèäàííÿ) íîðìàòèâíî-ïðàâîâèõ 
àêò³â ó ñôåð³ òðóäîâîãî çàêîíîäàâñòâà îïîñåðåäêîâóєòüñÿ íå ò³ëüêè ïðà-
âîòâîð÷èì òà ïðàâî ìîí³òîðèíãîâèì ïðîöåñîì, àëå é áåçïîñåðåäíüî çàëó-
÷åííÿì äîêòðèíàëüíèõ ³íñòðóìåíò³â òðóäîâîãî ïðàâà Óêðà¿íè. Çà òàêèõ 
óìîâ, î÷åâèäíî íå éäåòüñÿ ïðî «âòðó÷àííÿ» äîêòðèíàëüíîãî ïðîöåñó ó ïðî-
öåñ ïðèéíÿòòÿ (âèäàííÿ) íïà, ñê³ëüêè ïðî ïîòðåáó àíàë³çó íà ïðåäìåò 
ñïðîìîæíîñò³ ³íñòðóìåíòàð³єì äîêòðèíè òðóäîâîãî ïðàâà áóòè äîòè÷íèì 
äî çàáåçïå÷åííÿ åôåêòèâíî¿ ïðîöåäóðè ïðèéíÿòòÿ (âèäàííÿ) íîðìàòèâ-
íî-ïðàâîâèõ àêò³â ó ñôåð³ òðóäîâîãî çàêîíîäàâñòâà Óêðà¿íè. 

Àäæå, îäíà ñïðàâà, êîëè ïîñòàє ïèòàííÿ ïðî çä³éñíåííÿ «ïðèéíÿòòÿ» 
êîìïåòåíòíèì îðãàíîì òîãî ÷è ³íøîãî íîðìàòèâíî-ïðàâîâîãî àêòó, àáî 
æ – éîãî «âèäàííÿ, íàòîì³ñòü çîâñ³ì ³íøà ñïðàâà – ïðîâåäåííÿ òà çàáåç-
ïå÷åííÿ ñàìå åôåêòèâíîãî ïðàâîâîãî ìîí³òîðèíãó äîêòðèíîþ òðóäîâîãî 
ïðàâà öèõ ïðîöåñ³â («ïðèéíÿòòÿ», «âèäàííÿ»). 

Аналіз останніх досліджень і публікацій. Ó þðèäè÷í³é íàóö³, åôåê-
òèâí³ñòü äîêòðèíè òðóäîâîãî ïðàâà â êîíòåêñò³ ïðèéíÿòòÿ (âèäàííÿ) íîð-
ìàòèâíî-ïðàâîâèõ àêò³â, êîìïëåêñíî íå ïåðåéìàëèñü â÷åí³. Чàñòêî, óâàãà 
â÷åíèõ áóëà çîñåðåäæåíà íà ò³é ÷è ³íø³é ïðîáëåì³, ÿê³ âèñâ³òëþþòü ëèøå 
äåÿê³ åëåìåíòè ïðîáëåìè, àëå íå êîìïëåêñíî, íå ïðåäìåòíî äî ïèòàííÿ 
«ïðèéíÿòòÿ» («âèäàííÿ»).

Тàê, до прикладу, ïðîáëåìàìè åôåêòèâíîñò³ ïåðåéìàëèñü òàê³ äîñë³äíè-
êè ÿê Î.В. Б³ëîóñ [1, ñ. 12–14], Þ.Б. Б³ð÷åíêî [2, ñ. 200–203], Л.Ф. Кóï³-
íà [8, ñ. 180–188], Þ. Пî÷åíöîâ [10, ñ. 33–36], Î. Вîëêîâ [6, ñ. 109–116], 
òà ³íø³. 

Пèòàííÿìè ïðàâîâî¿ äîêòðèíè ïåðåéìàëèñü òàê³ äîñë³äíèêè ÿê В.І. Сåì³-
í³õ³í [18], Є.К. Пîëÿíñüêèé [11, ñ. 27–30; 12, ñ. 297–313], Кëåùåíêî 
[7, ñ. 31–33] òà ³íø³.

Пèòàííÿìè ïðàâîâîãî ìîí³òîðèíãó òà ïðàâîòâîð÷îñò³ çàéìàëèñü òàê³ 
â÷åí³ ÿê Î.Î. Кîò, Í.С. Кóçíєöîâà, Гðèíÿê À.Б., М.М. Вåë³êàíîâà [13], 
В.І. Рèíäþê [17, ñ. 137–142], òà ³íø³.

Пîïðè ïðîâåäåí³ äîñë³äæåííÿ çàçíà÷åíèõ â÷åíèõ, ïðîáëåìí³ ïèòàííÿ 
åôåêòèâíîñò³ äîêòðèíè òðóäîâîãî ïðàâà â êîíòåêñò³ ïðèéíÿòòÿ (âèäàííÿ) 
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íîðìàòèâíî-ïðàâîâèõ àêò³â î÷åâèäíî íå áóëè âèð³øåí³, çîêðåìà, ÿê âèÿâ-
ëÿєòüñÿ ³ â ïèòàííÿõ «ïðèéíÿòòÿ» («âèäàííÿ») íïà â öàðèí³ òðóäîâîãî 
çàêîíîäàâñòâà; ÿê ³ ñòîñîâíî åôåêòèâíîãî çàä³ÿííÿ äîêòðèíè òðóäîâîãî 
ïðàâà äî ïðàâîòâîð÷îãî ïðîöåñó. Цå ³ ñïîíóêàє íàñ äî ïîñòàíîâëåííÿ â³ä-
ïîâ³äíî¿ ìåòè çàäëÿ ïîäàëüøîãî ïðîâåäåííÿ äîñë³äæåííÿ ó çàòðåáóâàíîìó 
êîíòåêñò³.

Îòîæ, метою даної статті є ç’ÿñóâàííÿ ïðîáëåì åôåêòèâíîñò³ äîêòðè-
íè òðóäîâîãî ïðàâà â êîíòåêñò³ ïðèéíÿòòÿ (âèäàííÿ) íîðìàòèâíî-ïðàâîâèõ 
àêò³â. Вèð³øåííÿ öüîãî ïèòàííÿ, íàäàñòü ìîæëèâ³ñòü ç’ÿñóâàòè ìîæëè-
â³ñòü çàáåçïå÷åííÿ åôåêòèâíîãî ïðàâîâîãî ìîí³òîðèíãó äîêòðèíîþ òðóäî-
âîãî ïðàâà ïðîöåñ³â «ïðèéíÿòòÿ» («âèäàííÿ») íîðìàòèâíî-ïðàâîâèõ àêò³â 
ó ñôåð³ òðóäîâîãî ïðàâà (âëàñíå – ñòîñîâíî òðóäîâîãî çàêîíîäàâñòâà ÿêå 
áóëî îíîâëåíå øëÿõîì ïðèéíÿòòÿ â³äïîâ³äíèõ çì³í). 

Виклад основного матеріалу. Рîçêðèâàþ÷è ïðîáëåìè åôåêòèâíîñ-
ò³ äîêòðèíè òðóäîâîãî ïðàâà â êîíòåêñò³ ïðèéíÿòòÿ (âèäàííÿ) íîðìàòèâ-
íî-ïðàâîâèõ àêò³â, íà íàøó äóìêó, äîö³ëüíî ç’ÿñóâàòè òåíäåíö³¿ òà âëàñòè-
âîñò³ ïðàâîâî¿ äîêòðèíè.

Ç òåîðåòèêî-ïðàâîâî¿ òî÷êè çîðó, Є.К.Пîëÿíñüêèé çàçíà÷àє, ùî ãàëóçåâ³ 
äîêòðèíè ìîæóòü âñòóïàòè â êîë³ç³¿ ç ïðèâîäó ðåãëàìåíòàö³¿ àíàëîã³÷íèõ 
³íñòèòóò³â [12, ñ. 311]. Тàêèé ï³äõ³ä íàäàє ìîæëèâ³ñòü çâåðíóòè óâàãó íà òå, 
ùî ãàëóçåâ³ äîêòðèíè ì³ñòÿòü ïåâíó äèôåðåíö³àö³þ, ùî ìîæå âïëèâàòè íà 
çàáåçïå÷åííÿ ïðàâîòâîð÷îãî ïðîöåñó ç âèêîðèñòàííÿì ò³є¿ ÷è ³íøî¿ ãàëó-
çåâî¿ äîêòðèíè. À â³äòàê, öå îçíà÷àє, ùî ç’ÿñóâàííÿ ñïðîìîæíîñò³ äîêòðè-
íè òðóäîâîãî ïðàâà â³äïîâ³äíî ìîæå ìàòè â³äïîâ³äíå ïðàêòè÷íå çíà÷åííÿ.

 В ï³äòâåðäæåííÿ òàêèõ òåíäåíö³¿, â ³íøîìó äîñë³äæåíí³, Є.К. Пîëÿí-
ñüêèé äîñë³äæóþ÷è ïðîáëåìè âèçíà÷åííÿ ïîíÿòòÿ ïðàâîâî¿ äîêòðèíè ïðè-
õîäèòü äî âèñíîâê³â ó òîìó, ùî «… ïðèíöèïîâ³ çì³íè, ÿê³ ìàþòü ì³ñöå 
â íàóö³ ÷è çàêîíîäàâñòâ³ àáî â ïðàêòèö³, ìàþòü ïðÿìèé ÷è íåïðÿìèé âçàєì-
íèé âïëèâ: âîíè çóìîâëþþòü â³äïîâ³äí³ çì³íè. Тàê íîâåëè â íàóö³ ìîæóòü 
çóìîâèòè òåêòîí³÷í³ çñóâè â çàêîíîäàâñòâ³, ïðèçâåñòè äî çì³í â çàêîíîäàâ-
ñòâ³ – ÿêùî íà öå áóäå ïîë³òè÷íà âîëÿ çàêîíîäàâöÿ. В ñâîþ ÷åðãó çì³íè 
â çàêîíîäàâñòâ³ çóìîâëþþòü çì³íè â ïðàâîçàñòîñîâí³é ïðàêòèö³, à íîâ³ 
ï³äõîäè â ïðàêòèö³ ï³ä³éìàþòü ïðîáëåìè, ÿê³ ñòàþòü ïðåäìåòîì äîñë³äæåí-
íÿ íàóêè, ³ â ï³äñóìêó öå çàêðèòå êîëî ñòàє íåðîçðèâíèì. Дàí³ êàòåãîð³¿, 
à ñàìå íàóêà, çàêîíîäàâñòâî òà ïðàêòèêà, ÿê³ ³ óòâîðþþòü ïðàâîâó äîê-
òðèíó, çâ³ñíî ìàþòü ð³çíèé ñòóï³íü âïëèâó íà äàíèé ïðîöåñ òà íà êîæíó 
ç ³íøèõ êàòåãîð³é. Вèäàєòüñÿ, ùî çàêîíîäàâñòâî ìàє íàéøâèäøèé âïëèâ 
íà åâîëþö³þ äîêòðèíè, â òîé ÷àñ ÿê âïëèâ íàóêè є ïîâ³ëüí³øèì, ïðîòå 
óñòàëåíèì òà á³ëüø ÿê³ñíèì. Пðàêòèêà æ âïëèâàє íà äîêòðèíó â íàé-
ìåíøîìó ñòóïåí³, õî÷à â ñèñòåìàõ çàãàëüíîãî ïðàâà þðèäè÷íà ïðàêòèêà 
çíà÷åííÿ ïðàêòèêè äëÿ ôîðìóâàííÿ äîêòðèíè ñêëàäíî íåäîîö³íèòè, àäæå 
ñòóï³íü òàêîãî âïëèâó є ìàêñèìàëüíèì …» [11, ñ. 30]. Дàíà ïîçèö³ÿ ö³ëêîì 
óçãîäæóєòüñÿ ³ç â³äîáðàæåííÿì ñòàíó ïðàâîâî¿ ðåàëüíîñò³.

Тóò, äîðå÷íî âêàçàòè íà äóìêó Í.В. Кëåùåíêî ÿêèé çàçíà÷àє, ùî ïðà-
âîâà äîêòðèíà ìîæå ³ ïîâèííà çíàõîäèòè â³äîáðàæåííÿ â îá’єêòèâí³é 
ðåàëüíîñò³, à ñàìå â³äáèâàòèñÿ ó ïðàâîòâîð÷îìó ïðîöåñ³ [7, ñ. 33]. Îòæå, 
ïðàâîòâîð÷èé ïðîöåñ òà ïðàâîâà äîêòðèíà ò³ñíî ïîâ’ÿçàí³ ³ç ïðàâîâîþ 
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ðåàëüí³ñòþ, ùî ìîæå áóòè ïðåäìåòîì äëÿ ìîí³òîðèíãó òðóäîâîãî çàêîíî-
äàâñòâà â ÷àñòèí³ «ïðèéíÿòòÿ» («âèäàííÿ») íîðìàòèâíî-ïðàâîâèõ àêò³â. 
Çðîçóì³ëî, ùî ïðàâîòâîð÷èé ïðîöåñ çä³éñíþєòüñÿ çàâäÿêè ëþäñüê³é ä³ÿëü-
íîñò³, à ó íàóêîâ³é ñôåð³ – ä³ÿëüíîñò³ â÷åíèõ. Пî ñóò³, éäåòüñÿ ïðî ïðàê-
ñåîëîã³÷íèé êîíòåêñò ïðîáëåìè.

Тóò, íå áóëî á çàéâèì çâåðíóòè óâàãó íà äîñë³äæåííÿ, ÿê³ áóëè ïðîâåäå-
í³ В.І. Рèíäþê, ÿêèé, äîñë³äæóþ÷è ïðàâîòâîð÷³ñòü ÿê âèä þðèäè÷íî¿ ä³ÿëü-
íîñò³ â êîíòåêñò³ ïðàêñåîëîã³÷íîãî àñïåêòó ïðèõîäèòü äî âèñíîâêó ñòîñîâ-
íî òîãî, ùî çàãàëüíå óÿâëåííÿ ïðî ïðàâîòâîð÷ó ä³ÿëüí³ñòü, ïîñåðåä ÿêîãî 
çàçíà÷àє, ùî «… îá’єêòîì – çàêîíîäàâñòâî, ðåçóëüòàòîì – íîâèé ÿê³ñíèé 
ñòàí çàêîíîäàâñòâà (ùîäî çì³ñòó òà/àáî ôîðìè), à ìåòîþ – íàëåæíèé 
ïðàâîïîðÿäîê ó ñóñï³ëüñòâ³, óìîâîþ âñòàíîâëåííÿ ÿêîãî є ÿê³ñíå é åôåê-
òèâíå çàêîíîäàâñòâî…» [17, ñ. 141]. Îòæå, ö³íí³ñòü ê³íöåâîãî ðåçóëüòàòó 
ïðàâîòâîð÷î¿ ä³ÿëüíîñò³, òàê ÷è ³íàêøå ëåæèòü ó ïëîùèí³ åôåêòèâíîñò³. 
В³äòàê, ñë³ä çâåðíóòè óâàãó íà äåÿê³ àñïåêòè åôåêòèâíîñò³.

Тàê, Þ.Б. Б³ð÷åíêî çàçíà÷àє, ùî àíàë³çóþ÷è êàòåãîð³¿ ö³ë³ ïðàâîâèõ 
íîðì, íåîáõ³äíî çàçíà÷èòè, ùî äåÿê³ íîðìè ïðàâà, íîðìàòèâíî-ïðàâîâ³ àêòè 
÷àñòî íàïðàâëåí³ íà äîñÿãíåííÿ íå îäí³є¿, à ê³ëüêîõ ö³ëåé îäíî÷àñíî. Î÷å-
âèäíî, ùî åôåêòèâí³ñòü òàêèõ íîðì ïîâèííà âèçíà÷àòèñü, âèõîäÿ÷è ç àíàë³-
çó ãîëîâíèõ ³ äðóãîðÿäíèõ, áåçïîñåðåäí³õ ³ ïåðñïåêòèâíèõ ö³ëåé [2, ñ. 203]. 
Тàêèì ÷èíîì, ìîæëèâî â³äì³òèòè, ùî åôåêòèâí³ñòü ïðàâîâèõ íîðì ìîæå 
ñòàòè ïðåäìåòîì îö³íêè â ãàëóçåâîìó çàêîíîäàâñòâ³, ³, çîêðåìà, â êîíòåê-
ñò³ ïåâíîãî åòàïó ïðàâîâîãî ìîí³òîðèíãó ÿê îò ïðèéíÿòòÿ (âèäàííÿ) íïà. 

Пîïðè öå, ñë³ä â³äñòåæèòè ³ åòèìîëîã³þ ñë³â «ïðèéíÿòòÿ» òà «âèäàííÿ», 
àáè îïåðóâàòè á³ëüø òî÷íèìè óÿâëåííÿìè ïðî ¿õ ì³ñöå â ïðàâîòâîð÷îìó 
ïðîöåñ³. 

Тàê, òåðì³í «ïðèéíÿòòÿ» ïîõîäèòü â³ä ñëîâà «ïðèéìàòè». Îñòàííє, 
ó òëóìà÷íîìó ñëîâíèêó ç óêðà¿íñüêî¿ ìîâè îçíà÷àє äåê³ëüêà ä³é «… áðà-
òè äî ðóê, íà ïëå÷³ ³ ò. ³í. â³ä êîãîñü àáî çâ³äêèñü êîãî-, ùî-íåáóäü….; 
ïîãîäæóâàòèñÿ ç ÷èì-íåáóäü… ; ïðèéìàòè çàâ³ò – áðàòè íà ñåáå îáîâ’ÿ-
çîê íàñë³äóâàòè ùî-íåáóäü, äîòðèìóâàòèñÿ ÷îãîñü.; áðàòè íà ñâîþ â³äïî-
â³äàëüí³ñòü ùî-íåáóäü äëÿ ïåðåäàâàííÿ, ïåðåñèëàííÿ, çáåð³ãàííÿ ³ ò. ³í..; 
ïðèéìàòè (ïðèéíÿòè) çàìîâëåííÿ: à) çîáîâ’ÿçóâàòèñÿ âèêîíàòè íà ïðî-
õàííÿ ÿêóñü ðîáîòó…. ; ïðèéìàòè (ïðèéíÿòè) ð³øåííÿ – âèð³øóâàòè…; 
ïðèéìàòè (ïðèéíÿòè) ñïðàâè – âñòóïàþ÷è íà ÿêóñü ïîñàäó, çíàéîìèòèñü 
³ç ñòàíîì ñïðàâ….» [14]. Яê áà÷èìî äëÿ ñëîâà «ïðèéíÿòòÿ» ïðèòàìàííèé 
õàðàêòåð ïåâíîãî çîáîâ’ÿçàííÿ, âèêîíàííÿ ïåâíèõ ä³é, íàÿâí³ñòü îáîâ’ÿçêó 
(ùî є åëåìåíòîì áóäü ÿêîãî ïðàâîâ³äíîøåííÿ â ÷àñòèí³ éîãî çì³ñòó), òîùî.

В òîé æå ÷àñ, ñëîâî «âèäàâàòè» ïîÿñíþєòüñÿ ÿê «…. äàâàòè, â³äïóñêà-
òè íà ðóêè ùî-íåáóäü ³ç çàïàñ³â, ì³ñöü çáåð³ãàííÿ ³ ò. ³í ….» [4]. Íàòî-
ì³ñòü, ñëîâî «âèäàííÿ» îçíà÷àє «…îêðåìèé äðóêîâàíèé òâ³ð, çá³ðêà ³ ò. ³í., 
âèäàíèé ó ñâ³ò….; ... ñóêóïí³ñòü òîòîæíèõ ïðèì³ðíèê³â ÿêî¿-íåáóäü êíè-
ãè, âèäàíèõ îäíî÷àñíî…; … äðóêîâàíèé òâ³ð çà éîãî çîâí³øíüîþ îçíàêîþ 
àáî òèïîì, ïðèíàëåæí³ñòþ äî ïåâíî¿ êàòåãîð³¿ äðóêîâàíî¿ ïðîäóêö³¿…» [5]. 
Тàêèì ÷èíîì ³ «âèäàííÿ», ³ «ïðèéíÿòòÿ» ïåðåäáà÷àє ïåâíèé ïðîöåñ àáî 
íàñë³äîê, ðåçóëüòàò, ùî є õàðàêòåðíèì äëÿ ïðàâîòâîð÷îãî òà ïðàâîìîí³òî-
ðèíãîâîãî ïðîöåñó, ³, çîêðåìà, äëÿ ãàëóç³ òðóäîâîãî ïðàâà. Àäæå îñòàííÿ 
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îêðåñëþєòüñÿ ïðåäìåòîì ïðàö³ ó ïðàâîâîìó ðåãóëþâàíí³ ÿê ïðàêñåîëîã³÷-
íîãî ñåíñó þðèäè÷íî¿ ä³ÿëüíîñò³ (ñóäÿ÷è ³ç «çâ’ÿçêó ïðàö³ ³ç ëþäèíîþ» 
[20, ñ.17]). Тóò æå, âèíèêàє ïèòàííÿ óïðàâë³íñüêîãî õàðàêòåðó â ìåæàõ 
ðåàë³çàö³¿ «óïðàâë³íñüêî¿ ôóíêö³¿ òðóäîâîãî ïðàâà» [20, ñ.54].

Тàê, çà òàêèõ óìîâ, äîðå÷íî çâåðíóòè óâàãó íà çàñòîñóâàííÿ òåðì³-
íó «ïðèéíÿòòÿ» ³ç «óïðàâë³íñüêîþ ñôåðîþ». Çîêðåìà, ÿê çàçíà÷àєòüñÿ, 
ó íàâ÷àëüíîìó ïîñ³áíèêó ³ç îñíîâ òåîð³¿ ïðèéíÿòòÿ ð³øåíü (надалі –  
íàâ÷àëüíèé ïîñ³áíèê), ó íàø ÷àñ, òåîð³þ ïðèéíÿòòÿ ð³øåíü (ТПР) çàñòî-
ñîâóþòü ïåðåâàæíî äëÿ àíàë³çó òèõ ïðîáëåì, ÿê³ ìîæíà â³äíîñíî ëåãêî 
é îäíîçíà÷íî ôîðìàë³çóâàòè, à ðåçóëüòàòè äîñë³äæåíü – àäåêâàòíî ³íòåð-
ïðåòóâàòè [9, ñ. 4]. Çàâäàííÿì ïðèéíÿòòÿ ð³øåííÿ íàçèâàþòü òàêå çàâäàí-
íÿ, ÿêå ìîæíà ñôîðìóëþâàòè â òåðì³íàõ ìåòè, çàñîá³â ³ ðåçóëüòàòó [9, ñ. 4]. 
Çà òàêèõ óìîâ, âàðòî á³ëüø øèðøå çàãëèáèòèñü ó âèäè òà êëàñèô³êàö³þ 
ð³øåíü. Çîêðåìà, çâåðíåìî óâàãó íà äåÿê³ ³ç òàêèõ. Тàê, ó íàâ÷àëüíîìó 
ïîñ³áíèêó ðîçð³çíÿþòü «... організаційне рішення – âèá³ð, ÿêèé ìàє çðî-
áèòè äåöèäåíò («îñîáà ÷è ãðóïà îñ³á, ùî ïðèéìàþòü ð³øåííÿ» – М.М.), 
ùîá âèêîíàòè îáîâ’ÿçêè çã³äíî ç ïîñàäîþ, ÿêó â³í çàéìàє…; програмоване 
рішення – ðåçóëüòàò ðåàë³çàö³¿ ïåâíî¿ ïîñë³äîâíîñò³ êðîê³â àáî ä³é, ïîä³á-
íèõ äî òèõ, ÿê³ ïðèéìàþòü ó õîä³ ðîçâ’ÿçàííÿ ìàòåìàòè÷íîãî ð³âíÿííÿ…» 
òîùî [9, ñ. 5]. П³ä ïðîöåñîì ïðèéíÿòòÿ ð³øåííÿ (ППР) ó íàâ÷àëüíîìó 
ïîñ³áíèêó ïðîïîíóєòüñÿ ðîçóì³òè ïåâíó ïîñë³äîâí³ñòü ïðîöåäóð, ùî ïðèâî-
äÿòü äî çíàõîäæåííÿ ð³øåííÿ (1) âèÿâëåííÿ ïðîáëåìíî¿ ñèòóàö³¿ òà ïîñòà-
íîâêà çàäà÷³ ïðèéíÿòòÿ ð³øåííÿ; (2) ôîðìóëþâàííÿ ïîíÿòòÿ ÿêîñò³ ð³øåí-
íÿ òà éîãî ñòðóêòóðèçàö³ÿ äî ð³âíÿ êðèòåð³¿â; (3) îïèñàííÿ õàðàêòåðèñòèê 
çîâí³øíüîãî ñåðåäîâèùà, ïðîãíîçóâàííÿ ìîæëèâèõ ðåçóëüòàò³â ä³é ППР 
³ç ïîäàëüøèì âèÿâëåííÿì àáî êîíñòðóþâàííÿì àëüòåðíàòèâíèõ âàð³àíò³â 
ð³øåíü; (4) îö³íþâàííÿ ÿêîñò³ âàð³àíò³â ð³øåíü, ïîð³âíÿííÿ ¿õ ì³æ ñîáîþ 
òà âèá³ð îäíîãî ÷è äåê³ëüêîõ íàéâ³äïîâ³äí³øèõ ìåò³; (5) àíàë³ç ð³øåíü, 
îïðàöþâàííÿ ïëàíó ðåàë³çàö³¿ òà âïðîâàäæåííÿ ð³øåííÿ)…» [9, ñ. 7–8]. 
Îòæå, ÿê ïîñòàє çà î÷åâèäíå, ïèòàííÿ ïðèéíÿòòÿ ð³øåíü â óïðàâë³íñüê³é 
ñôåð³ ïåðåäáà÷àє ïðîöåñè «îö³íêè», «àíàë³çó», «îïèñàííÿ», «âèÿâëåííÿ 
ïðîáëåì» íó ³ çâ³ñíî «ÿêîñò³», äå îñòàííÿ ìîæå ñï³ââ³äíîñèòüñÿ î÷åâèä-
íî ³ç åôåêòèâí³ñòþ. В³äòàê, âñå öå є öàðèíîþ ïðàâîòâîð÷îãî ïðîöåñó.  
В ïðîöåñ³ ïðèéíÿòòÿ (âèäàííÿ) íïà ó ñôåð³ òðóäîâîãî ïðàâà, ç ïðàâîâî¿ 
òî÷êè çîðó, ö³ åëåìåíòè ìîæóòü áóòè äîòè÷íèìè äî «ñèñòåìàòèçàö³ÿ òðó-
äîâîãî çàêîíîäàâñòâà».

Çîêðåìà, ó åíöèêëîïåäè÷í³é äîâ³äö³ Вåëèêî¿ þðèäè÷íî¿ åíöèêëîïå-
ä³¿ ç òåîð³¿ ïðàâà çàçíà÷àєòüñÿ, ùî «ñèñòåìàòèçàö³ÿ çàêîíîäàâñòâà» – öå 
ä³ÿëüí³ñòü ³ç ïðèâåäåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â ó â³äïîâ³äí³ ñèñòå-
ìó. Пðèêìåòíî, ùî â³äïîâ³äíî äî ñïîñîá³â â þðèäè÷í³é íàóö³ âèä³ëÿþòü 
÷îòèðè âèäè ñèñòåìàòèçàö³¿ çàêîíîäàâñòâà. À ñàìå: (1) îáë³ê; (2) âèäàííÿ;  
(3) êîíñîë³äàö³ÿ; (4) êîäèô³êàö³ÿ. Пåðø³ äâà âèäè ñèñòåìàòèçàö³¿ çàêî-
íîäàâñòâà çä³éñíþþòüñÿ ïîçà ïðîöåñîì íîðìîòâîð÷îñò³, à äâà îñòàíí³ – 
çàçâè÷àé ó éîãî ìåæàõ (êóðñèâ âëàñíèé – М.М.) [3, ñ. 718, 719]. 

Вîäíî÷àñ, çàçíà÷àєòüñÿ, ùî â³ä ñèñòåìàòèçàö³¿ çàêîíîäàâñòâà ñë³ä â³ä-
ð³çíÿòè âèäàííÿ íàóêîâî-ïðàêòè÷íèõ êîìåíòàð³â äî Кîíñòèòóö³¿, êîäåê-
ñ³â, ³íøèõ àêò³â çàêîíîäàâñòâà. Àäæå ö³ äæåðåëà ìàþòü âåëèêå çíà÷åí-



63Мельник М. Б. Ефективність доктрини трудового права в контексті прийняття…

íÿ äëÿ âèâ÷åííÿ é ïðàâèëüíîãî çàñòîñóâàííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â 
ôàõ³âöÿìè ó ãàëóç³ ïðàâà, ñòóäåíòàìè þðèäè÷íèõ âóç³â òà ³íøèõ ãðîìàäÿ-
íàìè, îñê³ëüêè, ÿê ïðàâèëî, îïðàöüîâóþòüñÿ â³äïîâ³äíèìè ïðàâíèêàìè – 
íàóêîâöÿìè, âèêëàäà÷àìè â³äïîâ³äíèõ þðèäè÷íèõ íàâ÷àëüíèõ äèñöèïë³í, 
ñóääÿìè âèùèõ ³íñòàíö³é. Бà, á³ëüøå, çàçíà÷àєòüñÿ, ùî âîíè íå ìàþòü 
îô³ö³éíîãî õàðàêòåðó, є ðåçóëüòàòàìè íàóêîâîãî òëóìà÷åííÿ, ó ïðàêòè÷í³é 
ä³ÿëüíîñò³ âèêîðèñòîâóþòüñÿ ò³ëüêè ðàçîì ³ç ïåðøîäæåðåëàìè – òåêñòàìè 
íîðìàòèâíî-ïðàâîâèõ àêò³â [3, ñ.719]. 

Дî òàêîãî ï³äõîäó ñë³ä ñêåïòè÷íî ïîñòàâèòèñü áîäàé òîìó, ùî ó ÷. 1 
ñò. 8 Çàêîíó Óêðà¿íè «Пðî ì³æíàðîäíå ïðèâàòíå ïðàâî», âèçíà÷åíî, ùî 
«… ïðè çàñòîñóâàíí³ ïðàâà ³íîçåìíî¿ äåðæàâè ñóä ÷è ³íøèé îðãàí âñòà-
íîâëþє çì³ñò éîãî íîðì çã³äíî ç ¿õ îô³ö³éíèì òëóìà÷åííÿì, ïðàêòèêîþ 
çàñòîñóâàííÿ ³ доктриною у відповідній іноземній державі… (êóðñèâ 
âëàñíèé – М.М.)» [15]. Îòæå, ïðî ñï³ëüí³ñòü âèêîðèñòàííÿ ïðàâîâî¿ äîê-
òðèíè òà íïà íå éäåòüñÿ, õî÷à, çðîçóì³ëî, ùî ò³ ÷è ³íø³ àñïåêòè ïðàâîçà-
ñòîñóâàííÿ ìîæóòü îõîïëþâàòèñÿ ³ ïðàâîâîþ äîêòðèíîþ ³ áåçïîñåðåäíüî 
íîðìîþ, ³íñòèòóòîì ïðàâà ðåãëàìåíòîâàíèõ çàêîíîäàâñòâîì.

В äîäàòîê äî íàâåäåíîãî àðãóìåíòó, ñë³ä çâåðíóòè óâàãó ³ íà ³íøèé 
àñïåêò äîö³ëüíîñò³ âèêîðèñòàííÿ ïðàâîâî¿ äîêòðèíè (çîêðåìà – òðóäîâîãî 
ïðàâà Óêðà¿íè), äî ïèòàíü ñèñòåìàòèçàö³¿ çàêîíîäàâñòâà òà åòàï³â ïðèéíÿò-
òÿ (âèäàííÿ) ïðîåêòó íîðìàòèâíî-ïðàâîâîãî àêò³â.

Тàê, Рîçä³ëîì VI «Рîçãëÿä òà ïðèéíÿòòÿ (âèäàííÿ) ïðîåêòó íîðìà-
òèâíî-ïðàâîâîãî àêòà» Çàêîíó Óêðà¿íè «Пðî ïðàâîòâîð÷ó ä³ÿëüí³ñòü» â³ä 
24 ñåðïíÿ 2023 ð. № 3354-IX (надалі – Çàêîí № 3354-IX â³ä 24 ñåðïíÿ 
2023 ð.), âèçíà÷åíî ðÿä åòàï³â òà êðèòåð³¿â çä³éñíåííÿ ïðîöåäóðè ïðè-
éíÿòòÿ (âèäàííÿ) ïðîåêòó íîðìàòèâíî-ïðàâîâîãî àêòó, çîêðåìà: ñò. 43 
âèçíà÷åíî ïèòàííÿ ïðîöåäóðè ïîäàííÿ ïðîåêòó íîðìàòèâíî-ïðàâîâîãî 
àêòó; ñò. 44 âèçíà÷åíî åêñïåðòèçó ïðîåêòó íîðìàòèâíî-ïðàâîâîãî àêòó; 
ñò. 45 âèçíà÷åíî ïèòàííÿ ùîäî ïðîâåäåííÿ ïóáë³÷íèõ êîíñóëüòàö³é ñòî-
ñîâíî ïðèéíÿòòÿ (âèäàííÿ) ïðîåêòó íîðìàòèâíî-ïðàâîâîãî àêòó; ñò. 46 
âèçíà÷åíî ïîðÿäîê ðîçãëÿäó ïðîåêòó ³ ïðèéíÿòòÿ (âèäàííÿ) íîðìàòèâ-
íî-ïðàâîâîãî àêòó; à âæå ñò. 47 – ï³äïèñàííÿ ïðèéíÿòîãî (âèäàíîãî) 
íîðìàòèâíî-ïðàâîâîãî àêòó [16].

Вðàõîâóþ÷è òàêó ïàë³òðó çàêîíîäàâ÷èõ ïðàâèë, äîö³ëüíî çàäàòèñÿ 
ïèòàííÿì, íà ÿêîìó ³ç åòàï³â «ïðèéíÿòòÿ (âèäàííÿ) ïðîåêòó íîðìàòèâ-
íî-ïðàâîâîãî àêòà» ïîñòàє çà äîö³ëüíå ðåàë³çóâàòè ïðàâîâó äîêòðèíó òðó-
äîâîãî ïðàâà, òà îö³íèòè ¿¿ åôåêòèâí³ñòü?, – ïèòàííÿ çâ³ñíî ñïåöèô³÷íå, 
ãàëóçåâî-çâóæåíå, àëå ìàє ñâîþ áåçóìîâíó ïðàâîâó (òåîðåòè÷íó òà ïðàê-
òè÷íó) äîö³ëüí³ñòü (ñåíñ), áîäàé òîìó, ùî ÷è íå äëÿ êîæíî¿ ãàëóç³ ïðàâà 
òàê ÷è ³íàêøå âèíèêàє íåîáõ³äí³ñòü ó ïðàâîâîìó ìîí³òîðèíãó, ó ïðàâî- 
òâîð÷³é ä³ÿëüíîñò³, ó çàñòîñóâàíí³ âëàñíî¿ ãàëóçåâî¿ äîêòðèíàëüíî¿ êîíöåï-
ö³¿, ðîçðîáêè. Фàêòè÷íî, öå ³ áóäå ïîêàçíèêîì, ì³ðèëîì, äëÿ àäåêâàòíîñò³ 
òà ñïðîìîæíîñò³ äîêòðèíè ïðàâà ÿê íàóêîâî¿ êîíöåïö³¿ âïëèâàòè íà ïðàê-
òè÷íèé ìîìåíò âèäàííÿ (ïðèéíÿòòÿ) íïà òà çàñòîñîâóâàòè ¿¿; áóäå ñâ³ä÷èòè 
ïðî âçàєìîçâ’ÿçîê íàóêîâèõ òåõíîëîã³é íå ò³ëüêè ïîÿñíèòè, ïðîãíîçóâàòè 
ðîçâèòîê òèõ ÷è ³íøèõ ïðàâîâèõ ÿâèù, ôåíîìåí³â, àëåé âèÿâèòè òà îö³íè-
òè íåäîë³êè, íàäàòè ðåêîìåíäàö³¿ òîùî.
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Îòîæ, ö³ëêîì âèïðàâäàíîþ є çàñòîñóâàííÿ äîêòðèíè òðóäîâîãî ïðàâà 
äî çì³ñòó ñò. 45 Çàêîíó № 3354-IX â³ä 24 ñåðïíÿ 2023 ð. Ó í³é éäåòüñÿ 
ïðî òå, ùî «… ïóáë³÷í³ êîíñóëüòàö³¿ ùîäî ïðîåêòó íîðìàòèâíî-ïðàâîâîãî 
àêòà ïðîâîäÿòüñÿ ñóá’єêòîì ïðàâîòâîð÷î¿ ä³ÿëüíîñò³ òà (àáî) ³íøèì óïîâ-
íîâàæåíèì çàêîíîì ñóá’єêòîì ç ìåòîþ ðåàë³çàö³¿ ïðèíöèï³â â³äêðèòîñò³ òà 
ïðîçîðîñò³ ïðàâîòâîð÷î¿ ä³ÿëüíîñò³ …» [16]. 

À ÷.1 ñò. 44 Çàêîíó № 3354-IX â³ä 24 ñåðïíÿ 2023 ð. âèçíà÷åíî, ùî 
«… Пðîåêò íîðìàòèâíî-ïðàâîâîãî àêòà ï³äëÿãàє îáîâ’ÿçêîâ³é åêñïåðòèç³ 
íà â³äïîâ³äí³ñòü çîáîâ’ÿçàííÿì Óêðà¿íè ó ñôåð³ єâðîïåéñüêî¿ ³íòåãðàö³¿ òà 
ïðàâó Єâðîïåéñüêîãî Сîþçó (acquis ЄС), à òàêîæ íàóêîâ³é, þðèäè÷í³é 
(ïðàâîâ³é), àíòèêîðóïö³éí³é, ãåíäåðíî-ïðàâîâ³é, àíòèäèñêðèì³íàö³éí³é òà 
³íøèì åêñïåðòèçàì, âèçíà÷åíèì çàêîíîì (далі – îáîâ’ÿçêîâà åêñïåðòè-
çà)….» [16].

В³äòàê, íàñòóïíèì àñïåêòîì є âèð³çíåííÿ êðèòåð³¿â åôåêòèâíîñò³ ïðàâî-
âî¿ äîêòðèíè ïðè ïðèéíÿòò³ (âèäàíí³) ïðîåêòó íîðìàòèâíî-ïðàâîâîãî àêòà. 

Íà íàøó äóìêó, ñë³ä çâåðíóòè óâàãà íà äîñë³äæåííÿ Д.І. С³ðîõè, ïðè-
ñâÿ÷åíå ïðîáëåìàì íîðìîòâîð÷îñò³ ñóá’єêò³â òðóäîâîãî ïðàâà, çîêðåìà, 
â³í çâåðòàє óâàãó ÿêðàç íà àñïåêò «åôåêòèâíîñò³ íîðìîòâîð÷î¿ ä³ÿëüíîñò³ 
ñóá’єêò³â òðóäîâîãî ïðàâà».

Тàê, â÷åíèé ó âèñíîâêàõ çàçíà÷àє, ùî «….îñíîâíèìè íàïðÿìàìè ï³äâè-
ùåííÿ åôåêòèâíîñò³ íîðìîòâîð÷î¿ ä³ÿëüíîñò³ ñóá’єêò³â òðóäîâîãî ïðàâà, ùî 
ñïðèÿòèìóòü ïîäàëüø³é îïòèì³çàö³¿ â³äíîñèí ó ñôåð³ ïðàö³, âèçíà÷åíî …:  
(1) îðãàí³çàö³éíî-ïðàâîâèé íàïðÿì (óäîñêîíàëåííÿ ðîáîòè ç ï³äãîòîâêè 
òà óäîñêîíàëåííÿ àêò³â ó ñôåð³ ïðàö³); (2) ñòðàòåã³÷íèé íàïðÿì (ðîçðîáêà 
³ ïðèéíÿòòÿ Кîíöåïö³¿ öåíòðàë³çîâàíî¿ òà ëîêàëüíî¿ íîðìîòâîð÷îñò³ ó ñôå-
ð³ ïðàö³); (3) íîðìîòâîð÷èé íàïðÿì (ðîçðîáëåííÿ òà ïðèéíÿòòÿ ïðîåêòó 
Çàêîíó Óêðà¿íè «Пðî âíåñåííÿ çì³í äî êîäåêñó çàêîí³â ïðî ïðàöþ ùîäî 
ï³äâèùåííÿ åôåêòèâíîñò³ ðåãóëþâàííÿ â³äíîñèí ó ñôåð³ ïðàö³», ÿêèé: 
(à) çàáîðîíÿòèìå àäàïòàö³þ íîðì çàêîíîäàâñòâà Óêðà¿íè ïðî ïðàöþ äî 
ì³æíàðîäíèõ ïðàâîâèõ àêò³â, íîðìàòèâíèõ ïðàâîâèõ àêò³â çàðóá³æíèõ äåð-
æàâ, ÿêùî öå çíèæóâàòèìå ð³âåíü ñîö³àëüíî¿ áåçïåêè ïðàö³âíèê³â (äîïîâ-
íåííÿ ñò. 8-1 КÇïП Óêðà¿íè ÷àñòèíîþ 2); (á)äîïîâíþâàòèìå ÷èííèé КÇïП 
Óêðà¿íè ðîçä³ëîì XV-À «Лîêàëüíå íîðìàòèâíî-ïðàâîâå ðåãóëþâàííÿ â³ä-
íîñèí ó ñôåð³ ïðàö³», â ÿêîìó áóäóòü çàêð³ïëåí³ òàê³ ïîëîæåííÿ: ñèñòåìà 
íîðìàòèâíèõ ïðàâîâèõ àêò³â ðîáîòîäàâöÿ ó ñôåð³ ïðàö³; ä³ÿ íîðìàòèâíîãî 
ïðàâîâîãî àêòó ðîáîòîäàâöÿ ó ÷àñ³, ó ïðîñòîð³ òà çà êîëîì îñ³; ãëàñí³ñòü 
³ ïðîçîð³ñòü ó ä³ÿëüíîñò³ ³ç ñòâîðåííÿ íîðìàòèâíèõ ïðàâîâèõ àêò³â ðîáîòî-
äàâöÿ; çàãàëüí³ âèìîãè äî íîðìàòèâíèõ ïðàâîâèõ àêò³â ðîáîòîäàâöÿ ó ñôå-
ð³ ïðàö³; þðèäè÷íà ñèëà íîðìàòèâíèõ ïðàâîâèõ àêò³â ðîáîòîäàâöÿ ó ñôåð³ 
ïðàö³; ïîðÿäîê ï³äãîòîâêè òà ïðèéíÿòòÿ íîðìàòèâíèõ ïðàâîâèõ àêò³â ðîáî-
òîäàâöÿ ó ñôåð³ ïðàö³; ïîðÿäîê ó÷àñò³ ïðîôåñ³éíèõ ñï³ëîê òðóäîâîãî êîëåê-
òèâó â ïðîöåñ³ ï³äãîòîâêè òà ïðèéíÿòòÿ íîðìàòèâíèõ ïðàâîâèõ àêò³â ðîáî-
òîäàâöÿ ó ñôåð³ ïðàö³; ñòàä³¿ ïðîöåñó ñòâîðåííÿ òà ïðèéíÿòòÿ íîðìàòèâíèõ 
ïðàâîâèõ àêò³â ðîáîòîäàâöÿ ó ñôåð³ ïðàö³; ïîðÿäîê ïðèïèíåííÿ ä³¿ íîðìà-
òèâíîãî ïðàâîâîãî àêòó ðîáîòîäàâöÿ ó ñôåð³ ïðàö³. …» [19, ñ. 353–354]. 

В ïðèíöèï³, òåíäåíö³¿ òà îñîáëèâîñò³ åôåêòèâíîñò³ â÷åíèì áóëè ó òîé 
÷àñ (äî ïðèéíÿòòÿ Çàêîíó № 3354-IX â³ä 24 ñåðïíÿ 2023 ð.) çîð³єíòîâàí³ 
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â³ðíî, âèïðàâäàí³, îêð³ì ï. «à» («çàáîðîíè àäàïòàö³¿ íîðì çàêîíîäàâñòâà 
Óêðà¿íè ïðî ïðàöþ äî ì³æíàðîäíèõ ïðàâîâèõ àêò³â, íîðìàòèâíèõ ïðàâîâèõ 
àêò³â çàðóá³æíèõ äåðæàâ, ÿêùî öå çíèæóâàòèìå ð³âåíü ñîö³àëüíî¿ áåçïå-
êè»). Àäæå òàêå ïîëîæåííÿ ñóïåðå÷èòü öèâ³ë³çîâàíèì âèìîãàì acquis ЄС, 
ùî âèçíà÷åí³ ñò. ñò. 43, 44 Çàêîíó № 3354-IX â³ä 24 ñåðïíÿ 2023 ð.

Çðåøòîþ, ÿê áà÷èìî, êðèòåð³¿ åôåêòèâíîñò³ äîêòðèíè òðóäîâîãî ïðàâà 
ç ïîçèö³¿ Д.І. С³ðîõè ö³ëêîì ëîã³í³, çàñòîñîâí³, ïðèéíÿòí³. Пðîòå ñë³ä ìàòè 
íà óâàç³, ùî äîêòðèíàëüí³ ïîëîæåííÿ òðóäîâîãî ïðàâà ðîçðîáëåí³ â ð³çíèõ 
íàïðÿìêàõ ñèñòåìè òðóäîâîãî ïðàâà, ùî âêàçóє íà øèðîêèé ä³àïàçîí ¿õ 
çàñòîñóâàííÿ äî â³äíîñèí ç ïðèâîäó ïðèéíÿòòÿ (âèäàííÿ) ïðîåêòó íîðìà-
òèâíî-ïðàâîâîãî àêòà.

Висновки. В ìåæàõ âèñíîâê³â, ñë³ä êîíñòàòóâàòè, ùî âèêîðèñòàííÿ 
ïðàâîâî¿ äîêòðèíè òðóäîâîãî ïðàâà ïðè ïðèéíÿòòÿ (âèäàííÿ) ïðîåêòó íîð-
ìàòèâíî-ïðàâîâîãî àêòà є åôåêòèâíèì ñïîñîáîì ìîí³òîðèíãîâî¿ òà ïðàâî-
çàñòîñîâíî¿ ä³ÿëüíîñò³. Сôåðè åôåêòèâíîñò³ çàñòîñóâàííÿ äîêòðèíè òðó-
äîâîãî ïðàâà ïîâèíí³ âèêîðèñòîâóâàòèñü ç îãëÿäó íà ñèñòåìó òðóäîâîãî 
ïðàâà, ç âðàõóâàííÿì îáîâ’ÿçêîâèõ âèìîã acquis ЄС. 

Література
1. Б³ëîóñ Î.В. Еôåêòèâí³ñòü ïðàâà ó ñâ³òë³ êîíöåïö³¿ ëþäèíîöåíòðèçìó. Науковий вісник 

Міжнародного гуманітарного університету. Сер.: Юриспруденція. 2018. № 34. С.12–14. 
URL: https://www.vestnik-pravo.mgu.od.ua/archive/juspradenc34/5.pdf

2. Б³ð÷åíêî Þ.Б. Вèçíà÷åííÿ ïîíÿòòÿ åôåêòèâíîñò³ ïðàâîâèõ íîðì. Наукові записки. 
Тîì 19. Сïåö³àëüíèé âèïóñê. 2001. С. 200–203.URL: https://ekmair.ukma.edu.ua/server/api/
core/bitstreams/c449798b-fb89-4873-a484-6e68a7285fa2/content (äàòà çâåðíåííÿ 19.10.2024).

3. Вåëèêà óêðà¿íñüêà åíöèêëîïåä³ÿ: ó 20ò. Х.: Пðàâî, 2016. Т.:3: Çàãàëüíà òåîð³ÿ ïðàâà/ðåä-
êîë.: Î.В. Пåòðèøèí (ãîëîâà) òà ³í.; Íàö. àêàä. ïðàâ. íàóê Óêðà¿íè; Іí-ò äåðæàâè ³ ïðàâà ³ìåí³ 
В.М. Кîðåöüêîãî ÍÀÍ Óêðà¿íè; Íàö.þðèä. óí-ò ³ìåí³ Яðîñëàâà Мóäðîãî. 2017. 952ñ.

4. Вèäàâàòè – öå …/Çíà÷åííÿ ñëîâà. Сëîâíèê óêðà¿íñüêî¿ ìîâè â 11 òîìàõ. Словник. Ua. 
Пîðòàë óêðà¿íñüêî¿ ìîâè òà êóëüòóðè. 2005–2024. URL: https://slovnyk.ua/index.php?swrd=%
D0%B2%D0%B8%D0%B4%D0%B0%D0%B2%D0%B0%D1%82%D0%B8 (äàòà çâåðíåííÿ 
19.10.2024).

5. Вèäàííÿ – öå …/Çíà÷åííÿ ñëîâà. Сëîâíèê óêðà¿íñüêî¿ ìîâè â 11 òîìàõ. Словник. 
Ua. Пîðòàë óêðà¿íñüêî¿ ìîâè òà êóëüòóðè. 2005 – 2024. URL: https://slovnyk.ua/index.php
?swrd=%D0%B2%D0%B8%D0%B4%D0%B0%D0%BD%D0%BD%D1%8F (äàòà çâåðíåííÿ 
19.10.2024).

6. Вîêîâ Î. Îêðåì³ ï³äõîäè äî âèçíà÷åííÿ ïîíÿòòÿ åôåêòèâíîñò³ ïðàâîâèõ íîðì. Публiчне 
право. № 2 (50) (2023). С. 109–116. URL: https://www.publichne-pravo.com.ua/files/50/12.
pdf (äàòà çâåðíåííÿ 19.10.2024).

7. Кëåùåíêî Í.В. Рîëü ïðàâîâî¿ äîêòðèíè íà ôîðìóâàííÿ íàö³îíàëüíîãî çàêîíîäàâñòâà: 
ðåàë³¿ ñüîãîäåííÿ. Юридичний науковий електронний журнал. № 6/2022. С. 31–33. URL: 
http://www.lsej.org.ua/6_2022/5.pdf (äàòà çâåðíåííÿ 19.10.2024).

8. Кóï³íà Л.Ф. Гåíåçèñ ïîíÿòòÿ åôåêòèâíîñò³ íîðì ïðàâà. Публічне право. 2017. № 3. 
С. 180–188. URL: http://nbuv.gov.ua/UJRN/pp_2017_3_26 (äàòà çâåðíåííÿ 19.10.2024).

9. Кóøëèê-Дèâóëüñüêà Î.І., Кóøëèê Б.Р. Îñíîâè òåîð³¿ ïðèéíÿòòÿ ð³øåíü. К., 2014. 94 ñ.
10. Пî÷åíöîâ Þ. Еôåêòèâí³ñòü ³ ä³єâ³ñòü ïðàâà: òåîðåòèêî-ïðàâîâ³ îñíîâè êðèòåð³¿â âèì³-

ðó. Национальный юридический журнал: теория и практика. MAI 2019. С. 33–36. URL:  
http://www.jurnaluljuridic.in.ua/archive/2019/3/part_1/7.pdf (äàòà çâåðíåííÿ 19.10.2024).

11. Пîëÿíñüêèé Є.К. Щîäî âèçíà÷åííÿ ïîíÿòòÿ ïðàâîâî¿ äîêòðèíè. Правова пози-
ція, № 4 (37), 2022. С. 27–30. URL: http://legalposition.umsf.in.ua/archive/2022/4/4.pdf  
(äàòà çâåðíåííÿ 19.10.2024).

12. Пîëÿíñüêèé Є.К. Пðàâîâà äîêòðèíà ÿê áàçèñíà êîíöåïö³ÿ ïðàâà: ïðèðîäà, ñòðóêòóðà, çíà-
÷åííÿ. Наукові праці Національного університету «Одеська юридична академія». 2015. Т. 17. 



66 Наукові праці НУ ОЮА

С. 297–313. URL: https://dspace.onua.edu.ua/server/api/core/bitstreams/a302b7a1-4c32-42df- 
be96-b6fe63d5837f/content (äàòà çâåðíåííÿ 19.10.2024).

13. Пðàâîòâîð÷³ñòü â Óêðà¿í³: ïåðñïåêòèâè çàêîíîäàâ÷îãî âðåãóëþâàííÿ: çá³ðíèê íàóêîâèõ 
ïðàöü/çà çàã. ðåä. Î.Î. Кîòà, À.Б. Гðèíÿêà, Í.В. М³ëîâñüêî¿. Îäåñà : Вèäàâíè÷èé ä³ì «Гåëüâå-
òèêà», 2022. 222ñ.

14. Пðèéìàòè – öå …/Çíà÷åííÿ ñëîâà. Сëîâíèê óêðà¿íñüêî¿ ìîâè â 11 òîìàõ. Словник. Ua. 
Пîðòàë óêðà¿íñüêî¿ ìîâè òà êóëüòóðè. 2005 – 2024. URL: https://slovnyk.ua/index.php?swrd=
%D0%BF%D1%80%D0%B8%D0%B9%D0%BC%D0%B0%D1%82%D0%B8 (äàòà çâåðíåí-
íÿ 19.10.2024).

15. Пðî ì³æíàðîäíå ïðèâàòíå ïðàâî: Çàêîí Óêðà¿íè â³ä 23 ÷åðâí. 2005 ð. № 2709-IV.  
URL: https://zakon.rada.gov.ua/laws/show/2709-15#Text (äàòà çâåðíåííÿ 19.10.2024).

16. Пðî ïðàâîòâîð÷ó ä³ÿëüí³ñòü: Çàêîí Óêðà¿íè â³ä 24 ñåðï. 2023 ð. № 3354-IX.  
URL: https://zakon.rada.gov.ua/laws/show/3354-20#Text (äàòà çâåðíåííÿ 19.10.2024).

17. Рèíäþê В.І. Пðàâîòâîð÷³ñòü ÿê âèä þðèäè÷íî¿ ä³ÿëüíîñò³: ïðàêñåîëîã³÷íèé àñïåêò. 
Вісник НТУУ «КПІ». Пîë³òîëîã³ÿ. Сîö³îëîã³ÿ. Пðàâî. Вèïóñê 4 (44) 2019. С. 137–142.  
URL: https://visnyk-psp.kpi.ua/article/view/199747/199939 (äàòà çâåðíåííÿ 19.10.2024).

18. Сåìåí³õ³í І.В. Пðàâîâà äîêòðèíà: çàãàëüíîòåîðåòè÷íèé àíàë³ç/ І.В. Сåìåí³õ³í; íàóê. ðåä. 
Î.В. Пåòðèøèí. Х. : Þðàéò, 2012. 88ñ.

19. С³ðîõà Д.І. С³ðîõà Д.І. Íîðìîòâîð÷³ñòü ñóá’єêò³â òðóäîâîãî ïðàâà: ïðîáëåìè òåîð³¿ òà 
ïðàêòèêè: ìîíîãðàô³ÿ. Кè¿â : Вèäàâíèöòâî Лþäìèëà, 2020. 394 ñ.

20. Щåðáèíà В.І., Сîöüêèé À.М. Тðóäîâå ïðàâî Óêðà¿íè : П³äðó÷íèê/ В.І. Щåðáèíà, 
À.М. Сîöüêèé. Чåíðí³âö³ : Тåõíîäðóê, 2021. 552ñ.

Анотація
Мельник М. Б. Ефективність доктрини трудового права в контексті прийняття  

(видання) нормативно-правових актів. – Сòàòòÿ.
 Сòàòòþ ïðèñâÿ÷åíî äîñë³äæåííþ ðîçêðèâàþ÷è ïðîáëåìè åôåêòèâíîñò³ äîêòðèíè òðó-

äîâîãî ïðàâà â êîíòåêñò³ ïðèéíÿòòÿ (âèäàííÿ) íîðìàòèâíî-ïðàâîâèõ àêò³â. Ó ñòàòò³ ç’ÿ-
ñîâóþòüñÿ òåíäåíö³¿ âïðîâàäæåííÿ ó ïðàâîòâîð÷èé ïðîöåñ ïðàâîâî¿ äîêòðèíè, à òàêîæ 
çâåðòàєòüñÿ âëàñòèâîñò³ ïðàâîâî¿ äîêòðèíè.

Ó ñòàòò³ àâòîðîì ç’ÿñîâóєòüñÿ, ùî åôåêòèâí³ñòü ïðàâîâèõ íîðì ìîæå ñòàòè ïðåäìåòîì 
îö³íêè â ãàëóçåâîìó çàêîíîäàâñòâ³, ³, çîêðåìà, â êîíòåêñò³ ïåâíîãî åòàïó ïðàâîâîãî ìîí³òî-
ðèíãó ÿê îò ïðèéíÿòòÿ (âèäàííÿ) íïà. 

Àâòîð, ïîïðè ïðîâåäåí³ äîñë³äæåííÿ çàçíà÷åíèõ â÷åíèõ, çàçíà÷àє, ùî ïðîáëåìí³ ïè-
òàííÿ åôåêòèâíîñò³ äîêòðèíè òðóäîâîãî ïðàâà â êîíòåêñò³ ïðèéíÿòòÿ (âèäàííÿ) íîðìà-
òèâíî-ïðàâîâèõ àêò³â î÷åâèäíî íå áóëè âèð³øåíèõ ðàí³øå. Íà äóìêó àâòîðà öå ñòîñóєòüñÿ 
ïèòàíü «ïðèéíÿòòÿ» («âèäàííÿ») íïà â öàðèí³ òðóäîâîãî çàêîíîäàâñòâà; åôåêòèâíîãî çàä³-
ÿííÿ äîêòðèíè òðóäîâîãî ïðàâà äî ïðàâîòâîð÷îãî ïðîöåñó. Тàêèé ï³äõ³ä äîçâîëèâ àâòîðó 
çâåðíóòè óâàãó íà åôåêòèâí³ñòü äîêòðèíè òðóäîâîãî ïðàâà â êîíòåêñò³ ïðèéíÿòòÿ (âèäàííÿ) 
íîðìàòèâíî-ïðàâîâèõ àêò³â.

В õîä³ äîñë³äæåííÿ, àâòîð ç’ÿñîâóє, ùî ïèòàííÿ ïðèéíÿòòÿ ð³øåíü â óïðàâë³íñüê³é 
ñôåð³ ïåðåäáà÷àє ïðîöåñè «îö³íêè», «àíàë³çó», «îïèñàííÿ», «âèÿâëåííÿ ïðîáëåì» íó ³ çâ³ñ-
íî «ÿêîñò³», äå îñòàííÿ ìîæå ñï³ââ³äíîñèòüñÿ î÷åâèäíî ³ç åôåêòèâí³ñòþ. В³äòàê, âñå öå 
є öàðèíîþ ïðàâîòâîð÷îãî ïðîöåñó. В ïðîöåñ³ ïðèéíÿòòÿ (âèäàííÿ) íïà ó ñôåð³ òðóäîâîãî 
ïðàâà, ç ïðàâîâî¿ òî÷êè çîðó, ö³ åëåìåíòè, íà äóìêó àâòîðà, ìîæóòü áóòè äîòè÷íèìè äî 
«ñèñòåìàòèçàö³ÿ òðóäîâîãî çàêîíîäàâñòâà».

Çà ðåçóëüòàòàìè äîñë³äæåííÿ, àâòîð ïðèõîäèòü äî âèñíîâê³â ó òîìó, ùî âèêîðèñòàííÿ 
ïðàâîâî¿ äîêòðèíè òðóäîâîãî ïðàâà ïðè ïðèéíÿòòÿ (âèäàííÿ) ïðîåêòó íîðìàòèâíî-ïðàâî-
âîãî àêòà є åôåêòèâíèì ñïîñîáîì ìîí³òîðèíãîâî¿ òà ïðàâîçàñòîñîâíî¿ ä³ÿëüíîñò³. Сôåðè 
åôåêòèâíîñò³ çàñòîñóâàííÿ äîêòðèíè òðóäîâîãî ïðàâà ïîâèíí³ âèêîðèñòîâóâàòèñü ç îãëÿäó 
íà ñèñòåìó òðóäîâîãî ïðàâà, ç âðàõóâàííÿì îáîâ’ÿçêîâèõ âèìîã acquis ЄС.

Ключові слова: ïðàâîòâîð÷³ñòü, ïðàâîâèé ìîí³òîðèíã, òðóäîâå ïðàâî, åôåêòèâí³ñòü ïðàâà,  
ïðàâîâà äîêòðèíà, ïðèéíÿòòÿ (âèäàííÿ) íïà.
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Summary
Melnyk M. B. The effectiveness of the doctrine of labor law in the context of the 

adoption (issuance) of normative legal acts. – Article.
The article is devoted to the study, revealing the problems of the effectiveness of the 

doctrine of labor law in the context of the adoption (issuance) of regulatory legal acts. The 
article clarifies the trends in the introduction of legal doctrine into the law-making process, and 
also addresses the properties of legal doctrine. 

In the article, the author finds out that the effectiveness of legal norms can be the subject 
of assessment in industry legislation, and, in particular, in the context of a certain stage of legal 
monitoring, such as the adoption (issuance) of a national law. 

The author, despite the studies of the mentioned scientists, notes that the problematic 
issues of the effectiveness of the doctrine of labor law in the context of the adoption (issuance) 
of regulatory legal acts were obviously not resolved earlier. In the opinion of the author, this 
concerns the issues of «acceptance» («issuance») of the NPA in the field of labor legislation; 
effective application of the doctrine of labor law to the law-making process. This approach 
allowed the author to pay attention to the effectiveness of the doctrine of labor law in the 
context of the adoption (issuance) of normative legal acts.

In the course of the research, the author finds out that the issue of decision-making 
in the management sphere involves the processes of «evaluation», «analysis», «description», 
«identification of problems» and, of course, «quality», where the latter can obviously be 
correlated with efficiency. Therefore, all this is part of the law-making process. In the process 
of adoption (issuance) of the NPA in the field of labor law, from a legal point of view, these 
elements, in the author’s opinion, may be relevant to the «systematization of labor legislation». 

Based on the results of the research, the author comes to the conclusion that the use of the 
legal doctrine of labor law when adopting (issuing) a draft regulatory act is an effective way 
of monitoring and law enforcement activities. Effective spheres of application of the doctrine of 
labor law should be used in view of the system of labor law, taking into account the mandatory 
requirements of the EU acquis.

Key words: law-making, legal monitoring, labor law, effectiveness of law, legal doctrine, 
adoption (issuance) of NPA.
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EMPOwERINg yOUTH THROUgH LOCAL gOVERNANCE:  
THE ROLE OF LOCAL AND REgIONAL AUTHORITIES  

IN HUMAN RIgHTS PROTECTION1

Problem statement and its connection with important scientific or 
practical tasks. Youth participation in democratic processes is a cornerstone 
in building inclusive, resilient and rights-respecting societies. The Congress 
of Local and Regional Authorities of the Council of Europe recognises this 
by emphasising youth empowerment in its revised European Charter on the 
Participation of Young People in Local and Regional Life. The Charter empha-
sises the crucial role of local authorities in ensuring that young people are 
active participants in democratic and decision-making processes, particularly 
in areas that directly affect human rights, and the third edition of this Charter 
is currently under active discussion.

Analysis of recent researches and publications, which initiated the 
solution of this problem and on which the author relies, highlight-
ing previously unresolved parts of the overall problem to which the 
article is devoted. This problem remains under-researched in the Ukraini-
an constitutional doctrine. The majority of publications don’t fully deal with 
youth – they mention its potential in relevance to the activities of local and 
regional authorities in general (see [1–4]) or in particular (see [5–8]).

The aim of this article is to critically examine the «Rejuvenating Poli-
tics» initiative, focusing on its role in empowering youth participation in local 
and regional governance, particularly in the context of the ongoing conflict in 
Ukraine. The article seeks to explore how the initiative fosters democratic resil-
ience, encourages civic engagement, and promotes human rights protection 
through youth involvement. Additionally, it will analyze the challenges and 
limitations of the program, such as the absence of voting rights and resource 
constraints, while highlighting its importance as a model for enhancing youth 
engagement in political decision-making during times of crisis and beyond.

The main text. Recent global challenges – from climate change to social 
justice movements – have highlighted the importance of youth voices in 

1  Funded under the EU’s Marie Skłodowska-Curie Actions «MSCA4Ukraine» (individual 
project ‘The role of local authorities in the implementation of the judgments of the European 
court of human rights’).
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advocating for and defending human rights. In countries such as Ukraine, 
where local and regional authorities have been at the forefront of protecting 
fundamental rights in the midst of ongoing conflict, youth participation has 
become increasingly important. Ukrainian local governments have worked 
closely with young people, involving them in emergency response and human 
rights advocacy, providing a compelling example of how youth participation 
can strengthen democracy and protect human dignity in times of crisis.

This article examines the initiatives that the Congress has implemented 
to involve young people in governance, with a particular focus on their role 
in promoting and protecting human rights. Through campaigns such as the 
‘Youth Delegate’ initiative, the Congress encourages young people to take 
an active part in local and regional governance and demonstrates how youth 
engagement at the local level can be a powerful tool for advancing the pro-
tection of human rights across Europe. The Ukrainian experience provides a 
concrete example of how local authorities, in partnership with young people, 
can respond to pressing human rights challenges and demonstrates the poten-
tial of youth empowerment in building a more just and equitable society.

The ‘Rejuvenating Politics’ (‘Youth Delegate’) initiative, launched by the 
Congress of Local and Regional Authorities in 2014, represents a significant 
effort to engage young people in public life and decision-making processes at 
local and regional level. The initiative reflects the commitment of the Con-
gress to include young people’s voices in the political discourse, recognising 
that the perspectives of younger generations are crucial in shaping inclusive 
and forward-looking policies. A key component of this initiative is the ‘Youth 
Delegate’ project, which offers young people from the Council of Europe’s 
46 member states a unique opportunity to participate in European political 
processes, albeit without voting rights. Youth delegates are invited to attend 
Congress sessions and contribute to discussions alongside elected local and 
regional representatives.

Some of the benefits of the initiative are as follows. 
Firstly, the youth inclusion in governance. The initiative stands out as an 

example, as a model of youth participation in governance. By enabling youth 
delegates to participate in European assemblies, it provides a platform for 
young people to voice their concerns, present ideas and influence political 
debate. This exposure is valuable for youth empowerment, as it builds their 
confidence in democratic processes and increases their understanding of gov-
ernance structures.

Secondly, the diverse representation. The selection process for youth del-
egates ensures a balanced representation in terms of gender, age, cultural 
background and experience. This diversity promotes an inclusive and broad 
range of perspectives, which can lead to more holistic discussions during 
Congress sessions. By involving youth activists, students, young politicians, 
young NGO members, the project fosters a dynamic exchange of ideas across 
different sectors of society.

Thirdly, it is definitely the capacity building and networking. The mento- 
ring and support provided to youth delegates by the project is essential for 
capacity building. Delegates will have the opportunity to develop projects at 
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local and regional level, working on issues of importance to their communi-
ties. In addition, networking opportunities with Congress members and other 
youth delegates create lasting professional relationships that can enhance 
their future political and civic careers.

And last, but not least – the promotion of the political engagement is 
important. The initiative promotes civic and political engagement among 
young people by involving them directly in policy discussions. Youth delegates 
can contribute to real-time debates and gain insight into legislative processes, 
potentially influencing policies in their home countries. This experience can 
foster a deeper commitment to civic engagement and political activism among 
young people.

As with any project, the 10 years of the initiative have revealed some 
drawbacks.

The biggest one is the lack of voting rights – this is the first obvious thing, 
that comes in mind. While youth delegates can take part in debates, their 
lack of voting rights limits the extent of their influence within the Congress. 
Although they can stimulate discussion and help shape the agenda, the inabil-
ity to vote on key decisions can lead to a sense of limited agency. This lack 
of formal decision-making power may undermine the full integration of youth 
perspectives into legislative outcomes.

Then, it is the lack of such a resource, as time (in other words, limi- 
ted timeframe for engagement). Youth delegates hold their positions for one 
calendar year, which may not be enough time for them to fully develop and 
implement their projects or to have a lasting impact on policy discussions. 
The short mandate can hinder the continuity of long-term projects, as new 
delegates have to take over each year, potentially disrupting the progress 
made by their predecessors.

Also, the resource constraints for local projects should be kept in mind. 
Although youth delegates are encouraged to implement local projects, they 
may face challenges in terms of financial and logistical support. Without 
sufficient resources, the scope and impact of these projects may be limited. 
While the Congress provides mentoring and guidance, local governments or 
non-governmental organisations may need to provide additional support to 
ensure the success of these initiatives.

It is important to mention the existence of the barriers to accessibility: 
despite efforts to promote diversity, there may still be barriers to accessibility, 
particularly for young people from disadvantaged or marginalised communi-
ties. The application process, while online, may not reach all potential candi-
dates, especially those in rural or underserved areas. In addition, the need for 
delegates to attend face-to-face sessions can be a challenge for individuals who 
face financial or logistical barriers to travelling to congress sessions.

The Rejuvenating Politics initiative is particularly relevant in the context 
of the ongoing conflict in Ukraine. The war has severely affected the lives 
of millions of young people, disrupting their education, livelihoods and social 
stability. In such a challenging environment, initiatives that empower young 
people to participate in political processes and decision-making are important 
not only for the individuals involved, but also for the wider recovery and 
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reconstruction of the country. The role of local and regional authorities is 
crucial in promoting civic engagement and ensuring that young people have 
a say in shaping their future.

1. youth as catalysts for post-conflict recovery.
In post-conflict situations, young people play a key role in the recovery 

and reconstruction of their communities. The Rejuvenating Politics initiative 
allows young people to bring their experience, ideas and energy to the table 
and influence policies that will directly affect their future. In Ukraine, where 
the decentralised political system has made local government a lifeline for 
many citizens, the involvement of young people in local decision-making is 
vital. Youth delegates from Ukraine participating in the Congress of Local and 
Regional Authorities can provide a unique perspective on the immediate needs 
of their communities, particularly in the areas of rebuilding infrastructure, 
addressing social and economic challenges, and promoting reconciliation.

2. Empowering displaced and traumatised youth.
The war in Ukraine has displaced millions of citizens, including a signif-

icant number of young people. Many have fled their homes, seeking refuge 
either within Ukraine or abroad, and have experienced trauma, loss and insta-
bility. The Rejuvenating Politics initiative provides an opportunity for these 
young people to regain a sense of purpose and agency. By participating as 
youth delegates, they can channel their experiences into constructive political 
engagement, advocating for policies that support displaced persons, mental 
health services and youth rehabilitation programmes. This, in turn, can foster 
a sense of hope and empowerment among a generation that has been severely 
affected by the conflict.

3. Strengthening democratic resilience.
The ongoing conflict has also tested Ukraine’s democratic institutions, 

particularly at the local level, where local governments have had to cope with 
the challenges of war while continuing to serve their citizens. Engaging youth 
in local governance through the Rejuvenating Politics initiative is an essen-
tial component of strengthening Ukraine’s democratic resilience. By actively 
engaging in the democratic process, youth delegates can help shape policies 
that promote transparency, accountability and good governance – values that 
are critical to maintaining democratic stability during and after conflict. Their 
participation helps to ensure that the voices of younger generations are heard 
in shaping Ukraine’s future, particularly in the context of rebuilding a demo-
cratic society after war.

4. The role of local initiatives in the protection of human rights.
As seen in various regions of Ukraine, such as the establishment of youth 

centres in war-affected communities, local initiatives play a crucial role in 
supporting youth, providing safe spaces and offering resources for civic 
engagement. In cities (Fastiv and many more) youth councils have become 
platforms for young people to organise humanitarian efforts, communicate 
with international partners and contribute to local governance. The Reju-
venating Politics initiative can strengthen these local efforts by providing 
young people with the tools, networks and opportunities to participate in 
broader efforts to protect human rights. Engaging with local authorities 
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on issues such as the rights of displaced persons, access to education and 
rebuilding infrastructure can make a tangible difference in protecting the 
rights of young citizens affected by war.

5. Fostering International Solidarity and Exchange.
The participation of Ukrainian youth in the Rejuvenating Politics initia-

tive also fosters international solidarity. By connecting with youth delegates 
from other Council of Europe member states, Ukrainian youth can share 
their experiences and learn from others who have faced similar challenges in 
post-conflict environments. This exchange of knowledge and ideas can help 
in developing effective strategies for recovery and reconstruction in Ukraine. 
Additionally, it strengthens international support for Ukraine, as youth dele-
gates raise awareness of the ongoing human rights challenges in their country 
and advocate for continued international assistance.

Conclusions. In times of conflict, engaging youth in political processes 
is not just important – it is imperative. The Rejuvenating Politics initiative, 
with its focus on local and regional authorities, provides a critical platform 
for young people in Ukraine and across Europe to influence decision-making, 
contribute to post-conflict recovery, and ensure their rights and needs are rec-
ognized. By fostering democratic resilience, empowering displaced youth, and 
promoting international solidarity, the initiative plays a vital role in shaping a 
future grounded in human rights, peace, and sustainability.

However, while this initiative is an innovative step toward integrating 
youth into governance, it is not without its challenges. The absence of voting 
rights for youth delegates, limited resources, and short mandate periods can 
constrain the potential impact of their contributions. Despite these hurdles, 
the initiative’s strength lies in its ability to foster meaningful civic engage-
ment and political activism. It serves as a model for other regions aiming to 
enhance youth involvement in decision-making processes. In particular, in the 
context of Ukraine, where local governance plays a crucial role in navigating 
the challenges of war, the active involvement of youth is essential for both 
immediate recovery efforts and long-term democratic stability.

By bridging the gap between generations and fostering collaboration at 
local, regional, and international levels, the «Rejuvenating Politics» initiative 
ensures that youth are not merely passive observers but active contributors 
to the policies that shape their future.
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Summary
Mishyna N. V. Empowering youth through local governance: the role of local and 

regional authorities in human rights protection. – Article.
The aim of this article is to critically examine the «Rejuvenating Politics» initiative, focusing 

on its role in empowering youth participation in local and regional governance, particularly in 
the context of the ongoing conflict in Ukraine. The article seeks to explore how the initiative 
fosters democratic resilience, encourages civic engagement, and promotes human rights 
protection through youth involvement. 

In times of conflict, engaging youth in political processes is not just important – it is 
imperative. The «Rejuvenating Politics» initiative, with its focus on local and regional 
authorities, provides a critical platform for young people in Ukraine and across Europe to 
influence decision-making, contribute to post-conflict recovery, and ensure their rights and 
needs are recognized. By fostering democratic resilience, empowering displaced youth, and 
promoting international solidarity, the initiative plays a vital role in shaping a future grounded 
in human rights, peace, and sustainability.

However, while this initiative is an innovative step toward integrating youth into governance, 
it is not without its challenges. The absence of voting rights for youth delegates, limited 
resources, and short mandate periods can constrain the potential impact of their contributions. 
Despite these hurdles, the initiative’s strength lies in its ability to foster meaningful civic 
engagement and political activism. It serves as a model for other regions aiming to enhance 
youth involvement in decision-making processes. In particular, in the context of Ukraine, where 
local governance plays a crucial role in navigating the challenges of war, the active involvement 
of youth is essential for both immediate recovery efforts and long-term democratic stability.

By bridging the gap between generations and fostering collaboration at local, regional, and 
international levels, the «Rejuvenating Politics» initiative ensures that youth are not merely 
passive observers but active contributors to the policies that shape their future.

Key words: local self-government, local and regional authorities, human rights, youth 
participation, civic engagement, political activism.

Анотація
Мішина Н. В. Розширення прав і можливостей молоді через місцеве самовряду-

вання: роль органів місцевого та регіонального самоврядування у захисті прав лю-
дини. – Сòàòòÿ.

Мåòîþ ö³є¿ ñòàòò³ є àíàë³ç ³í³ö³àòèâè «Îìîëîäæåííÿ ïîë³òèêè» ç àêöåíòîì íà ¿¿ ðîë³ 
â ðîçøèðåíí³ ìîæëèâîñòåé ó÷àñò³ ìîëîä³ â ì³ñöåâîìó òà ðåã³îíàëüíîìó óïðàâë³íí³, îñîáëè-
âî â êîíòåêñò³ òðèâàþ÷îãî êîíôë³êòó â Óêðà¿í³. Ó ñòàòò³ ðîáèòüñÿ ñïðîáà äîñë³äèòè, ÿê öÿ 
³í³ö³àòèâà ñïðèÿє çì³öíåííþ äåìîêðàòè÷íî¿ ñò³éêîñò³, çàîõî÷óє ãðîìàäÿíñüêó àêòèâí³ñòü òà 
ñïðèÿє çàõèñòó ïðàâ ëþäèíè ÷åðåç çàëó÷åííÿ ìîëîä³. 

П³ä ÷àñ êîíôë³êòó çàëó÷åííÿ ìîëîä³ äî ïîë³òè÷íèõ ïðîöåñ³â є íå ïðîñòî âàæëèâèì – 
âîíî є íåîáõ³äíèì. Іí³ö³àòèâà «Îìîëîäæåííÿ ïîë³òèêè», ç ¿¿ ôîêóñîì íà ì³ñöåâ³ òà ðåã³î-
íàëüí³ îðãàíè âëàäè, çàáåçïå÷óє êðèòè÷íî âàæëèâó ïëàòôîðìó äëÿ ìîëîäèõ ëþäåé â Óêðà¿-
í³ òà ïî âñ³é Єâðîï³, ùîá âïëèâàòè íà ïðîöåñ ïðèéíÿòòÿ ð³øåíü, ñïðèÿòè ïîñòêîíôë³êòíîìó 
â³äíîâëåííþ òà çàáåçïå÷èòè âèçíàííÿ ¿õí³õ ïðàâ ³ ïîòðåá. Сïðèÿþ÷è äåìîêðàòè÷í³é ñò³é-
êîñò³, ðîçøèðåííþ ïðàâ ³ ìîæëèâîñòåé ïåðåì³ùåíî¿ ìîëîä³ òà çì³öíåííþ ì³æíàðîäíî¿ ñîë³-
äàðíîñò³, ³í³ö³àòèâà â³ä³ãðàє æèòòєâî âàæëèâó ðîëü ó ôîðìóâàíí³ ìàéáóòíüîãî, çàñíîâàíîãî 
íà ïðàâàõ ëþäèíè, ìèð³ òà ñòàëîìó ðîçâèòêó.
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Îäíàê, õî÷à öÿ ³í³ö³àòèâà є ³ííîâàö³éíèì êðîêîì íà øëÿõó äî ³íòåãðàö³¿ ìîëîä³ â óïðàâ-
ë³ííÿ, âîíà íå ïîçáàâëåíà ïåâíèõ ïðîáëåì. В³äñóòí³ñòü ïðàâà ãîëîñó ó ìîëîä³æíèõ äåëåãà-
ò³â, îáìåæåí³ñòü ðåñóðñ³â òà êîðîòê³ òåðì³íè ïîâíîâàæåíü ìîæóòü îáìåæèòè ïîòåíö³éíèé 
âïëèâ ¿õí³õ âíåñê³â. Íåçâàæàþ÷è íà ö³ ïåðåøêîäè, ñèëà ³í³ö³àòèâè ïîëÿãàє â ¿¿ çäàòíîñò³ 
ñïðèÿòè çíà÷óùîìó ãðîìàäÿíñüêîìó çàëó÷åííþ òà ïîë³òè÷í³é àêòèâíîñò³. Вîíà ñëóãóє ìî-
äåëëþ äëÿ ³íøèõ ðåã³îí³â, ÿê³ ïðàãíóòü ïîñèëèòè çàëó÷åííÿ ìîëîä³ äî ïðîöåñ³â ïðèéíÿòòÿ 
ð³øåíü. Çîêðåìà, â êîíòåêñò³ Óêðà¿íè, äå ì³ñöåâå ñàìîâðÿäóâàííÿ â³ä³ãðàє âèð³øàëüíó ðîëü 
ó ïîäîëàíí³ âèêëèê³â â³éíè, àêòèâíå çàëó÷åííÿ ìîëîä³ ìàє âàæëèâå çíà÷åííÿ ÿê äëÿ íåãàé-
íîãî â³äíîâëåííÿ, òàê ³ äëÿ äîâãîñòðîêîâî¿ äåìîêðàòè÷íî¿ ñòàá³ëüíîñò³.

Пîäîëàííÿ ðîçðèâó ì³æ ïîêîë³ííÿìè òà ñïðèÿííÿ ñï³âïðàö³ íà ì³ñöåâîìó, ðåã³îíàëü-
íîìó òà ì³æíàðîäíîìó ð³âíÿõ, ³í³ö³àòèâà «Îìîëîäæåííÿ ïîë³òèêè» ãàðàíòóє, ùî ìîëîäü 
áóäå íå ïðîñòî ïàñèâíèì ñïîñòåð³ãà÷åì, à àêòèâíèì ó÷àñíèêîì ïîë³òèêè, ÿêà ôîðìóє ¿õíє 
ìàéáóòíє.

Ключові слова: ì³ñöåâå ñàìîâðÿäóâàííÿ, ì³ñöåâ³ òà ðåã³îíàëüí³ îðãàíè âëàäè, ïðàâà 
ëþäèíè, ó÷àñòü ìîëîä³, ãðîìàäÿíñüêà àêòèâí³ñòü, ïîë³òè÷íèé àêòèâ³çì.
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АНАЛІЗ СТАНУ ЗАБЕЗПЕЧЕННЯ ПУБЛІЧНОЇ БЕЗПЕКИ  
ТА ПОРЯДКУ ПІДРОЗДІЛАМИ ПРЕВЕНТИВНОЇ ДІЯЛЬНОСТІ 

НАЦІОНАЛЬНОЇ ПОЛІЦІЇ УКРАЇНИ ПІД ЧАС ДІЇ  
ВОЄННОГО СТАНУ В УКРАЇНІ

Постановка проблеми. Íà ñüîãîäí³, â óìîâàõ âîєííîãî ñòàíó â Óêðà-
¿í³, çàáåçïå÷åííÿ ïóáë³÷íî¿ áåçïåêè òà ïîðÿäêó ó ñóñï³ëüñòâ³ ïðèä³ëÿєòüñÿ 
îñîáëèâà óâàãà. П³äðîçä³ëè ïðåâåíòèâíî¿ ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ïîë³ö³¿ 
Óêðà¿íè є îäí³єþ ç ãîëîâíèõ ñòðóêòóðíèõ ï³äðîçä³ë³â, íà ÿêó ïîêëàäåíî 
çàáåçïå÷åííÿ ïóáë³÷íî¿ áåçïåêè òà ïîðÿäêó øëÿõîì çàñòîñóâàííÿ ïðåâåí-
òèâíèõ çàõîä³â ï³ä ÷àñ çä³éñíåííÿ ïîêëàäåíèõ íà íå¿ çàâäàíü. Тàê, ï³äðîç-
ä³ëè ïðåâåíòèâíî¿ ä³ÿëüíîñò³ âèêîíóþòü ó ìåæàõ êîìïåòåíö³¿ ïîêëàäåíèõ 
íà íå¿ çàêîíîäàâñòâîì Óêðà¿íè ôóíêö³é ùîäî ï³äòðèìàííÿ ïóáë³÷íî¿ áåç-
ïåêè ³ ïîðÿäêó, ïðîòèä³¿ çëî÷èííîñò³, îõîðîíè ïðàâ ³ ñâîáîä ëþäèíè, ³íòå-
ðåñ³â ñóñï³ëüñòâà é äåðæàâè, çàãàëüíî¿ òà ³íäèâ³äóàëüíî¿ ïðîô³ëàêòè÷íî¿ 
ðîáîòè, ñïðÿìîâàíî¿ íà çàïîá³ãàííÿ â÷èíåííþ àäì³í³ñòðàòèâíèõ òà êðè-
ì³íàëüíèõ ïðàâîïîðóøåíü, ïðîòèä³þ äîìàøíüîìó íàñèëüñòâó, çä³éñíåííÿ 
àäì³í³ñòðàòèâíîãî íàãëÿäó çà îñîáàìè, çâ³ëüíåíèìè ç ì³ñöü ïîçáàâëåííÿ 
âîë³ òîùî. Çàñòîñóâàííÿ ïðåâåíòèâíèõ çàõîä³â, ÿê ³íñòðóìåíòó âïëèâó, 
âò³ëþє òà ì³ñòèòü ó ñîá³ êîíöåïö³þ êîìïëåêñíîãî êîíòðîëþ, ÿêèé íîñèòü 
ñîá³: ³íôîðìàö³éíî-àíàë³òè÷íèé, êîíòðîëüíî-íàãëÿäîâèé, ðåєñòðàö³éíèé, 
äîçâ³ëüíî-îáë³êîâèé òà îáìåæóâàëüíèé õàðàêòåð. 

Аналіз останніх досліджень і публікацій. Пèòàííÿ çàáåçïå÷åííÿ 
ïóáë³÷íî¿ áåçïåêè òà ïîðÿäêó ï³äðîçä³ëàìè ïðåâåíòèâíî¿ ä³ÿëüíîñò³ Íàö³î-
íàëüíî¿ ïîë³ö³¿ Óêðà¿íè ï³ä ÷àñ ä³¿ âîєííîãî ñòàíó â Óêðà¿í³ òà ï³äòðèìàííÿ 
òèì ñàìèì íàëåæíîãî êîíòðîëþ ùîäî ñòàíó ïóáë³÷íî¿ áåçïåêè òà ïîðÿäêó 
äîñë³äæóâàëè òàê³ â÷åí³: В. Б. Àâåð’ÿíîâ, Î. М. Бàíäóðêà, Î.В. Бàòðà-
÷åíêî Î. В. Дæàôàðîâà, В. К. Кîëïàêîâ, À. Т. Кîìçþê, À. М. Кóë³ø, 
Р. С. Мåëüíèê, Î. С. Пðîíåâè÷, К.М. Рóäîé, Î. Þ. Сàëìàíîâà, В.Г. Фàò-
õóòä³íîâ òà ³í.

Метою статті є çä³éñíåííÿ àíàë³çó çàáåçïå÷åííÿ ïóáë³÷íî¿ áåçïåêè òà 
ïîðÿäêó ï³äðîçä³ëàìè ïðåâåíòèâíî¿ ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿-
íè ï³ä ÷àñ ä³¿ âîєííîãî ñòàíó â Óêðà¿í³.

Виклад основного матеріалу. В óìîâàõ ä³¿ ïðàâîâîãî ðåæèìó âîєí-
íîãî ñòàíó ï³ä ÷àñ çàáåçïå÷åííÿ ïóáë³÷íî¿ áåçïåêè ³ ïîðÿäêó íà óïîâíîâà-
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æåí³ ï³äðîçä³ëè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè ïîêëàäàþòüñÿ îñîáëèâ³ âèìî-
ãè ùîäî íåñåííÿ ñëóæáè. Óñ³ áåçïåêîâ³ çàõîäè, ÿê³ ïðîâîäèòü Íàö³îíàëüíà 
ïîë³ö³ÿ Óêðà¿íè є íåîáõ³äíèìè äëÿ çáåðåæåííÿ æèòòÿ é çäîðîâ’ÿ ãðîìàäÿí; 
çàáåçïå÷åííÿ ïóáë³÷íî¿ áåçïåêè ³ ïîðÿäêó; âèÿâëåííÿ äèâåðñ³éíî-ðîçâ³äó-
âàëüíèõ ãðóï; ïðîòèä³¿ òåðîðèñòè÷íèì àêòàì òà çàõèñòó òåðèòîð³àëüíî¿ 
ö³ë³ñíîñò³ Óêðà¿íè. Тîìó, ä³ÿëüí³ñòü ïðàâîîõîðîííèõ îðãàí³â є ÷³òêî ðåã-
ëàìåíòîâàíîþ òà îðãàí³çîâàíîþ. Тàê, К.М. Рóäîé âêàçóє, ùî Íàö³îíàëüíà 
ïîë³ö³ÿ Óêðà¿íè, áóäó÷è ñóá’єêòîì íîðìîòâîð÷î¿ ä³ÿëüíîñò³, ïîâíîâàæíà 
ðîçðîáëÿòè òà ïðèéìàòè â ìåæàõ çàêîíîäàâñòâà ïðàâîâ³ àêòè ï³äçàêîííîãî 
õàðàêòåðó, ùî ì³ñòÿòü âòîðèíí³ (ïîõ³äí³ â³ä çàêîíîäàâ÷èõ íîðì òà íîðì 
âèùèõ îðãàí³â âëàäè é îðãàí³â âëàäè, ÿêèì ïîë³ö³ÿ ï³äïîðÿäêîâóєòüñÿ) 
ïîëîæåííÿ íà âèêîíàííÿ (çàñòîñóâàííÿ) òà/àáî êîíêðåòèçàö³þ â³äïîâ³ä-
íèõ ïåðâèííèõ íîðì, ãîëîâíèì ÷èíîì, äëÿ çàáåçïå÷åííÿ ðåàë³çàö³¿ çàâäàíü 
âëàñíî¿ óïðàâë³íñüêî¿ ä³ÿëüíîñò³. Кëþ÷îâèì â öüîìó ïèòàíí³ є òå, ùî Íàö³î- 
íàëüíà ïîë³ö³ÿ Óêðà¿íè âèäàє ñàìå àêòè ï³äçàêîííîãî õàðàêòåðó, ùî îçíà-
÷àє, ùî òàê³ ïðàâîâ³ àêòè â óïðàâë³íñüê³é ä³ÿëüíîñò³ öüîãî îðãàíó âëàäè 
ìîæóòü áóòè âèäàí³ ëèøå íà îñíîâ³ ³ íà âèêîíàííÿ Кîíñòèòóö³¿ òà çàêîí³â 
Óêðà¿íè ç ìåòîþ ¿õ äåòàë³çàö³¿ òà ñòâîðåííÿ óìîâ äëÿ ðåàë³çàö³¿ íîðì ïðà-
âà, ùî ìàþòü íàéâèùó þðèäè÷íó ñèëó [1, ñ. 34]. Î.В. Бàòðà÷åíêî ââàæàє, 
ùî ñàìå íàëåæíå çàáåçïå÷åííÿ «ïóáë³÷íî¿ áåçïåêè» â³äîáðàæàє ñó÷àñí³ 
òåíäåíö³¿ ñóñï³ëüíîãî òà äåðæàâíîãî ðîçâèòêó ó íàïðÿì³, ùî â³äïîâ³äàє 
ïð³îðèòåòíîñò³ æèòòÿ, çäîðîâ’ÿ òà îñîáèñòî¿ áåçïåêè ëþäèíè òà ãðîìàäÿ-
íèíà, ¿¿ áëàãîïîëó÷÷ÿ òà äîáðîáóòó [2, ñ. 85]. Î.С. Пðîíåâè÷ ï³ä ïóáë³÷íîþ 
áåçïåêîþ ðîçóì³є çáåðåæåííÿ ïðàâîïîðÿäêó â³ä çàãðîçëèâèõ ÿâèù, à òàêîæ 
ôàêòè÷íèé ñòàí, ÿêèé ðîáèòü íåìîæëèâèì íîðìàëüíå ôóíêö³îíóâàííÿ äåð-
æàâè òà ñóñï³ëüñòâà â ö³ëîìó, ðåàë³çàö³þ ãàðàíòîâàíèõ çàêîíîì ïðàâ, ñâî-
áîä òà ³íòåðåñ³â, çáåðåæåííÿ ìàéíà, çäîðîâ’ÿ òà æèòòÿ ëþäåé [3, ñ. 743]. 

В³äïîâ³äíî äî Пîëîæåííÿ ïðî Íàö³îíàëüíó ïîë³ö³þ Óêðà¿íè, çàòâåðäæå-
íîãî ïîñòàíîâîþ Кàá³íåòó М³í³ñòð³â Óêðà¿íè â³ä 28 æîâòíÿ 2015 ðîêó № 877 
[7], çàáåçïå÷åííÿ ïóáë³÷íî¿ áåçïåêè ³ ïîðÿäêó є îñíîâíèì çàâäàííÿì ï³ä-
ðîçä³ë³â ïðåâåíòèâíî¿ ä³ÿëüíîñò³. П³äðîçä³ëè ïðåâåíòèâíî¿ ä³ÿëüíîñò³ âõî-
äÿòü äî ñêëàäó Дåïàðòàìåíòó ïðåâåíòèâíî¿ ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ïîë³ö³¿ 
Óêðà¿íè, â ñâîþ ÷åðãó Óïðàâë³ííÿ ïðåâåíòèâíî¿ ä³ÿëüíîñò³ є ñòðóêòóðíè-
ìè ï³äðîçä³ëàìè òåðèòîð³àëüíèõ Гîëîâíèõ Óïðàâë³íü Íàö³îíàëüíî¿ ïîë³ö³¿ 
â îáëàñòÿõ, îñíîâíà ìåòà ÿêî¿ є âæèòòÿ çàõîä³â ³ç îðãàí³çàö³¿ çàáåçïå÷åííÿ 
ïóáë³÷íî¿ áåçïåêè ³ ïîðÿäêó íà âóëèöÿõ, ïëîùàõ, ó ïàðêàõ, ñêâåðàõ, íà ñòà-
ä³îíàõ, âîêçàëàõ, â àåðîïîðòàõ, ìîðñüêèõ òà ð³÷êîâèõ ïîðòàõ, ³íøèõ ïóáë³÷-
íèõ ì³ñöÿõ çîêðåìà ï³ä ÷àñ ïðîâåäåííÿ ìàñîâèõ (ìèðíèõ ç³áðàíü, êóëüòóð-
íî-âèäîâèùíèõ òà ïóáë³÷íèõ ðåë³ã³éíèõ çàõîä³â, âèáîð³â òà ðåôåðåíäóì³â) 
òà ñïîðòèâíèõ (ôóòáîëüíèõ ìàò÷³â òà ³íøèõ ìàñøòàáíèõ ñïîðòèâíèõ çìà-
ãàíü) çàõîä³â, âçàєìîä³¿ â öüîìó íàïðÿì³ ç ³íøèìè ïðàâîîõîðîííèìè îðãà-
íàìè òà îðãàíàìè äåðæàâíî¿ âëàäè Óêðà¿íè, ãðîìàäñüêèìè îðãàí³çàö³ÿìè, 
îðãàí³çàö³¿ ôîðìóâàííÿ â³äïîâ³äíèõ îáë³ê³â, çàïîá³ãàííÿ òà ïðèïèíåííÿ 
ãðóïîâèõ ïîðóøåíü ãðîìàäñüêîãî ïîðÿäêó, ìàñîâèõ çàâîðóøåíü [6, ñ. 250].

Тàê, ï³ä ÷àñ ä³¿ íà òåðèòîð³¿ Óêðà¿íè âîєííîãî ñòàíó çàáåçïå÷åííÿ 
ïóáë³÷íî¿ áåçïåêè òà ïðÿäêó є îäíèì ç ãîëîâíèõ ïð³îðèòåòíèõ çàâäàíü, ÿê³ 
ïîêëàäåí³ ñàìå íà ï³äðîçä³ëè ïðåâåíòèâíî¿ ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ïîë³ö³¿ 
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Óêðà¿íè. В ñâîþ ÷åðãó çàçíàëè çì³í òà äîïîâíåíü çàêîíîäàâ÷³ àêòè Óêðà¿-
íè, ÿêèìè êåðóþòüñÿ îðãàíè ïîë³ö³¿ ï³ä ÷àñ âèêîíàííÿ ïîêëàäåíèõ íà íèõ 
çàâäàíü ç îõîðîíè ïóáë³÷íî¿ áåçïåêè òà ïîðÿäêó. Рîçä³ë 5 Çàêîíó Óêðà¿íè 
«Пðî Íàö³îíàëüíó ïîë³ö³þ» [8] òàêîæ çàçíàâ äåÿêèõ çì³í, ÿê³ ñòîñóþòüñÿ 
ïåð³îäó âîєííîãî ñòàíó:

 – ïîë³ö³ÿ îòðèìàëà ìîæëèâ³ñòü çä³éñíþâàòè ïåðåâ³ðêó äîêóìåíò³â òà 
ô³êñóâàòè äàí³, ùî ì³ñòÿòüñÿ â äîêóìåíòàõ, ÿêùî îñîáà âîëîä³є çîâí³øí³ìè 
îçíàêàìè, ñõîæèìè íà çîâí³øí³ îçíàêè îñîáè, ÿêà ñàìîâ³ëüíî çàëèøèëà 
ì³ñöå äëÿ óòðèìàííÿ â³éñüêîâîïîëîíåíèõ (ï. 1 ÷. 1 ñò. 32);

 – ïîë³ö³ÿ ìàє ïðàâî çóïèíÿòè òðàíñïîðòí³ çàñîáè, ÿêùî íàÿâíà ³íôîð-
ìàö³ÿ, ÿêà ñâ³ä÷èòü ïðî òå, ùî âîä³é àáî ïàñàæèð òðàíñïîðòíîãî çàñîáó 
є îñîáîþ, ÿêà ñàìîâ³ëüíî çàëèøèëà ì³ñöå äëÿ óòðèìàííÿ â³éñüêîâîïîëî-
íåíèõ.

 – çà íîâîþ ðåäàêö³єþ ñòàòò³ 40, ïîë³ö³ÿ çìîæå âèêîðèñòîâóâàòè ó ñâî¿é 
ä³ÿëüíîñò³ òàê³ òåõí³÷í³ çàñîáè, ÿê áåçï³ëîòí³ ë³òàëüí³ àïàðàòè, òà ñïåö³-
àëüí³ òåõí³÷í³ çàñîáè ïðîòèä³¿ ¿õ çàñòîñóâàííþ; ñïåö³àë³çîâàíå ïðîãðàìíå 
çàáåçïå÷åííÿ äëÿ çä³éñíåííÿ àíàë³òè÷íî¿ îáðîáêè ôîòî- é â³äåî³íôîðìà-
ö³¿, ó òîìó ÷èñë³ äëÿ âñòàíîâëåííÿ îñ³á ³ íîìåðíèõ çíàê³â òðàíñïîðòíèõ 
çàñîá³â;

 – çà íåîáõ³äíîñò³ â³äáèòòÿ íàïàäó, ùî çàãðîæóє æèòòþ ÷è çäîðîâ’þ 
ïîë³öåéñüêîãî ÷è ³íøî¿ îñîáè, òà óñóíåííÿ íåáåçïåêè ó ñòàí³ êðàéíüî¿ 
íåîáõ³äíîñò³ àáî ïðè çàòðèìàíí³ îñîáè, ÿêà â÷èíèëà ïðàâîïîðóøåííÿ 
òà/àáî ÷èíèòü îï³ð, ïîë³öåéñüêèé ìàє ïðàâî çàñòîñîâóâàòè áóäü-ÿê³ ï³ä-
ðó÷í³ çàñîáè, à íå ò³ëüêè ò³ ñïåö³àëüí³ çàñîáè, ÿê³ ïåðåäáà÷åí³ ñò. 45 
Çàêîíó (÷. 5 ñò. 42);

 – ï³ä ÷àñ ä³¿ âîєííîãî ñòàíó ïîë³öåéñüêèé ìàє ïðàâî çàñòîñîâóâàòè çàõî-
äè ïðèìóñó, ïåðåäáà÷åí³ ñò. 42, ñòîñîâíî îñ³á, ÿê³ áåðóòü ó÷àñòü ó çáðîéí³é 
àãðåñ³¿ ïðîòè Óêðà¿íè, áåç âðàõóâàííÿ âèìîã òà çàáîðîí, ÿê³ ñòîñóþòüñÿ 
ïîðÿäêó çàñòîñóâàííÿ çàõîä³â ïðèìóñó, ïîðÿäêó çàñòîñóâàííÿ ñïåö³àëüíèõ 
çàñîá³â òà ïîðÿäêó çàñòîñóâàííÿ âîãíåïàëüíî¿ çáðî¿ (÷. 9 ñò. 42).

Бåðó÷è äî óâàãè àíàë³ç ñòàíó ä³ÿëüíîñò³ ä³ëüíè÷íèõ îô³öåð³â ïîë³-
ö³¿ ó 2024 ðîö³, îñîáëèâà óâàãà ï³ä ÷àñ ä³¿ âîєííîãî ñòàíó ïðèä³ëÿєòü-
ñÿ çä³éñíåííþ êîíòðîëþ íàä â³äïîâ³äíèìè êàòåãîð³ÿìè îñ³á, ÿê³ ìîæóòü 
íåñòè ñóñï³ëüíó íåáåçïåêó äëÿ ñóñï³ëüñòâà, òèì ñàìèì ïîñÿãàþ÷è íà áåç-
ïåêó ãðîìàäÿí. Дî âêàçàíî¿ êàòåãîð³¿ ñë³ä â³äíåñòè çä³éñíåííÿ êîíòðîëþ 
çà ðàí³øå ñóäèìèìè îñîáàìè, çâ³ëüíåíèìè ç ì³ñöü ïîçáàâëåííÿ âîë³, ùî 
ðåãëàìåíòóєòüñÿ Çàêîíîì Óêðà¿íè «Пðî àäì³í³ñòðàòèâíèé íàãëÿä çà îñî-
áàìè, çâ³ëüíåíèìè ç ì³ñöü ïîçáàâëåííÿ âîë³», äå â³äïîâ³äíî äî ñòàòò³ 2 
âèùåâêàçàíîãî çàêîíó: «àäì³í³ñòðàòèâíèé íàãëÿä âñòàíîâëþєòüñÿ ç ìåòîþ 
çàïîá³ãàííÿ â÷èíåííþ êðèì³íàëüíèõ ïðàâîïîðóøåíü îêðåìèìè îñîáàìè, 
çâ³ëüíåíèìè ç ì³ñöü ïîçáàâëåííÿ âîë³, ³ çä³éñíåííÿ âèõîâíîãî âïëèâó íà 
íèõ» [4]. Çà 6 ì³ñÿö³â 2024 ðîêó ï³äðîçä³ëàìè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè 
áóëî ïðîâåäåíî 81 772 ïåðåâ³ðêè àäì³ííàãëÿäíèõ, â ñåðåäíüîìó êîæíîãî 
àäì³ííàãëÿäíîãî ïåðåâ³ðåíî 18,4 ðàçè. Тèì ñàìèì, ìàє ì³ñöå íåäîñòàò-
íÿ àêòèâí³ñòü ïðèçíà÷åííÿ òàêèõ ïåðåâ³ðîê ó Чåðí³ã³âñüê³é, Пîëòàâñüê³é, 
К³ðîâîãðàäñüê³é òà Чåðêàñüê³é îáëàñòÿõ. 

Мусаєва С. С. Аналіз стану забезпечення публічної безпеки та порядку...
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Óïðîäîâæ 6 ì³ñÿö³â 2024 ðîêó îñîáàìè, ó ÿêèõ ñóäèì³ñòü íå çíÿòà ³ íå 
ïîãàøåíà, ó÷èíåíî 14 581 çëî÷èí. Їõ ïèòîìà âàãà â³ä çàãàëüíî¿ ê³ëüêîñò³ 
â÷èíåíèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü, çà ÿêèìè çàê³í÷åíî äîñóäîâå ðîç-
ñë³äóâàííÿ (áåç óðàõóâàííÿ çàêðèòèõ), ñòàíîâèòü ó Пîëòàâñüê³é (19,8%), 
К³ðîâîãðàäñüê³é (18,5%) îáëàñòÿõ. Іç çàãàëüíî¿ ê³ëüêîñò³ ðåöèäèâíèõ çëî-
÷èí³â ñêîєíî: îñîáëèâî òÿæêèõ – 613 (4,2%), òÿæêèõ – 8 550 (58,6%), 
íåòÿæêèõ – 7 712 (37,2%). Çà êëàñèô³êàö³єþ çëî÷èí³â, à ñàìå îñîáëèâî 
òÿæê³ òà òÿæê³ КК Óêðà¿íè: ñò. 115 КК Óêðà¿íè – 64, ñò. 121 КК Óêðà¿íè – 
82, ñò. 146 КК Óêðà¿íè – 8 òà ñò. 152 КК Óêðà¿íè – 23. 

Àíàë³ç âèä³â êðèì³íàëüíèõ ïðàâîïîðóøåíü, ó÷èíåíèõ îñîáàìè, ó ÿêèõ 
ñóäèì³ñòü íå çíÿòà i íå ïîãàøåíà, ñâ³ä÷èòü ïåðåâàæíó ê³ëüê³ñòü â÷èíå-
íèõ ìàéíîâèõ çëî÷èí³â: êðàä³æêè – 6,590 (45.2%), øàõðàéñòâà – 1,952 
(13,4%), ãðàáåæ³ – 267 (1,8%), ðîçáî¿ – 56 (0,4%), ³íø³ – 5,716 (39,2%).

Дðóãîþ êàòåãîð³єþ ñë³ä âèä³ëèòè îñ³á, ÿê³ â÷èíÿþòü äîìàøíє íàñèëü-
ñòâî, îñê³ëüêè äàíà êàòåãîð³ÿ îñ³á âïëèâàє íà çàãàëüíèé ñòàí ïóáë³÷íîãî 
ïîðÿäêó ó ñóñï³ëüñòâ³, îñîáëèâî, ÿêùî ñþäè âõîäÿòü îñîáè, ÿê³ є â³éñüêî-
âîçîáîâ’ÿçàíèìè.

Тàê, äî Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè çà 6 ì³ñÿö³â ïîòî÷íîãî ðîêó íàä³éø-
ëî 104 663 çàÿâè òà ïîâ³äîìëåííÿ ïðî â÷èíåí³ ïðàâîïîðóøåííÿ òà ³íø³ 
ïîä³¿, ïîâ’ÿçàí³ ç äîìàøí³ì íàñèëüñòâîì (çîêðåìà 3 483 çàÿâè ïîäàíî ä³òü-
ìè, ÿê³ çàÿâèëè ïðî ôàêò íàñèëüñòâà). Íàéá³ëüøó ê³ëüê³ñòü çàÿâ çàðåєñòðî-
âàíî ó Дí³ïðîïåòðîâñüê³é – 11 150, Кè¿âñüê³é – 10 615, Îäåñüê³é – 7 560, 
Мèêîëà¿âñüê³é – 4 842, Пîëòàâñüê³é îáëàñòÿõ – 4 714 òà ì. Кèєâ³ – 7 605.

Íà âèêîíàííÿ ïóíêòó 3 ÷àñòèíè ïåðøî¿ ñòàòò³ 10 Çàêîíó Óêðà¿íè «Пðî 
çàïîá³ãàííÿ òà ïðîòèä³þ äîìàøíüîìó íàñèëüñòâó» [5], ïîë³öåéñüêèìè ïî³í-
ôîðìîâàíî 75 966 îñ³á ïðî ¿õ ïðàâà, çàõîäè ³ ñîö³àëüí³ ïîñëóãè, ÿêèìè 
âîíè ìîæóòü ñêîðèñòàòèñÿ.

Óïðîäîâæ 2024 ðîêó ïîë³öåéñüêèìè âèÿâëåíî 80 587 (ç íèõ ДÎП 18 884) 
àäì³í³ñòðàòèâíèõ ïðàâîïîðóøåíü çà ñòàòòåþ173-2 КÓïÀП òà 57 221 îñî-
áó, ÿêà ¿õ â÷èíèëà, ç ÿêèõ 11 171 (19,5%) ïîâòîðíî. Íàéá³ëüøà ê³ëüê³ñòü 
îñ³á, ÿê³ ïîâòîðíî â÷èíèëè àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ çà ñòàòòåþ 
173-2 КÓïÀП ó Чåðí³ã³âñüê³é (23,7%), Хåðñîíñüê³é (23,3%), Лüâ³âñüê³é 
(23,2%), Вîëèíñüê³é (21,6%), Р³âíåíñüê³é (21,3%), Сóìñüê³é (21,2%), 
Хìåëüíèöüê³é îáëàñòÿõ – (21,1%), ùî ñâ³ä÷èòü ïðî íåîáõ³äí³ñòü óæèòòÿ 
äîäàòêîâèõ ïðîô³ëàêòè÷íèõ çàõîä³â ³ç êðèâäíèêàìè.

В³äïîâ³äíî äî ÷. 4 ñò. 25 Çàêîíó òåðì³íîâèé çàáîðîííèé ïðèïèñ âèíî-
ñèòüñÿ çà çàÿâîþ ïîñòðàæäàëî¿ îñîáè, à òàêîæ çà âëàñíîþ ³í³ö³àòèâîþ 
ïðàö³âíèêîì óïîâíîâàæåíîãî ï³äðîçä³ëó îðãàí³â Íàö³îíàëüíî¿ ïîë³ö³¿ 
Óêðà¿íè çà ðåçóëüòàòàìè îö³íêè ðèçèê³â. Çà 6 ì³ñÿö³â 2024 ðîêó âèíåñåíî 
61 902 ТÇПñК, ç íèõ 12 513 çà çàÿâîþ ïîñòðàæäàëî¿ òà 48 767 çà âëàñ-
íîþ ³í³ö³àòèâîþ ïîë³öåéñüêîãî. Тàê, ìîá³ëüíèìè ãðóïàìè СПДÍ çä³éñíåíî 
35 294 âè¿çä³â íà ïîâ³äîìëåííÿ ïðî ôàêòè â÷èíåííÿ äîìàøíüîãî íàñèëü-
ñòâà, ùî ñòàíîâèòü 33,7% â³ä çàãàëüíî¿ ê³ëüêîñò³ çâåðíåíü. В ñåðåäíüî-
ìó îäí³єþ ãðóïîþ îáñëóãîâóєòüñÿ 3,2 âèêëèêè çà äîáó. Çà ðåçóëüòàòàìè 
âè¿çä³â ïîë³öåéñüêèìè ñêëàäåíî 15 894 ïðîòîêîë³â ïðî àäì³í³ñòðàòèâíå 
ïðàâîïîðóøåííÿ çà ñòàòòåþ 173-2 КÓïÀП, âèíåñåíî 15 952 ТÇПñК, òà çà 
ìàòåð³àëàìè СПДÍ ðîçïî÷àòî 941 êðèì³íàëüíå ïðîâàäæåííÿ çà ôàêòîì 
â÷èíåííÿ äîìàøíüîãî íàñèëüñòâà. 
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Îäíèì ³ç çàâäàíü, ïîêëàäåíèõ íà ï³äðîçä³ëè ïðåâåíòèâíî¿ ä³ÿëüíîñò³ 
є âèÿâëåííÿ àäì³í³ñòðàòèâíèõ ïðàâîïîðóøåíü, ¿õ çàïîá³ãàííÿ òà íåäî-
ïóùåííÿ ó ìàéáóòíüîìó. Вèçíà÷åííÿ ñëîâà «praeventio» – âèïåðåäæàþ, 
ïîïåðåäæàþ; àíãë. «prevention» – çàïîá³ãàííÿ, ïîïåðåäæåííÿ. Пðåâåíö³ÿ 
є îäíèì ³ç íàïðÿìê³â ó áîðîòüá³ ç ïðàâîïîðóøåííÿìè. Пîíÿòòÿ «ïðåâåí-
ö³ÿ» âêëþ÷àє âðåãóëüîâàí³ íîðìàìè ïðàâà âèïåðåäæóâàëüí³ ä³¿, ñïðÿìî-
âàí³ íà íåäîïóùåííÿ íàñòàííÿ íåáàæàíèõ íàñë³äê³â [9]. Тàê, óïðîäîâæ 
øåñòè ì³ñÿö³â 2024 ðîêó ДÎП âèÿâëåíî 207,3 òèñ. àäì³í³ñòðàòèâíèõ ïðà-
âîïîðóøåíü (2023 – 322,3 òèñ.), çà ÿêèìè â³äíîñíî îñ³á, ùî ¿õ â÷èíè-
ëè, ñêëàäåíî 90,6 òèñ. ïðîòîêîë³â ïðî àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ 
(2023 – 115,7 òèñ.) òà 116,7 òèñ. ïîñòàíîâ ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðó-
øåííÿ (2023 – 206,6 òèñ.). Пèòîìà âàãà â³ä çàãàëüíî¿ ê³ëüêîñò³ âèÿâëåíèõ  
ó Íàö³îíàëüí³é ïîë³ö³¿ Óêðà¿íè (2,4 ìëí) ñòàíîâèòü 8,5%, â³äïîâ³äíî ïèòî-
ìà âàãà â³ä ê³ëüêîñò³ ñêëàäåíèõ ïðîòîêîë³â ïðî àäì³í³ñòðàòèâíå ïðàâîïîðó-
øåííÿ (416,8 òèñ.) – 21,8% òà â³ä ê³ëüêîñò³ ñêëàäåíèõ ïîñòàíîâ ïî ñïðàâ³ 
ïðî àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ (ïîíàä 2 ìëí) – 5,8%.

Çà àäì³í³ñòðàòèâíèìè ìàòåð³àëàìè, ñêëàäåíèìè ä³ëüíè÷íèìè îô³öåðàìè 
ïîë³ö³¿ ñòîñîâíî ïðàâîïîðóøíèê³â, íàêëàäåíî ñòÿãíåííÿ ó âèãëÿä³ øòðàôó 
íà çàãàëüíó ñóìó 41,1 ìëí ãðí., òîáòî 2,2% â³ä çàãàëüíî¿ ñóìè ïî äåðæàâ³ 
(1,8 ìëðä ãðí.), ç ÿêèõ ñòÿãíóòî 8,2 ìëè ãðí. àáî 20%, òîä³ ÿê ïèòîìà âàãà 
ñòÿãíåííÿ øòðàô³â ïî äåðæàâ³ ñòàíîâèòü 43%.

Ó ïðîäîâæ ïåðøîãî ï³âð³÷÷ÿ 2024 ðîêó ä³ëüíè÷íèìè îô³öåðàìè ïîë³ö³¿ 
âèÿâëåíî òà çàäîêóìåíòîâàíî àäì³í³ñòðàòèâíèõ ïðàâîïîðóøåíü, ïåðåäáà÷å-
íèõ òàêèìè ñòàòòÿìè КÓïÀП ÿê: ñò. 44 КÓïÀП – 4 790; ñò. 51 – 4 333 КÓïÀП; 
ñò. 160 КÓïÀП – 3 327; ñò.173 – 8 691 КÓïÀП; ñò. 173-2 – 18 961 КÓïÀП; 
ñò. 175-1 КÓïÀП – 36 283; ñò. 178 КÓïÀП – 39 982; ñò. 185 КÓïÀП – 427; 
ñò. 187 – 27 506. Сë³ä â³äçíà÷èòè çá³ëüøåííÿ âèïàäê³â, íàêëàäàííÿ øòðà-
ô³â íà îñ³á, ÿê³ â÷èíèëè àäì³í³ñòðàòèâíå ïðàâîïîðóøåííÿ òà çìåíøåííÿ 
ê³ëüêîñò³ âèíåñåíèõ ïîïåðåäæåíü. Тàê, ³ç çàãàëüíî¿ ê³ëüêîñò³ ñêëàäåíèõ 
ДÎП àäì³í³ñòðàòèâíèõ ìàòåð³àë³â (207,3 òèñ.) ó 120,8 òèñ. àáî 58,3% 
(2023 – 41,6%) âèïàäêàõ íà îñ³á, ÿê³ â÷èíèëè àäì³í³ñòðàòèâíå ïðàâîïî-
ðóøåííÿ, íàêëàäåíî øòðàôè òà ó 11,2  òèñ. àáî 5,4% (2023 – 27,5%) – 
òàêèì îñîáàì âèíåñåíî ïîïåðåäæåííÿ. 

Висновки. Тàêèì ÷èíîì, Íàö³îíàëüíà ïîë³ö³ÿ Óêðà¿íè, є öåíòðàëü-
íèì îðãàíîì âèêîíàâ÷î¿ âëàäè, ïîêëèêàíèì íà çàáåçïå÷åííÿ îõîðîíè 
ïðàâ ³ ñâîáîä ëþäèíè, ïðîòèä³¿ çëî÷èííîñò³, ï³äòðèìàííÿ ïóáë³÷íî¿ áåç-
ïåêè ³ ïîðÿäêó ÿê ó ìèðíèé ÷àñ, òàê i â óìîâàõ âîєííîãî ñòàíó. Гàðàíòó-
âàííÿ ïóáë³÷íî¿ áåçïåêè i ïîðÿäêó, a îñîáëèâî ï³ä ÷àñ ä³¿ âîєííîãî ñòàíó 
â Óêðà¿í³ çä³éñíþєòüñÿ øëÿõîì îõîïëåííÿ êîìïëåêñó çàõîä³â, ñêåðîâà-
íèõ äëÿ ¿¿ íàëåæíîãî çàáåçïå÷åííÿ, a ñàìå: ïîïåðåäæåííÿ ³ ïðèïèíåííÿ 
ìîæëèâèõ çëî÷èí³â, ïîðóøåíü ïóáë³÷íî¿ áåçïåêè ³ ïîðÿäêó; ïðîâàäæåííÿ 
ïðåâåíòèâíî¿ òà ïðîô³ëàêòè÷íî¿ ä³ÿëüíîñò³, ïðîòèä³ÿ çëî÷èííîñò³, ñâî-
є÷àñíå ðåàãóâàííÿ íà çàÿâè òà ïîâ³äîìëåííÿ, íåäîïóùåííÿ îñëàáëåí-
íÿ îõîðîíè ïóáë³÷íîãî ïîðÿäêó íà ³íøèõ òåðèòîð³ÿõ íàñåëåíîãî ïóíêòó, 
ìîí³òîðèíã îïåðàòèâíî¿ îáñòàíîâêè. Сàìå âäîñêîíàëåííÿ ïðåâåíòèâíèõ 
çàõîä³â, ñïðèÿòèìå äîñÿãíåííþ ö³є¿ ìåòè.

Мусаєва С. С. Аналіз стану забезпечення публічної безпеки та порядку...
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Анотація
Мусаєва С. С. Аналіз стану забезпечення публічної безпеки та порядку підрозділа-

ми превентивної діяльності Національної поліції України під час дії воєнного стану 
в Україні. – Сòàòòÿ.

Ó ñòàòò³ çä³éñíåíî àíàë³ç ñòàíó çàáåçïå÷åííÿ ïóáë³÷íî¿ áåçïåêè òà ïîðÿäêó ï³äðîçä³ëà-
ìè ïðåâåíòèâíî¿ ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè ï³ä ÷àñ ä³¿ âîєííîãî ñòàíó â Óêðà¿-
í³. Дîñë³äæåíî íàóêîâ³ ïîãëÿäè ïîíÿòòÿ çàáåçïå÷åííÿ ïóáë³÷íî¿ áåçïåêè ³ ïîðÿäêó øëÿõîì 
çàñòîñóâàííÿ ïðåâåíòèâíèõ çàõîä³â â³äïîâ³äíî äî íîðì ÷èííîãî çàêîíîäàâñòâà Óêðà¿íè. 
Вèçíà÷åíî ñëîâî «praeventio» – âèïåðåäæàþ, ïîïåðåäæàþ; àíãë. «prevention» – çàïîá³ãàí-
íÿ, ïîïåðåäæåííÿ, àäæå ïðåâåíö³ÿ є îäíèì ³ç íàïðÿìê³â ó áîðîòüá³ ç ïðàâîïîðóøåííÿìè, 
äå äàíå ïîíÿòòÿ «ïðåâåíö³ÿ» âêëþ÷àє âðåãóëüîâàí³ íîðìàìè ïðàâà âèïåðåäæóâàëüí³ ä³¿, 
ñïðÿìîâàí³ íà íåäîïóùåííÿ íàñòàííÿ íåáàæàíèõ íàñë³äê³â. Рîçãëÿíóòî íîðìàòèâíî-ïðà-
âîâó áàçó, ÿêèìè êåðóþòüñÿ ï³äðîçä³ëè ïðåâåíòèâíî¿ ä³ÿëüíîñò³ ï³ä ÷àñ âèêîíàííÿ ïîêëà-
äåíèõ íà íèõ çàâäàíü ç îõîðîíè ïóáë³÷íî¿ áåçïåêè òà ïîðÿäêó òà âèîêðåìëåíî çì³íè òà 
äîïîâíåííÿ äî çàêîíîäàâ÷èõ àêò³â Óêðà¿íè. Çàçíà÷åíî, ùî ï³äðîçä³ëè ïðåâåíòèâíî¿ ä³ÿëüíî-
ñò³ є ñòðóêòóðíèìè ï³äðîçä³ëàìè òåðèòîð³àëüíèõ Гîëîâíèõ Óïðàâë³íü Íàö³îíàëüíî¿ ïîë³ö³¿ 
â îáëàñòÿõ, îñíîâíà ìåòà ÿêî¿ є âæèòòÿ çàõîä³â ³ç îðãàí³çàö³¿ çàáåçïå÷åííÿ ïóáë³÷íî¿ áåç-
ïåêè ³ ïîðÿäêó íà âóëèöÿõ, ïëîùàõ, ó ïàðêàõ, ñêâåðàõ, íà ñòàä³îíàõ, âîêçàëàõ, â àåðîïîð-
òàõ, ìîðñüêèõ òà ð³÷êîâèõ ïîðòàõ, ³íøèõ ïóáë³÷íèõ ì³ñöÿõ. Рîçêðèòî ìåòó ïðåâåíòèâíîãî 
çàõîäó, à ñàìå âèð³øåííÿ ïèòàíü àáî ñèòóàö³¿ íà ì³ñö³, øëÿõîì âèêîðèñòàííÿ âèçíà÷åíèõ 
çàêîíîì çàñîá³â, ÿê³ ñïðÿìîâàí³ íà çàáåçïå÷åííÿ îõîðîíè ïðàâ ³ ñâîáîä ëþäèíè, ïðîòèä³¿ 
â÷èíåííÿ ïðàâîïîðóøåíü òà ï³äòðèìàííÿ ïóáë³÷íî¿ áåçïåêè ³ ïîðÿäêó. Çä³éñíåíî àíàë³ç ä³-
ÿëüíîñò³ ï³äðîçä³ë³â ïðåâåíòèâíî¿ ä³ÿëüíîñò³ â óìîâàõ ä³¿ ïðàâîâîãî ðåæèìó âîєííîãî ñòàíó 
òà âèîêðåìëåíî ñòàòèñòè÷í³ â³äîìîñò³ ðåã³îí³â Óêðà¿íè ïî ð³âíþ çàáåçïå÷åííÿ ïóáë³÷íî¿ 
áåçïåêè ³ ïîðÿäêó. Çàçíà÷åíî çä³éñíåííÿ êîíòðîëþ íàä â³äïîâ³äíèìè êàòåãîð³ÿìè îñ³á, ÿê³ 
ìîæóòü íåñòè ñóñï³ëüíó íåáåçïåêó äëÿ ñóñï³ëüñòâà, òèì ñàìèì ïîñÿãàþ÷è íà áåçïåêó ãðî-
ìàäÿí. Вèîêðåìëåíî ñòàí âèÿâëåííÿ àäì³í³ñòðàòèâíèõ ïðàâîïîðóøåíü, ¿õ çàïîá³ãàííÿ òà 
íåäîïóùåííÿ ¿õ ó ìàéáóòíüîìó ï³äðîçä³ëàìè ïðåâåíòèâíî¿ ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ïîë³ö³¿ 
Óêðà¿íè ï³ä ÷àñ ä³¿ âîєííîãî ñòàíó â Óêðà¿í³.

Ключові слова: ï³äðîçä³ëè ïðåâåíòèâíî¿ ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, ïó-
áë³÷íèé ïîðÿäîê, ïóáë³÷íà áåçïåêà, ñóñï³ëüñòâî, ïðåâåíòèâíà ä³ÿëüí³ñòü, ñòàòèñòè÷í³ â³äî-
ìîñò³, ïðåâåíö³ÿ.
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Summary
Musaieva S. S. Analysis of the state of public security and order by the units of 

preventive activity of the National Police of Ukraine during the martial law in Ukraine. – 
Article.

The article analyses the state of ensuring public security and order by the units of preventive 
activity of the National Police of Ukraine during the martial law in Ukraine. The author 
examines the scientific views on the concept of ensuring public safety and order through 
the use of preventive measures in accordance with the current legislation of Ukraine. The 
author defines the word «praeventio» – «I precede, warn»; English «prevention» – «prevention, 
warning», since prevention is one of the areas in the fight against offences, where this concept 
of ‘prevention’ includes proactive actions regulated by law aimed at preventing the occurrence 
of undesirable consequences. The article examines the legal framework which guides the 
preventive activity units in the course of performing their tasks of ensuring public safety 
and order, and also highlights amendments and additions to the legislative acts of Ukraine. 
It is noted that preventive activity units are structural subdivisions of the territorial Main 
Departments of the National Police in the regions, the main purpose of which is to take 
measures to ensure public safety and order in the streets, squares, parks, squares, stadiums, 
railway stations, airports, seaports and river ports, and other public places. The author reveals 
the purpose of a preventive measure, namely, to resolve issues or situations on the spot by 
using the means defined by law aimed at ensuring the protection of human rights and freedoms, 
counteracting the commission of offences and maintaining public safety and order. The author 
analyses the activities of preventive activity units under the legal regime of martial law and 
highlights the statistical data of the regions of Ukraine on the level of ensuring public security 
and order. The author notes the exercise of control over the relevant categories of persons 
who may pose a public danger to society, thereby encroaching on the security of citizens. 
The author highlights the state of detection of administrative offences, their prevention and 
prevention in the future by the units of preventive activity of the National Police of Ukraine 
during martial law in Ukraine.

Key words: units of preventive activity of the National Police of Ukraine, public order, 
public security, society, preventive activity, statistical data, prevention.
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