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BIIJIUB IIIHU ITO30BY
HA IUBIJIBHY IIPOLIECYAJIBHY ®0PMY

ITocranoBka mpo6Gaemu. Sk Binomo, Pimenusm Koncturyniinoro Cymy
Ykpainu Bin 22 mucronana 2023 poky Ne 10-p(II) /2023 6ys0 BU3HAHO HEKOH-
CTUTYLIHHUMU OKpeMi noJioxkeHHs LIUBiabHOrO mpoliecyanbHOTo Kofekey YKpa-
iau (nani — LITK) momo rapanTyBaHHs MpaBa Ha CYA0BHME 3aXUCT y MaJO3HAYHHUX
cnopax. Ha nymky KOHCTHTymHHoro Cyny YKpalHH poaMip LiHK MO30BY, SKHI
BusHauaBcs y LIIIK sik ocHOBHUU KpuTepill M5 BiiHeCEHHS LMBIJIbHOI CIIpaBU
[IO0 PO3TJIsiAYy BUMOT MaWHOBOTO XapakTepy OO0 KaTeropii Maso3HadyHux, OyB
3HAYHO 3aBUILLIEHHUM, HOro JOMipHiCTb KOIHUM YMHOM He OOTPYHTOBaHa, a OTXKe
BctaHoBJeHi B LIIIK posmipu 1iHu 1mo30By $IK KpUTepidl BiiHECEHHS CIpaBH
[0 KaTteropil Majo3HaYHUX He BimmoBimanau Ha nymKy Koncrutyuiinoro Cymy
YKpainu po3yMiHHIO CMIPaBH Ta CIOPY B Hill K Majo3HauHoro [1].

Ha nincrasi uporo pimenns Koncruryuiltnoro Cyny Ykpaiau BepxosHa Pana
Yxpainu npuitHsina 3akoH Ykpaiau Bix 19.06.2024 Ne 3831-I1X «IIpo BHeceHHst
3MiH o LluBinbHOTO Mpolecya bHOTO KoAaeKcy Y Kkpainu Ta Konekcy aaMmiHicTpa-
THUBHOTO CYyIOYMHCTBA YKpaiHHM IIOJ0 rapaHTyBaHHsS MpaBa Ha CYIOBHUH 3aXHUCT
y Majlo3HauHUX cropax» [2], skum 6ys0 iCTOTHO 3HHXKEHO PO3MIp LiHH M030BY
K KPUTepid [Js1 BiAHECEHHS CIpPaBU N0 KaTeropil Majo3HAYHUX. YTiM, LeH
3aKOH BHIC 10aTKOBY HeBU3HAUEHICTb y U 6€3 TOro He HAATO MPOCTY MPOLELy-
Py BiZHeCeHHS LMBINBHUX CIIPaB A0 KaTeropil MaJo3HAaUHUX Ta NPU3HAYEHHS IX
[0 PO3IJISIAY Y TIOPSIIKY CIIPOILEHOr0 YU 3arajbHOr0 MO30BHOTO TMPOBAIKEHHS.

AHani3 ocTtaHHiX HOCHimKeHb i myOJaikamin. OxpeMi mUTaHHS 3acTo-
CYBaHHS PAaBOBHX HOPM MPO LiHY M030BY, MaJ03HAYHUX CNPAB Y LHUBLIbHOMY
CYLOUMHCTBIi, LMBIJbHOI TpolLecyasbHOl (OPMH, 30KpeMa, MOPSAKY PO3TJsLy
CyIaMH¥ CIpaB y CIPOLIEHOMY MO30BHOMY MPOBAAKEeHHI AOCMAIAXKYBaNNUCH TaKH-
mu HaykoBusamH, sx: K.B. Binoyc, B.I. Bo6puk, H.JI. Bornapenko-3enincoka,
C.B. Byneua, 1.O. By, K.B. I'ycapos, B.B. 3a6oposcekuit, O.1O. 3y6, 1.O. [3a-
poa, M.T". [Tonimyk, O.I. [Tonos, B.I1. Parymna, O.C. Tkauyk, O.I. ¥Yrpunos-
ceka, P.IO. Xanuk-Tlocrnoqitak, O.0. Ulredan Ta iH.

OnmHak B cusy HOBH3HM 3MiH TpOLECyaJbHOTO 3aKOHOAABCTBA, LIO Bif-
Oyaucsi y 3B’A3Ky 3 HaOpaHHSAM 4YMHHOCTI 3akoH Ykpainu Bix 19.06.2024
No 3831-IX «IIpo BHecenHs 3MmiH a0 LluBinbHOTO TpolecyasbHOTO KOJEKCY
Ykpainu Ta Komekcy aaMiHICTpaTHBHOrO CyIOUMHCTBA YKpaiHM LIOAO rapaH-
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TYBaHHS IIpaBa Ha CYAOBHH 3aXHUCT Y MAa/O3HAYHHUX CIIOpax», BOHM Ille He
3HAWLIIM HaJle?KHOT'O BUCBIT/JIEHHS Y HAYKOBUX JRKepesax, 110 MoXKe HeraTHBHO
MO3HAUNTHUCS Ha NMPAKTHULi 3aCTOCYBaHHS BiNMOBIIHUX IIPABOBUX HOPM.

MeTo0 HaHOi HAyKOBOi CTAaTTi € BU3HAUEHHS XapaKTepy BILIMBY LiHH
NI030BY Ha NpOLeLypy PO3IVIALy Ta BUpilleHHS UUBIIBHUX CIpPaB y Cylax Iep-
101, aneJIsLiMHOl Ta KacallilHOol iHCTaHIIl.

Bukaan ocHOBHOro marepiafdy. Sk Bif3HauaeTbCsl y IOPUAMYHHUX [2Ke-
pesiax, «liHa M030BYy — lie I'POLIOBMH BUpa3 MalHHOBUX BHMOT no3uBauya. LliHa
11030By BM3HAUa€ThCSA JIMILE II0A0 MalHHOBUX BUMOD» [3, ¢. 357]. MaiiHoBuMHU
BBAXAIOTbCS MO30BHi BUMOTH, L0 MiA/AsraioTh rpowoBik ouiHui. Llina mo3o-
By OOUHCJIOETbCS 3a MpaBuJaMH, BcTaHoBjaeHuMH cT. 176 LK, ta € ogaum
3 HeoOXiIHUX PEKBi3WUTIB MO30BHOI 3a51BU, 110 MiCTUTb MO30BHi BUMOTH MaHHO-
BOT'O XapakTepy.

Jo 03.10.2017 uina mosoBy BmJ/MBasa, MepeBa)KHO, Ha PO3MIp CyIOBOTO
360py, SKHH CIJAuyBaBCs MMO3WBadyeM IpU 3BepHeHHI no cyny. OmHak micss
sukaanenus LI[TK y Hosilt penakuii [4], mosiBu Tak 3BaHMX Ma/JO3HAYHHUX CIPaB
Ta audepeHLialil MO30BHOTO MPOBAMXKEHHS Ha 3arajbHe Ta CIpOIIeHe, IiHA
M030BY T0YaJsa BIJIMBATH W HAa LUMBINbHY NpolecyanpHy ¢GopMy TOOTO BU3HaUe-
HMH 3aKOHOM TOPSIIOK PO3IJISAY Ta BHPillleHHS LMBINBHUX CIIPaB.

Sk BxKe 3a3HayvasioCs B OfHIM 3 MOIX MomnepenHix myOJaiKalii, MUTAHHS KPH-
TepilB BilHECEHHS LIMBINIBHUX CIPaB 10 KaTeropil Ma/Jq03HauHHUX Ta PO3MEXY-
BaHHS MiX 3arajbHUM Ta CHPOLIEHUM [1030BHUMHU NPOBAKeHHSMHU HiKOJIU He
BiZpi3HANOCS 0COGJIHBOIO IOPUAMYHOI BHU3HadeHicTio [5, ¢. 17-22]. ¥V upomy
niani 3akoH Ykpainu Big 19.06.2024 Ne 3831-IX «IIpo BHeceHHSI 3MiH 10
[{uBinbHOTrO TpouecyasbHOTO Konekcy Ykpainu Ta Komekcy agmiHicTpaTus-
HOr'0 CYNOYMHCTBA YKpalHW ILOJO rapaHTyBaHHSl MpaBa Ha CYLOBHUH 3aXHUCT
y MaJ/Jo3HAaYHUX CIopax» CUTyalil Ha Kpaule He 3MiHMB. HaBmaku, HaBiTbh
neuo yckaanaHuB 1. Tak, panime B LIIK 6y/q0 Bcboro aBa poaMipu UiHU M030-
By, 110 BH3Hayaau Mexi cynoBoi mpouenypu: 100 po3mipiB mpoKHUTKOBOTO
MiHiMyMy st mpauesgatHux oci6 (mani — PIIMITO) Tta 250 PIIMIIO. Ilep-
WU po3Mip OyB BEPXHBOIO MEKeI LiHM M030BY, 3a SIKOI ClipaBa aBTOMAaTHU-
Ha BBaXKajacs MaJO3HA4YHOK Ta, BIANOBIAHO, MifJjsrana posriasly B MOPSAKY
CIPOILEHOr0 NM030BHOTO NMpoBalKeHHs. JIpyruil — BCTAHOBJIOBAB 'PAaHUUYHUN
po3Mip IiHM MO30BY, BHIE 3a SKWH clpaBa Mifjsrana 060B S3KOBOMY pO3-
ISy B TOPSOKY 3arajbHOrO MO30BHOTO MPOBAIKEHHS Ta He Morjga OyTu
BHM3HaHA MaJI03HAYHOIO HaBiThb 32 yXBaJ/ol cyay. Temnep BiAnmoBigHO 10 BHece-
Hux po LIIIK 3miH mMano3HauHUMH cripaBaMu € CIpPaBH, y SKUX LiHA MO30BY
He nepesuitye 30 PITMIIO. Ilpu ubomy cyx Moxke BH3HATH MaJ03HAYHOIO
crpaBy, y sikiil uiHa no3oBy He nepeBuilye 80 PIIMIIO. Takox okpemo 6yJi0
BU3HAUEHO BePXHIO MeXy /s LiHM MO030BYy y MaJ/JO3HAaYHUX CIpaBax Mpo
3axuct npas cnoxusadis — 60 PIIMIIO. HaromicTb po3mip LiHM MO30BY,
NepeBUILEHHS] SKOTO CINPUUHHSE 000B’SI3KOBUH PO3IJISA CIPaBU Yy TMOPSAKY
3araJibHOTO MO30BHOrO MPOBA/KEHHS, 3ajuiinBcs He3dminHuM — 250 PIIM-
[T0. He 3miHuBcA ¥ po3Mip LiHM MO30BY, L0 XapakKTepU3ye OAUH 3 TakK
3BaHMUX «KacalilHuX QiabTpiB», nependauenus n. 2 4. 3 cr. 389 LIIK. Ilpu
upomy Koncruryuitinuii Cyn YKpaiHu y BUIeHAa3BaHOMY pillleHHI TOAaTKOBO
JIeriTUMi3yBaB L0 HOPMY, BU3HABILIHU 11 KOHCTUTYLIHHOIO.
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Y 3B’S3Ky 3 KM, TOPSIOK BiflHECEHHS LUUBINBHUX CIIPaB y CIOpax MaHHO-
BOI'O XapakKTepy [0 KaTeropil Majo3HAauHUX Ta MPU3HAUEHHS iX 10 PO3IsLy
y TIOPSIIKY CIIPOLLEHOr0 M 3arajbHOr0 MMO30BHOTO TMPOBAXKEHHS B 3a/1€KHOCTI
BiJl L[iHU [I030BY BUIVISIA€ HACTYIIHUM UYHHOM.

1. ¥ Bunazaky, skio uiHa nosoBy He nepesuinye 30 PIIMIIO, a y cnpa-
Bax mpo 3axuct npaB crnoxusadiB — 60 PIIMIIO, Taka crmpaBa BBaxKaeTbCs
MaJI03HAYHOIO0 32 TPSIMOI0 BKa3iBKOW 3akoHy. s Takux CIpaB HEMae MoTpe-
61 y NOCTaHOBJEHH] yXBaJd NPO BH3HAHHS CIIPaBHM MaJO3HAUHOWO Ta Mojaui
N03MBayeM KJ/OMOTAHHS MPO PO3TJsiA TaKol CHpaBH B MOPSAKY CIPOLIEHOTO
MI030BHOTO TIPOBA/KEHHS, al’)Ke BOHM MiAJIATAI0Th PO3TJSY TiNbKU B MOPSOKY
CTIPOILIEHOTO MMO30BHOTO MPOBAKEHHS BiAnmoBigHo 10 BuMor 1. 1 4. 1 cT. 274 ta
g. 7 cr. 277 UI1K. BunATOK cK/1agaoTh CpaBy, 3a3HaueHi y 4. 4 cr. 274 LK.
Taki cnpaBu MOBHHHI PO3rasAaTUCS Y TOPSAKY 3arajbHOro MO30BHOIO MPOBa-
JOKEHHSI HaBiTh SIKIIO LiHA 1M0o30BY B HUX He mepesuinye 30 PIIMITO. Takox
SIKIL0O MAalHOBA T030BHA BUMOTA 3 L[{HOW MO30BY, 110 He mepeswuirye 30 PIIM-
[1O, noenHaHa 3 MO30BHOI BUMOrOl0 HEMAaHHOBOTO XapakTepy, TO Taka clpaBa
MoxKe OyTH BH3HaHA MaJ03HAYHOIO JIMIIEe 3a YXBaJoOl Cydy Ha miacTaBsi m. 2
4. 6 cr. 19 LIIK.

2. dxkmwo uiHa nosoBy € 6Ginbwoo 3a 30 PIIMIIO ane He mnepesuinye
80 PIIMIIO, To cnpaBa Moxe OyTH BH3HAHA CYyIOM MaJjO3HAYHOIO HA MiACTa-
Bi m. 2 u. 6 ct. 19 UIIK. Ilpo ue cyn moBuHeH moctaHoBuTH yxBany. Lllomo
JQHOTO TMHUTAHHS CYJA MOXe MOCTAHOBUTH CaMOCTIHHY yxBasy, ab0 3a3HauUTH
BKAa3iBKY IIPO BU3HAHHSI CIPAaBU MaJl03HAYHOIO B YXBaJi MPO BiIIKPUTTS MPOBa-
JKeHHSI y crpaBi. 3a BiICYTHOCTi B Marepiajax CHpaBH 3 LiHOI MO30BY, IO
nepesuitye 30 PITMIIO, yxBanu cyny, y skiil 3a3HauaeTbcs MPO BU3HAHHS 1li€l
CIpaBu CyIOM MaJsIO3HAYHOO, TaKa ClpaBa He € MaJjo3HauHow. [losoxeHHSs
n. 2 4. 6 cr. 19 HUIIK He micTsiTh BKa3iBKM PO MOXKJ/MBICTb BU3HAHHS CYAOM
CIpaBH MaJI03HAYHOIO JIMIIEe 33 KJAOMOTAaHHSM [103MBaya, a OTXKe He BUKJ/0UeHa
MOKJIMBICTb MOCTAHOBJEHHSI TaKOl YXBaJH 3a iHilliaTMBOIO Cydy. 3a HasBHO-
CTi yXBaJu NpPO BH3HAHHA CIpPaBM MasO3HAYHOWO CYA NpPHU3HA4yae il Po3rsif
B TMOPSIAKY CIPOLIEHOT0 M030BHOTO MPOBAKEHHS He3a/exHO Bil HasfBHOCTI
BiMOBIZHOTO KJIOTIOTAHHS MM03WBaya B CUJIY TpsiMoi BKasiBku m. 1 4. 1 ct. 274
UITK. OnHak y 3B’SI3Ky 3 THM, 1[0 HA MOMEHT Mpe[ siBJIeHHS M030BY M103KWBau
He MoxKe OyTH BIIEBHEHUH Y TOMY, 110 CYJ BU3HA€ HOTO CIpPaBy Maj03HAYHOIO,
3a HasBHOCTI OakaHHS, OO CrpaBa cjayxaJjacs caMe B MOPSAKY CIPOLIEHOTO
MI030BHOTO MPOBA/XKEHHS, PEKOMEHAYETbCS MOAABaTH 10 CYAY KJIOMOTaHHS NPo
PO3riIsif CIpaBH B MOPSAKY CIIPOLIEHOrO MO30BHOTO MPOBA/KEHHS, SIKe MOXKe
GyTH NoniaHe 10 1030BHOI 3astBM abo mictuTues y ikt (u. 1 cr. 276 LIIK).

3. Jlo TpeTbol rpynu HajexxaTb 1Bi KaTeropil crpaB 3a M030BaMH MaKHHO-
BOTO XapakTepy: crmpaBu 3 wiHowo mo3oBy Bix 30 mo 80 PIIMIIO, y skux cyn
He BM3HAaB CIPaBy Maj03HAuYHOIO, a TAKOX CIPaBH 3 LiHOW M030BY Big 80 mo
250 PIIMIIO. Taki crnpaBu, Xo4a W He € MaJO3HaYHMMH, ONHAK Ha MiACTaBi
y. 2 cr. 274 UIIK Bce X Takd MOXYTb OYTH PO3IJISHYTI CYAOM B TOPSIIKY
CIPOILEHOTO MO30BHOTO MPOBAIKEHHS 33 YMOBH, L0 BOHH He MiANAaAalThb Mif
KaTeropil crpas, 3a3HaveHi B 4. 4 ct. 274 LIIK. HesBaxatouu Ha Te, 1o 4. 2
ct. 274 UIIK He MicTUTb BKa3iBKM IIPO MOXKJMBICTb PO3IVISLY TaKHUX CIIPaB
y MOPSIAKY CHPOLLEHOr0 M030BHOIO MPOBAMXKEHHS JHIIe 33 KJIONOTAaHHSM MO3U-
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Baya, 110 MOXKe CTBOPUTH BpaxKeHHs, Haye CyJ MOXKe BHPILIUTH Lie NHUTAHHS
3a BJIACHOIO iHILiaTHBOIO, JaHy HOPMY HEOOXiIHO TJYMauWTH y CIiBBiAHOIIEHH]
3 MojioXeHHsAMU CT. cT. 276 ta 277 ULIIK. Lle o3Hauae, mo crnpaBu 3 1iHOW0
no3oBy Bix 30 mo 80 PIIMIIO, y sikux cyn He BH3HAB CIPaBy MajO3HAYHOIO,
a TakoX crpaBH 3 1iHoto nmo3oBy Bin 80 no 250 PIIMIIO moxyTh 6yTH mpu-
3HaueHi CyIOM [0 PO3IJISAy B MOPSAKY CIPOLIEHOr0 MO30BHOTO MPOBAIXKEHHS
JIMLIE 32 KJIOMOTAHHSIM [103MBayva.

[Tpy BupilleHHi MUTAHHS NPO PO3IJISA CIPaBH B MOPSIAKY CIPOILEHOro ado
3araJibHOTO T1030BHOTO TIPOBAaIXKEHHsI Cyl BpaxoBye: 1) wiHy mosoBy; 2) 3Ha-
UeHHs CIIPaBU /s CTOPiH; 3) 0OpaHUil Mo3uBadyeM CrocCiO 3axucty; 4) KaTero-
pifo Ta CKJIamHICTh CripaBu; 5) 00CAT Ta XapakTep I0Ka3iB y CIpasi, B TOMY YHC-
Ji 4M NoTpi6HO y CIpaBi NMPU3HAYUTH €KCHEePTHU3Y, BUKJIUKATH CBiIKiB TOLLO;
6) KifbKiCTb CTODIH Ta {HUIMX yYacCHUKIB CIPaBH; 7) UM CTAHOBUTH PO3IVIS
CrpaBU 3HAYHWH CYCHiIbHUH iHTepec; 8) AYMKYy CTOPiH LIOAO HEOOXiJHOCT
PO3IJIsiLy CHpaBH 3a MPaBUJIAMU CIIPOLIEHOrO MO30BHOTO MpoBamkeHHs (u. 3
cr. 274 UIIK [6]).

dkmo cyn 3anoBoJibHSIE KJOMOTAaHHS I103MBaua, BiH IIpU3HAUae PO3IJsI
CIpPaBU B NMOPSAKY CIPOLIEHOTO MO30BHOrO NMPOBAJXKEHHSI Ta BU3HAa4yae CTPOK
BiANOBinauy /s NOAAHHS 3asiBU i3 3alepedeHHSIMM LIOAO PO3IVISALY CIpaBU
B NOPSAKY CIIPOLLEHOIO MM030BHOI'O NPOBAMXKEHHS, NP0 L0 3a3Hayae B yXBaJi
PO BIAKPUTTS NPOBa/KeHHS y clpasi. dKIO XK BiIMOB/ISIE Y HOTr0 3al0BOJIEH-
Hi — NpU3HauYae ClpaBy IO PO3NJIALY B MOPSAKY 3arajbHOr0 II0O30BHOIO MpPOBa-
mxeHHs [6].

dx cnpaBemnuBo BingHauus [.O. ByT, «3aKoHO#aBelb CTABUTb YMOBOWO [JIsI
nepexony A0 3arajbHOTO MO30BHOIO INPOBAMKEHHS OOIPYHTOBAHICTh 3alepe-
YeHb Bi/NOBifaya NPOTH CIIPOLIEHOTO PO3NIsALY LUMBilbHOI cripasu» [7, c. 75].

fkuro Binnosinay B ycTaHOBJIEHHWH CYAOM CTPOK I10JACTb 3asIBY i3 3anepeyeH-
HSIMH MPOTH PO3IJISIAY CIPaBU B MOPSAKY CIPOLIEHOTro 1030BHOTO MPOBalKeH-
HS, Cy[ 3aJie’KHO BiJ OOIPYHTOBAHOCTI 3amepeyeHb BilllOBigaya MOCTAHOBJSE
yxBaJy mpo: 1) 3anuiueHHs 3asBM Biinosinaua 6e3 3ami0BOJIEHHS; 2) PO3TJISL
CIIpaBH 3a MpaBUJIaMH 3arajbHOr0 I030BHOTO NIPOBA/XKeHHS Ta 3aMiHy 3acifaH-
HSl [J1s PO3IVISLY CIPABH IO CYTi MiATOTOBYUM 3aCiTaHHSM.

fdkuio BiAnmoBizay He MogacTb y BCTAHOBJEHHH CYAOM CTPOK Taki 3amepe-
YeHHS$, BiH Ma€ NPAaBO iHILIIOBATH Mepexif 00 PO3r/siAy CIpaBH 3a NpaBUIAMHU
3ara/JbHOr0 I1030BHOTO MPOBAKEHHS JIHIIe Yy BUMNAAKY, SKILO A0Bele, L0 Mpo-
NMYCTHUB CTPOK 3 MOBaXKHUX MPUUMH [6].

4. CnpaBu 3 1iHOW 1M030BY, 1o nepepuiye 250 PIIMIIO, nignsaraoTb pos-
NJISIALY JIMILIE B TOPSAKY 3arajJbHOrO MO30BHOIO NPOBAIKEHHS.

Taxok 3akoH nepenbayae MOXKJUBICTb MepeBelleHHS CY0M PO3IJIsAy Clipa-
BU 3] CIPOLIEHOrO Yy 3arajbHe I[030BHe NpPOBa[KeHHS. Take HOMyCKaeTbCs
y BHNAJKaX, SIKIUIO MiCJs BIAKPUTTS NPOBAIKEHHS Ta NPU3HAYEHHS PO3IJISLY
CIpaBU B MOPSIAKY CIPOLIEHOT0 MO30BHOTO NpPOBalKeHHsl BinOysacs xoya O
O[IHA 3 HHMXKYe3a3HaueHUX MOMiH:

1) Bigmosizau mpen’siBUB 3yCTPIiUHUH MO30B i BiH OYB NPUHHATHE CYIOM M0
CHiJIBHOTO PO3IJISILY 3 MepPBiCHUM [1030BOM;

2) y crpasi 6y/I0 MOAAHO TO30B TPETHOI 0COOU i3 CAMOCTIHHUMU BUMOTaMH,
SIKMHA OyB NPUUHATUH CYIOM [0 CIJBHOTO PO3IJISIAY 3 MepPBiCHUM MO30BOM;
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3) 1mo3uBau 36iJbLUIKB PO3MIp MO30BHUX BUMOL YW 3MiHHB MpeIMeT MO30BY,
BHACJIiI0OK Yoro 1iHa no3oBy nepesuiuaa 250 PITIMIIO a6o oHoB/eHi BUMOrH
nianafanTh i nepesik, BctaHoBaeHun 4. 4 cr. 274 UIIK;

4) y crpagax 3 uinow nosoy Big 30 mo 80 PIIMIIO, y akuX Cya He BU3HAB
CIpaBy MaJIo3HAYHOI0, a TAKOXK CIPaBH 3 1iHOoW0 n030BYy Bix 80 mo 250 PIIMITO
CYZ 32[0BOJILHUB 3asIBY Bi[lOBifaua i3 3amepedeHHSIMH MPOTH PO3TJSAY CIIpa-
BU B NOPSIAKY CHPOLIEHOr0 MO30BHOTO NPOBAIXKEHHS.

LikaBo, mo HIIK He MicTHUTBL mincTaB 3BOPOTHOrO MepeBeeHHSs: i3 3araJb-
HOTO MpPOBaJ2KEHHSl y CIpolleHe. ¥YTiM B CyNOBiH NMpakKTHULi Taki yxBa/ju Bce
XK TpamssooTbes. Yacom, cyau NMocHIalyUCch Ha NPaBoOBY I03HLiI0, copMmy-
aboBany BepxoBuum Cynom B yxBagi Bim 14 6epesns 2018 poky B cmnpasi
Nel27/22669/17, wo, Bpaxosyrouu nosoxenHs cr. 19 LIK B cTpykrypi
3aKOHOJABUOr0 aKTy, SIKi pO3TalloBaHi cepel 3arajbHUX IOJOXKEHb LbOTO
Kouexcy, Cyl BIpaBi BiILHOCI/ITI/I CrpaBy 1o KaTeropff MaJIo3HAaUHUX Ha OyJb-
CIpaBH MaJI03HAYHOIO Ha CTajil MiArOTOBUOro MPOBAAKEHHS Ta NPO Mepexin Bil
3arajlbHOrO y CIPOILeHe M030BHe NpoBamKeHHs [8].

Take npouecyasbHe pilleHHs Xo4a ¥ npsimo He cynepeunts LIIIK, onHak He
y TOBHIH Mipi BimmoBigae BU3HAaueHid 3aKOHOM MOCJiNOBHOCTI BUMHEHHS MpPO-
LecyaslbHUX Oill Ta MOXKe CBiIUMTH MPO OMHUJIKOBE BHU3HAUEHHS CYLOM BULY
MO30BHOTO TPOBAXKEHHS TiJ 4ac BIAKPUTTS MPOBAIKEHHS Yy CIpPaBi.

Cynu MoBHUHHI BUBaXKeHO MiAXOIUTH 10 MPUHUHATTS MOAIOHUX pillleHb, aIKe
pO3IJISiA CYIOM B MOPSIAKY CHPOLLEHOTO MO30BHOTO MPOBaIKEHHS CIpPaBH, LI0
nigsarasna posr/siy B MOPSIAKY 3arajbHOrO II030BHOTO MPOBAIKEHHS, € CYTTE-
BUM [1OPYLIEHHSM LIMBIJIBHOTO NIPOLeCYaJbHOI0 3aKOHOAABCTBA 3 OOKY Cydy, 110
€ 060B’I3KOBOIO MiICTABOIO AJIi CKACYBAHHS CYIOBOTO PillleHHS SIK B amessiiin-
HOMY, TaK i B KacauifiHomy nopsiaky (m. 7 4. 3 c¢t. 376, m. 2 u. 3 cr. 411 UIIK).

3a 3araJbHUM MpPaBUJIOM, BcTaHOBJAeHUM 4. 5 cT. 279 UIIK cyn posrasinae
CIpaBy B MOPSIAKY CIPOILLEHOr0 I030BHOrO NPOBaJKeHHS 0e3 MOBiIOMJIEHHS
CTOpPiH 3a HAasiBHUMHU y CIPaBi MaTepiajaMH, 3a BiACYTHOCTi KJONOTaHHSA Oynb-
aKol 3i ctopin mpo iHmwe [6]. OgnHak cyn BIpaBi HaBiTh 3a HASBHOCTI KJOIO-
TaHHS CTOPOHM MPO PO3IJISAA CIPaBU B CyAOBOMY 3acCifiaHHi 3 MOBiIOMJEHHSAM
CTOPiH PO3IVISHYTH CIpaBy 0€3 TaKOro MOBiIOMJIEHHS, SKIIO IPeIMeTOM I1030-
BY € CTSITHEHHSI TPOIIOBOI CYMH, PO3Mip SIKOI He MepeBUILyE TPUALUSATH PO3-
MipiB NPOKHUTKOBOTO MiHIMyMy [J/Is Tpaues3fgaTHHUX oci0, a XapakTep CIipHHX
NIPaBOBIIHOCUH Ta NpeaMeT JOKa3yBaHHS y CIIpPaBi He BUMararmTb NPOBeAEeHHS
CYIOBOTO 3aCiflaHH$ 3 TIOBiAOMJIEHHSIM CTOPiH JAJs MOBHOTO Ta BCe6GiUHOro BCTa-
HOBJIeHHs 0O6cTaBuH crpasu (4. 6 ct. 279 LK [6]).

[Toni6HMM YMHOM Bpery/nbOoBaHO U MPOLEAYPY aneJsliiHOro Ppoarasany cnpa-
By. Tak, 4. 1 cr. 369 UIIK pernameHTye cynmam anensiuiiiHoi iHCTaHLil po3-
rasnatd 6e3 MoBiIOMJIEHHS YYaCHUKIB CIIPaBH amessiliiHi CKaprTy Ha pillleHH$
cyny y crnpaBax 3 uinowo mnosoBy menuie 30 PITMIIO, kpim Tux, axi He mims-
raTbh PO3NIALY B MOPSAKY CHPOIIEHOrO MO30BHOr0 mposamkeHHs [6]. To6To
LiHa M030BY BILIMBAaE U Ha AU(epeHLialilo CyA0BUX NpPOLeAyp Mil yac aness-
LiHOTO PO3IJsLy CIpaBH.

JI1s1 UMBINBHUX CIpaB 3 LiHOI 1M030BY, 110 He nepesuirye 250 PIIMIIO Tak
caMo fK i I/ MaJO3HAaUHHUX CIpaB, 3a 3arajbHHUM IPaBUJ/IOM, PIlIeHHA CYLy
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aneJISILiMHOI {HCTAHLIl € OCTAaTOYHUM Ta He Mi/arae OCKap»KeHHIO B Kacalid-
HOMY nopsinky. ILas Toro, o6 cyn KacauiidHoi iHCTaHLil MPUHHSAB 10 PO3TJSLY
KacalilHy CKapry B MOAiOHIM crpasi, y Takill KacauilHil cKap3i HOAATKOBO N0
MiIcTaB KacalilHOTO OCKapKeHHsI Mae OyTH OOTPYHTOBAaHO HAasiBHICTb Xo4a 0
OJIHi€T 3 TaKUX OOCTaBHH:

a) KacalliiiHa cKapra CTOCYeThbCsl TMUTAHHSI NPaBa, sike Mae (hyHIaMeHTaJlbHe
3HaueHHS J/151 GOPMyBaHHS €UHOI IPABO3aCTOCOBYO! NMPAKTHKH;

6) ocoba, sika Mojae KacawliiiHy ckapry, BianosigHo 1o uporo Komekcy mos-
6aBjeHa MOXKJIUBOCTI CIPOCTYBaTH OOCTAaBUHH, BCTAHOBJIEHI OCKapXKeHUM
CYZOBHM PpillleHHSIM, TIPX PO3IJISAL iHIIOI CIIPaBH;

B) CIlpaBa CTAaHOBMTb 3HAUHHH CYCIIJIbHUH iHTepec ab0 Mae BUHATKOBE 3Ha-
YeHHS [JI8 yYaCHHUKa CIIPaBH, SKMH MOJA€ KAaCaLilHy CKapry;

r) CyA mepuiol iHCTaHUil BiiHiC CrpaBy A0 KaTeropii Maji03HauHUX MOMHJIKO-
Bo (u. 3 cT. 389 LIIIK [6]).

BHCHOBKM i MepCHeKTUBU MOJAJbIIMUX AOCTiAKeHb. 3 HaOpaHHAM
yuHHOCTi 3akoHy Yxkpainu Big 03.10.2017 Ne 2147-VIII Ykpainu «Ilpo
BHeceHHs1 3MiH 10 [ocmomapcbkoro mnpolecyajJbHOro KOIEeKCy YKpaiHH,
LluBinbHOTO MpouecyanbHOro Kogekcy Ykpainu, Komekcy agminicTpaTuBHO-
ro CyJOUMHCTBA YKpaiHW Ta {HIIUX 3aKOHOAAaBYUX akTiB», akum LI[IK 6yB
BUKJAIEeHUH y HOBiM penakxiii, LiHa MO30BY 3HAYHO MOCHUJHUJIA CBill BIJIUB
Ha UUBIiJbHY NpoLecyanbHy (OpMy, NepeTBOPUBIIUCH 3 IPOCTOTO PEKBi3HU-
Ty I030BHOI 3as1BH, HEOOXiAHOTO, MepeBa)KHO, AJS PO3PAXyHKY CYIOBOTO
360py, Ha COpaBXHiH CyOIHCTUTYT MO30BHOTO TPOBAKEHHS, BaXKJIWUBHUH,
MOJIEKyAN OCHOBHHUU KPUTEPiH, 3aBASKU SKOMY BinOyBaeTbcsl AudepeHLialis
CYyIOBUX MpPOLEAYpP B paMKax MO30BHOTO MPOBAIXKEHHS, ane/siliiHOTO po3-
rJIgAy CHpaBH, a TAKOXK BIJIMBAE HA MOXKJIMBICTb KaCaLiMHOTO OCKapXKeHHS
cynosoro pimenHsi. To6To 6e3nocepefHbO BIJIMBAE HA peaJisallilo MPUHLU-
My MPOMOPUIHHOCTI B LIUBIJIbHOMY CYLOUUHCTBI.

Bracninoxk npuiHATTS Ta HabpaHHS YMHHOCTI 3aKoHY YKpaiuu Bix 19.06.2024
No 3831-IX «IIpo BHecenHss 3MmiH gm0 LluBiabHOTO TpolecyasbHOrO KOIEKCY
Yxpainu Ta Kogekcy angMiHicTpaTHBHOTO CY[IOYMHCTBA ¥ KpalHU LIOJA0 rapaHTy-
BAHH$ [IpaBa Ha CYAOBHUH 3aXUCT y MaJO3HAUHUX CIIOpax» Oy/0 CyTTEBO 3Mi-
HEeHO PO3MOJiT UMBIIBHUX CIIPaB 32 1030BaMM MaHHOBOTO XapakTepy Ha Ipynu
3aJIeKHO Bifl LiHU N030BY Ta IELIO0 YCKJIAJHEHO NiACTABU PO3MEKYBAHHS LUBIi/Ib-
HUX CIPaB Ha CIpPaBH 3arajbHOrO Ta CIPOLIEHOTO MO30BHOIO MPOBAIKEHHS.
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AHoranis

Andporos I. B. Buaue winu no3oBy Ha LMBiibHY npouecyaasHy gopmy. — Crarrs.

JlaHa HaykoBa CTaTTsl NPUCBSYeHA BH3HAUEHHIO XapaKTepy BIJIMBY LiHH MO30BY Ha IpO-
Leoypy PO3IJIsy Ta BUpIlleHHS LUUBINBHUX CIIpPaB y CYyAax IMeplIoi, amessilifHOl Ta KacauilHol
iHCTAHMl.

Y craTti pocaiKeHO MOPSNOK BilHECEHHS LUBIIbHUX CIIPaB 0 KaTeropil MaJo3HauHUX LJIs-
XOM IPSIMOI BKa3iBKH B 3aKOHi UM 3a YXBaJIOIO Cyly, OXapaKTePHU30BaHO MiACTaBH AUdepeHLiaLil
CYZOBOI MPOLENYPH Ha 3arajbHe Ta CIPOLIEHe M030BHE MPOBA/RKEHHS 3a/€XKHO Bif LiHU M030BY,
JIOCJIIP>KEHO BIJIMB LiHHM T030BY Ha PO3IJISA CIIPaBH 3 BUKJIMKOM YYaCHHKIB CIIpaBH B CyIOBe
3aciIaHHs UM BHKJIOYHO B IOPSAKY MHCbMOBOIO IIPOBAPKEHHS. TaKkoXK B CTaTTi OKpecsaeHo Mif-
CTaBM Ta NpoLecyaJbHUH MOPSAOK NepeBeleHHS PO3VIsSLy CIpaBH i3 3arajbHOr0 y CIIpOLIeHe
TI030BHE NPOBA/KEHHS] Ta HABIAKH.

CrBepaXKyeThesl, 10 3 HabpaHHAM 4MHHOCTI 3akoHy Ykpainu Big 03.10.2017 Ne 2147-VIII
Yxpaiau «IIpo BHeceHHs1 3MiH 1o ['ocmomapcbKoro mpouecyasbHOTo Kofekcy Ykpainu, LluBisb-
HOTO MpolecyalbHOro Kojekcy Ykpainu, Kogekcy aaMiHicTpaTHBHOIO CyfOUMHCTBA YKpaiHU Ta
{HIIMX 3aKOHONABUMX akTiB», sikuM LII1K 6yB BuKIameHuil y HOBil penaxuii, liHa MO30BY 3HAYHO
MOCHJIMJIA CBill BILIMB Ha LMBIMbHY NpoLecyasabHy (OpMY, MepeTBOPUBLINCH 3 MPOCTOTO PEKBi-
3UTYy [030BHOI 3asiBH, HeOOXiHOTO, MepeBaXKHO, MJIs PO3PaxyHKy CyLOBOro 360py, Ha CIIpaBXK-
Hill CyGIHCTHUTYT IO30BHOTO NPOBAIKEHHS, BaXKJIMBUH, NMOAEKYIH OCHOBHHUH KPUTEPiH, 3aBISKH
KoMy BinOyBaeTbcsi AudepeHLialis CyJOBUX NpOLELyp B paMKaX I1030BHOTO IMpOBaKeHHS,
anessiLiiHOrO pPO3IJIsAy CIIPaBH, a TAaKOXK BIIJIMBAE HAa MOXJHUBICTb KacalilHOTO OCKap»KeHHS
cyznosoro pimeHHsi. To6To Ge3rnocepenHbo BIJIMBAE Ha peasisalilo MPUHLMIY MPONOPLiHHOCTI
B LIMBIIBHOMY CYAOYHMHCTBI.

3po6JsieHO BUCHOBOK, 110 BHACJIOK NPHHUHATTS Ta HaOpaHHsS YMHHOCTI 3akoHY YKpaiHd
Bin 19.06.2024 Ne 3831-1X «I1po BHecenHs 3MiH 10 LIuBiMbHOTO MpoliecyanbHOrO KOAEKCY YKpai-
HM Ta Konekcy aaMiHiCTpaTHBHOTO Cy/lOUMHCTBA YKpaiHU LIOAO0 rapaHTyBaHHS MpaBa Ha CylLOBHH
3aXHCT y MaJ03HAUYHHX CIopax» OyJO CYTTEBO 3MiHEHO PO3MOM/T LMBITBHUX CIPaB 3a M030BaMH
MaiHOBOTO XapakTepy Ha I'PYNH 3a/leXHO Bil LHH M030BYy Ta JAELI0 YCK/JIaAHEHO TiACTaBH pO3-
Me’KyBaHHS LMBIJIbHUX CIPaB Ha CIIPAaBH 3arajibHOrO Ta CIIPOLIEHOTO T030BHOTO NPOBAIKEHHS.

Katouosi carosa: npaBoCcyiis, CyIOBUH 3aXUCT, UMBIILHUH NpolLiec, LUBiJIbHA MpolLecyanbHa
(hopma, MO30BHE MPOBAMKEHHS, LliHa M030BY, MaJO3HaUHa CIpaBa.

Summary

Andronov I. V. The influence of the cost of claim on the civil procedural form. — Article.

This scientific article is devoted to the determination of the nature of the influence of the
cost of claim on the procedure for consideration and resolution of civil cases in the courts of
the first, appeal and cassation instance.

The article examines the procedure for assigning civil cases to the category of insignificant
by direct instruction in the law or by court order, characterizes the grounds for differentiating
the court procedure into general and simplified lawsuit proceedings depending on the cost of



10 Haykogi npaui HY OIOA

claim, investigates the influence of the cost of claim on the consideration of the case with the
summoning of the participants in the case to a court session or exclusively in the order of
written proceedings. The article also outlines the grounds and procedure for transferring a case
from a general to a simplified claim proceeding and vice versa.

It is claimed that with the entry into force of the Law of Ukraine dated 03.10.2017 No.
2147-VIII of Ukraine «On Amendments to the Economic Procedural Code of Ukraine, the
Civil Procedural Code of Ukraine, the Code of Administrative Procedure of Ukraine and other
legislative acts», by which the CPC was set out in a new version, the cost of claim significantly
increased its influence on the civil procedural form, transformed from a simple requisite of a claim
statement, necessary, mainly, for the calculation of a court fee, to a real sub-institute of a claim
proceeding, an important, sometimes the main criterion, thanks to which the differentiation of
court procedures within the framework of a claim proceeding, appellate consideration of a case
occurs, and also affects the possibility of a cassation appeal of judgement. That is, it directly
affects the implementation of the principle of proportionality in civil proceedings.

It was concluded that as a result of the adoption and entry into force of the Law of Ukraine
dated 19.06.2024 No. 3831-IX «On Amendments to the Civil Procedure Code of Ukraine
and the Code of Administrative Procedure of Ukraine on Guaranteeing the Right to Judicial
Protection in Minor Disputes» the distribution of civil cases by claims of a property nature on
groups depending on the cost of claim and the grounds for dividing civil cases into cases of
general and simplified legal proceedings are somewhat complicated.

Key words: justice, judicial protection, civil process, civil procedural form, claim proceedings,
cost of claim, minor case.
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MNOJITH3AIIA BOPOTbBHU 3 TEPOPU3MOM Y €BPOIII
B 1970-X POKAX TA iif BIINIMB HA PO3BUTOK MI2KHAPOJIHOI'O
MOJITIEVICBKOTO CIHIBPOBITHHUIITBA

ITocranoBka npo6aemu. boporbba 3 TepopusMoM Oysa OCHOBHUM Hamps-
MOM Mi>KHapOJHOTO TOJILENUCHKOTO CHiBPOOITHULTBA Ha PAaHHBOMY €Tarli HOro
po3Butky 70-80-x poxax XX croqitts. TepopucTuyHa 3arposa crasa OTHUM
3 HAUMOJITU30BAHIILIUX MHUTaHb Y €BPONEHCHKOMY MyOJiUHOMY AUCKYPCi B Lel
nepion, 10 BHUKJIMKAJMO AWCKYCiIO I1OJO0 CTBOPEHHS IIOCTIMHO Ai0YOro OpraHy
noJiledcbkoro cniBpobiTHULTBA Ta 3yMoBuJ0 cTBopeHHs ['pynu TPEBI. Hocai-
I2KEHHSI MO3WLIH 1epKaB 3 LbOr0 MUTAHHS MOKAa3ye, IKUM YMHOM iXHi po36ix-
Hi y Wil cdepi MOCTyNnoBO rapMOHi3yBaJucs OA0 (POPMYBaHHS ifiel cnitbHOl
npomudii mepopucmuuniii 3aepoai.

MeTor0 NOCTifAKEHHS € BHUSBJEHHS XapakTepy Ta 0COOJMBOCTEH AHCKY-
cil 1woa0 Mi>KHApOAHOTO MOJIiIIeHChbKOro CHiBpoOiTHUILITBA B €Bpomi y cdepi
6opotb6u 3 TepopusmMom y 70—80-x pokax XX crTosiTTs.

AHani3 ocTaHHiX gocaigkKeHb i myOaikamiii. CTaH onpauoBaHHS MpPoO-
6J1eMaTUKH PO3BUTKY MiXKHAPOIHOTO TMOJiLeHChKOT0 CiBpoOiTHUITBA B €BpoIIi
B JIOCJIM)KYBaHWH Mepiof BaKKO Ha3BaTH 3aA0BiIbHUM. ¥ BITUM3HSHINA JiTe-
paTypi BiICYTHi HaBiTh MOYAaTKOBi PO3BiAKH 3 MAHOTO MUTaHHSA. ¥ 3apybixk-
Hill JiTepaTypi MOXHa BUAIUTH PSil aBTOPiB, 110 AOCJIIUIN TOJITHUYHY Ta
[HCTUTYLIMHY iCTOPIiI0 iHCTUTYTIB Mi>KHaPOAHOTO MOJIiLEHCbKOr0 CHiBPOOITHHU-
ITBa B €BpoNi B JOCJIIXKyBaHWH Mepiof, cepel SIKMX MOXKHA BUIIIUTU Po6O-
™1 D. Koonira, E. O6epnockamna, II. Kanenmaitna. BogHouac, kommiekcHe
JOCJiKEeHHSI BKa3aHUX MUTaHb A0cCi BincyTHe. [laHa cTtaTTsl € cnpoboro momo-
JIaTH L0 MPOTajuHy B NOCJ/iIXKEHHSX.

Bukaan ocHoBHoro marepiaay. [lpu nocnimxenni crtBopenus ['pynu
TPEBI nouinbHO Big3HAYMTH [eKiJibKa MOMEHTIB, SIKi CTOCYIOTbCS MOTHBALH
JlepKaB LWOJ0 NiATPUMKH 11 cTBopeHHs. 15 Himeuunnu e 6yna 3arposa Tepo-
pusmy. Himenpku# ypsin 3a yacis kanutepcersa Binai Bpannra y 1969—1974 po-
Kax ClpuiMaJ/y BHYTPIllIHIO Oe3MeKy sIK YaCTHHY COLiaJbHOI OMITHKH Ta M0OY-
J0BU 0e3neyHoro cycniabcTBa. BimmosinHo, Ha mouyatky 1970-x pokiB Himelb-
KU{ ypsil 3alpoBafiB HU3KY 3aXOAiB Ta pedopM y BiANOBiAb Ha 3pocCTarOUy
KiJIbKiCTb TEPOPUCTUUHHUX {HIUIEHTIB, 30KpeMa SKHUX PSi PenpecUBHUX pedopM
MpPaBO3aCTOCYBAHHS, IO iHILiIOBaJUCS MepeBaXKHO HA BHUCOKUX MOJITHYHUX
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piBHsIX. Cepen Habi/MbII BaXKIUBUX TporpaMa MojepHizauil Ta iHTeHCH)ikawil
60pOoTbOU 3i 3JIOUMHHICTIO Ta BCEOXOIIOUA (pefepasbHa porpaMa BHYTPill-
HbOI Oe3nekH, 1o Oy/Id 3anylueHi Bixnosinso B 1972 ta 1974 pokax [1, c. 250].
Lli ta iHWi 3ycu/ans ypsiny, CIpsIMOBaHi Ha LeHTpaJgidauilo, MOAepHi3alilo Ta
Kpally KOOpAHHallilo npaBo3acTocyBaHHs B Himeuuuni ta 11 denepanbHuX 3eM-
JISIX {MIOCTPYIOTh, MO-TEpIlie, MOJiTH3alil0 BHYTPilIHboI 6e3neku B HimeuuuHi,
a no-gpyre nosBy chepu MoMiTHKU Gesneku [2, c. 89].

Po3BuTOK MikHapomHOro miaxoxy A0 60poTbOM 3 TEPOPU3MOM Yy BHYTPill-
HiX AMCKYCifIX LI0A0 TPAaHCKOPIOHHHX il MPOTH Mi2KHApOAHOI OpraHi3oBaHOI
3JI0YMHHOCTI CHPHUSB MOJITH3aLil TeMaTHUKH BHYTpillHbOI Oesneku. Oxpemi
YMHOBHUKH (hefiepajlbHOrO Ta 3eMeJIbHOTO PiBHSI aKTHBHO JIOO{I0OBa/u MpoBe-
JeHHS €BPONEeNCbKOl KOH(epeHLil MoA0 iHCTUTYyLiOHadi3alil cniBpoOiTHULTBA
B paMkax €Bponeicbkux CnibHOT B (hopMi €BpONEHCbKOro ModiledcbKoro
ynpaBJiHHS. 3aK/JAMKH 10 Mid, BUCBiTJEHHS B Mejia Ta, BiANMOBiIHO, BHCOKA
MOMITHICTb BiAOBIAHOI TeMaTHUKH JHLIe MOCUJUIN LIeH THUCK.

Y Tto#i uac, sik odiuitiHi ABOCcTOpOHHI miaroToBui Aii A0 KoHpepeHuii €EC
tpuBain y Ppanuil 3 1974 poky, BinOyaucs ABi MOA(i, WO NOCHIMIN IT0Ji-
TU3alLil0 TeMHU BHYTpillHbOI Oe3neku. MmeTbcs mpo ABi TepopUCTHYHMX ara-
Kd, a came BuKpaneHHs [lerepa Jlopenua npencraBHukamu Ppakuii YepsoHoi
apwmil Ta o6.0ry nocosbetea PPH y Croxrosemi 24 kBitHs 1974 poky wicTbMa
tepopuctamu PYA, mix yac Kol B 3apy4HUKH OyJ/10 3aX0MneHo 12 YHHOBHUKIB
MOCOJIbCTBA, 3 fKUX ABO€ OyJso BOUTO. De3cymHiBHO, Li iHUMAEHTH Bimirpaau
CBOIO POJib y fe6aTax Moo Ge3neKku B HiMelbKOMY CyCHiabeTBi [3].

Bonnouac, y 1975 poui moxkHa 6ysio criocTepiraTd iMmysabC B HiMEIbKHUX
npedepeHUisX MIOA0 NMPOCYBAHHA MiXKHAPOAHUX MiH, LI0 BUXOAWUJIU 32 MeXi
3BUUAMHOTO (YHKLUIOHAJBHOTO THCKY BiI B3aeMmosanexHocTi. Kpim Toro,
HimeuunHa npocyBana ineto kKoH(pepeHLl cepes iHIIMX €BPONEeNChKUX AepKaB.
[Tonitusauis nmigwroBxyBaja HimeuunHy npocyBaTH HaHy TeMaTHKy, KOHLEH-
TPYIOUYHUCb Ha 60pOTbOI 3 TePOPHU3MOM, B TAKUU CIOCIO BiAXOASUYM BiJ MOYaTKO-
BOI npeepeHLil 3arajJbHOro miaxoay A0 BCiel KaTeropil MixkHapoaHO! Ge3NeKH.
3cyB npedepentii B 6ik 60poThOU 3 TEPOPU3MOM IJIIOCTPYE Te, SIK Pi3Hi apai-
BepH BHU3HAuaJH cTaBjeHHs HiMeuunHu B nepiof, 110 PO3IJISAAETHCS.

Binnmosigmio HiMeuunHn Ha fBa TepOPHUCTHYHMX Hamajad, o Oyad 3ragaHi
BHILE, CTasa sIBHA I€MOHCTpallist KOHTpoJso. PenepanbHuM ypsaom Oy CTBO-
peHi KpPU30Bi KOMiTeTH, LI0 MOJA/N0 SIBHUHM CHTHAJ He TiJIbKHM HiMeUbKid rpo-
MaJICbKOCTi, ajie ¥ €BpoTelchbKUM ypsigaMm. I pomaacbka nymka ta Menia B @PH
B TOW Yac MiATPUMYBaJH BCe OiJbIl KOPCTKY JiHil0 TOBENiHKH LIOA0 Tepo-
pU3MYy, IO MPHU3BEJIO A0 NPUUHATTS caMe TaKOro MOJITHYHOrO Kypcy YPSLOM.
B 1boMy KOHTEKCTi peryJsipHO MOBTOPIOBaJacsl PUTOPHMKA LI0I0 €K3UCTeHLiH-
HOI 3arpo3H, SIKy CTaHOBHMTb TepopusM [4, c. 165].

Lle neMOHCTpPy€e HACKINBKH BaxkKJAUBOI Oy./a MOJiTH3aLis A5 TPOMaACbKOro
0OrOBOpPEHHS TEPOPU3MY SK TEMATHKH, L0 NoTpeOyBasa HeraHO! MOJMiTUYHOL
yBar. ¥ 1975 poky HiMelbKi MOJITHKK OyJIH rOTOBI 3MiHCHUTH OYAb-5Ki HEOO-
xinHi 3axonu. B 3asaBi Byngecrary kanugsep IlImiar, Hanpuk/aan, Big3HauuB, 110
«BCi, XTO TOTOBUM 3axXMILATH AepKaBy NOBHHEH HiMTH A0 KOPAOHIB TOTO, 110
nosBosisie iepkasax [5, c. 88]. Lla spocTaroua HinecrnpsiMoBaHa MoJiTH3aLis Bee
6isbllle po3BUBasa TeMy cekypusauii. [TosiTuunnué BuMip 60poThbU 3 Tepopu3-
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MOM Ta NoJiTHKH BHyTpimHbo! 6e3nekn PPH ta foro mositusauis B cycminb-
CTBi Ta MeJi MpeacTaB/siiu cobO0 CYTTEBHUH NpaiiBep HiMelbKol npedepeHwi
LOJ0 Na/eKOCSKHIX MI>KHAPOIHUX Mifl npoTH Tepopuamy [6, c. 458].

3okpema, (enepanpHui MiHicTp foctuuil I. M. ®Poresnp akTHBHO /n06i0BaB
yXBa/leHHS] €BpoNeHchbKoi KOHBeHI{l Mo 6opoThbi 3 Tepopu3MoOM, siKa 3pell-
Tolo Oyna yxBaseHa Pajmoio €Bponu Ta BimkpuTa AJs MignmucaHHs 27 ciuHs
1977 poky [7]. TnimiatuBu Himeuuunu BKOTpe iJIIOCTPYIOTh, LI0 CHiBiCHYBaHHS,
B32a€MO3aJ/IeXKHiCTh, Ta MOJITH3aLil 4acTO B3aEMOAIIOTb Ta IOCHJ/IIOTh OfHA
O[HY SIK MOsICHIOWYi (pakTOpH meBHOI npedepeHUii. B Tol yac sk noJitusauis,
6e3yMoOBHO, Oysa OMHUM 3 ApalBepiB HiMelbKOI KaMIaHil 3a MiXkHapoAHE CIHiB-
pPOOGITHULTBO, B 0(illiHHOMY AUCKYpPCi JOMiHYyBa/X MOSICHEHHS, 1110 TPYHTYIOThCS
Ha B3aEMO3a/eXHOCTI SK MiACTaBi I/ KOJNEKTHBHUX [IiH. 3asiBJASJIOCS, IO
TEepPOPHU3M Telep TMOTPOXKYE He ONHIM Nep:kaBi, a iCHyBaHHIO HOPMaJbHUX MiX-
HapOMHUX BiTHOCHH. AHaJIOriYHy PHTOPUKY MOXKHA 3HAUTH B HIMeLbKiH Mpo-
No3uLil MoMiTUYHOI AeKJapalii nix yac €Bponelcbkol KoH(pepeHLil 3 BHyTPiLl-
Hboi Gesneku 29 uepBHs 1976 poky, siKa TAaKoXX BUIPaBIOBYBaJja €BPOTeHChKe
noJiinefcbKe cniBpoOiTHUITBO MOTPeboi0 B MiXKHAPOAHIN Oe3melli, 10 NTOXOAUTh
3 ryioGadisauii [8, ¢. 81].

3ak/NMKalouu 10 KONEeKTUBHUX il y 60poThOi 3 MiXKHAPOAHHUM TepPOPHU3MOM,
Himeuunna iHiniroBasa cTBOPeHHSI TPbOX POOOUUX T'PYI, HiSJBHICTh SIKUX BUS-
BUJIacsl HelnoBrotpusasnow. OnHak, TepakT Ha oJimmiagi B MioHXeHi BIJIHHYB
Ha npedepenuil HiMeudnHu mono eBpomelcbKoro moJineicbKoro CrniBpobiTHHU-
urBa cytreBo raubue. Tak, E. O6eposckaMn BKasye, 110 HiMelLbKi (enepasbHi
minictpu [anc Hitpux I'enwep, Bepuep Maiixodep ta Banbrep Illeens cranu
YyJleHaMHd KPHU30BOTO KOMiTeTy, YTBOPEHOro AJis TOro, abu po3r/sigaTH MUTaHHS
3aXOIJIeHHS 3apy4YHUKIB. ['eHIlep HaBiTh BiB MpsIMi IeperoBOPU 3 TEPOPHUCTAMHU
Ta 3amporoHyBaB cefe B 0OMiH Ha 3apyuHHuKiB. He Moxe OyTH CyMHiBY, 110
el Oe3mnocepeqHil JMIOACBKIM AOCBiA Ha Mepluid JiHil 60poTbOU 3 Tepopuc-
TUYHUM HaNajoM BIJIMHYB Ha LUUX MOJITHKIB B MUTAaHHSAX TEPOPHU3MY Ta BHY-
TpilHbOI 6e3neku. B bomy KoHTekcTi mponosuuis ['eHilepa 1o €BponendcbKol
KOoH(epeHIii 3 BHYTPillIHbOI 6e3meKH HamouaTky 1973 poKy BUI/IsIae 4UMOCH
GinblnM, Hix 36ir y uaci [9, ¢. 328].

Xo4a B3aeMoO3a/eXKHiCTb Biflirpasa meBHy poJib B MOTHBALil HiMeuunnu pos-
BUBATH iflel0 MiXKHAPOJHOTO MOJilleHChbKOr0 CHiBPOOITHUIITBA Ta BHYTPILIHBOL
Gesneky, came pizaHuHa y MIoHXeHi CTBOpHU/IA NOTPIOHUIN MOJITHYHUH IMITyJIbC
I/l TIPOCYBaHHS CHiBPOGITHUIITBA Ha eBpornekicbkomy piBHi [10, c. 19]. [Tonan
3BUYAWHUU 10K, Hamaj CTBOPUB IMNOOKe MOUYYTTS HEBMEBHEHOCTI 3 OOKY Tpo-
MaJCbKOCTI Ta MOJITHKIB Ta 3alUT Ha NOCUJIEHHS POOOTH B Tajy3i BHYTPilIHbOL
Geameku [11, c¢. 114—115]. Takum yuHOM, HerakiHa moJiTuuHa peaxuis ®PH
Ha TepakT B MIOHXeHi 3pellTo0 3aKJaJja OCHOBU €BPONeHCHhKOro MoJiledCchbKo-
ro crniBpoGiTHUITBA 3 NMUTAHb TEPOPU3MY Ta BHYTPIlIHbOI OGe3neKH.

[ToniTusauis 6i1a 3HaYHO MEHILOIO Ta Bilirpajsa 3HauHO MEHII BUpIlIaJbHY
posib y BU3Ha4yeHHi npedepenuin Ppanuii, xoua Ppanuis TicHO cniBmpaioBana
3 HimMeyuunHowo B migrotoBLi 3ansaHoBaHO! KOH(epeHLil MiHICTPiB BHYTPILIHIX
npaB nepxas-ydacHuupb €EC. Ha Bigminy Binm Himeuuunwu, 3 ii sBHO 3asiBJe-
HHUM iHTepecoM Yy NPOBeJeHHI MiHicTepCbKO! KOH(pepeHLil 3 NUTaHb BHYTPILIHIX
CrpaB sKoMora wBuiue, nosuuis Ppanuil 6yna 3HayHO Oi/bll CKENTHYHOIO.
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Xoya ¢panuis cnoyatky HehopMaJabHO cniBnpauBasna 3 HiMequnHowo 3 TUTaHb
60poThOU 3 TEPOPHU3MOM Ta He 3amepeuyBajia NMPOTHU iHTeHCcHUbiKaLil cniBpobiT-
HUILITBA Ta PO3LIMPEHHS HOro Ha iHIIi AepKaBU-yuacHHLi €Bponeiicbkux Crifb-
HOT, BOHA MpOSIBJSJA CHUJbHY CTypOOBaHICTb IIOAO BiIHOCHH 3 apaOGCbKUMHU
nepxxaBaMu. Ll mo3uuis BKasye Ha BiICYTHICTb MOJiTH3aLil Ta TPOMAACHKOTO
TUCKY 3 MUTaHb BHYTPilIHbO! 6e3neku Ppanuii. binbire Toro, came mMipkyBaHHS
30BHIIIHBOI NMOMITUKKA BU3HAYM/IH NpedeperLio PpaHLil HA YHUKHEHHS MOJiTH-
3auii aiii CnisbHOT TPOTH TepopusaMy. DpaHllig HABiTh OTPOXKYBaJsa MOBHICTIO
BUHTH 3 He(opMasJbHUX YTOJ, SKLIO BOHU CTAHYTbh MYyOJiYHUMU, TAKUM YHHOM
(hakTUUHO 3a06JI0KYBaBLIM iHiUjaTUBY HiMeudnHH LIOAO ILIBUAKOTO CTBOPEHHS
['pynu TPEBI [12, c. 72].

Ha Bigminy Bin Bucoxoro piBHs nositusauil B Himeuunni, y ®panuil rematu-
Ka JIiBOrO Ta MpaBoro TepopuaMy Ha nodatky 1970-x pokiB akTUBHO He 06roBo-
ptoBasiacsi. PiBeHb TepopucTUyHOro HacuabcTBa y Ppaniii 6yB CyTTEBO HUXK-
YMM 32 HiMeUbKHUH, | TEDOPUCTUYHI TPYNH He CIPUHAMA/INCA K 3HA4YHA 3arposa
(paHLy3bKiil mepxkaBi Ta rpomaicbkii Gesmeni [13, c. 431]. Mix 1974 ra
1985 pokamu PpaHuis 3a3Hata 358 TePOPUCTUUHHUX iHIMAEHTIB, Y TOH Yac K
Himeuunna — 2355 [14, c¢. 181]. IToka3oBo, 1110 KiJIbKiCTh TePOPUCTHYHHMX AKTiB
B Crosyuenomy KoposiBeTsi cknana 242 [14, c. 181], ane npu upomy BoHO
aKTHBHO miaTpumysaso Ail CriabHOT 1ono Tepopusmy. Lle, fimoBipHO, neMoH-
CTPY€, WO PiBeHb TEPOPUCTHUHMX HamaniB Ta (pakTHUUHA B3aEMO3aJ€KHICTb
cami o co6i He MOXYTb MOSICHUTH npedepeHLii nepkaB B 6iK €BpOIeHChKOro
cniBpobiTHULTBa. Takox cJ/ig 6paTH 40 yBard THUIN TePOPHUCTHUYHHUX HamaliB.

Binnosigno, nositusauis y @panuii cyTTeBO 3pocsaa Hanpukinui 1970-x pokis,
KOJIM PajiMKaJ/IbHi IPYMH NOPOIHIIH B TPOMaJICbKOCTI CTPpax WINAXOM Ol CHC-
TeMaTHYHMX aTak [15, c. 124]. [TeBHuil cTyniHb mosiTH3auil woxo cdepy BHY-
TpilwHiX cnpaB Ppanuii Bxke icHyBaB HamoyaTky 1970-x pokiB §IK HacJ/igoK
TEPOPUCTUUHUX HaMalAiB Ta 3pOCTaHHA piBHS 3jgo4uHHOCTI. OmHak, mogilis
y ®panuii 6ys1a HenmomysspHa yepe3 KOPCTKY TAKTHKY MPOTHIIT 3JIOUHHHOCTI.
BinnosigHo, ®paHuis cBizoMo npocyBasa Kypc Ha IeMoJiTH3allilo, B TOMY UHC-
1i LelleHTpasisaLiio ynpasiHHs nosiujeio [12, c. 73].

He nuBHO, mo B mepwiit nomosuHi 1970-x poxiB nporuais Ppanuii Oyab-
SIKii MOJiTH3alil CMiJbHUX €BPONEeHCbKUX 3yCHJb LIOAO0 GOPOTHOM 3 TePOPH3-
MOM mpusBesa 10 Toro, mo HimeuunHa oGepekHO mocTaBuJ/acs OO KOHTAKTiB
3 ®panuiero mono creopenHs [pynu TPEBI. Xoua na minicTepchkomy piBHI
OyJI0 DOCATHYTO 3TOAM ILIOAO TMOJiTHU4YHOTO JinepctBa Ppanuii ta HimMeyunnu
B KOHTEKCTi MOJIENChKOro CIHiBpOOITHULITBA, (hpaHKO-HiMellbka poboda Tpy-
na KOHLEHTPYBaJacsl MepeBaKHO HA MPAKTUYHIA ABOCTOPOHHINA Koomepauii, Ha
Ky BILTIMBaJ0 nparHeHHs Ppanuil yHUKHYTH ny6aiynol yBaru. Ko Crosyue-
He KopoaiBeTBo nmpoindopmysano @panuio ta Himeuunny, 1o BoHO 36HUpaeTh-
cs1 MyOJIiYHO OTOJIOCHUTH PO CBOIO IIPOINO3HUILII0 HA CaMiTi MiHICTPiB BHYTPIlIHIX
crnipaB nepxap-yuacHuib €EEC y 1975 poui B Pumi, ®panuis nosropusa cBoto
TMO3HUIL{I0 NPOTH NMy6/iUHOr0 HaroJocy Ha mpobsaemi Tepopusmy [12, c. 75].

[Toka3oBo, 110 X0ua MOJiTH3aLis €BPONEUCHKOro MOMiLEHChbKOTO CHiBPOOiT-
HUNTBa Oysa HebaxkaHoto, npe3uneHT Ppanuii 1'EcTeH cTaB 3aTaTuM npubid-
HUKOM €BPOMEHNCHKOro MPOEKTy Ta 6axaB 3pobutu 3ycusns PpaHuii B uboMy
HampsiMKy BiIOMHMH rpoMaicbkocTi. B mpomy koHTekcti PpaHLis aKTHUBHO
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npocyBajsa CTBOPEHHSI €BPONEHCHKOr0 MACMOPTHOrO €003y B EBPONEHCHKIH
Pani, B TOMy 4MCJIi, 3MEHILIEHHSI TPUKOPIAOHHOr0 KOHTpoJ [16, ¢. 55].

[Toni6HO mo moJiTH3aLil BHYTPIillIHbOI Oe3neku B HimeuuunHi, oco61BO B ce-
pi 6opoTebu 3 TepopusmoM, y Crnonyuenomy KopouiBeTsi BinfyBanucs macui-
tTabHi my6Jiuni ne6aTtu uopo 6e3meKkoBoi cutyauil. Hamamu niBux TepopuctiB
Ta crnpo6u migpuBy OyniBesb napiameHTy Ta JloHpoHcbKoro Tayepa Bimirpanu
BaXKJIMBY POJb B fe06aTax IIOA0 CYCHiJbHOI Oe3NeKH Ta BepXOBEHCTBA NpaBa.

Kosu npem’ep-minictp [aposbn Binbcon B mpomoBi B suctonani 1974 poky
NiITBEPAMB «HaLly PilllydicTh BiACTEXKUTHU Ta e(eKTUBHO posibpaTucs 3i 3Ji0-
YHHLSMH, Ki CTOSATh 32 UMMM XKax/JUBUMH BOMBCTBaMu» [16, c. 56], Bin roso-
puB npo Ge3nocepenHIo peaklilo Ha 3aHENIOKOEHHS I'POMafIsiH y 3B’ 3Ky 3 Hisi/b-
HicTio TepopuctiB y CrionyueHomy KoposiBeTsi. OnHak ocTaHHI TPOIOBKYyBaIN
nigpuBaTH MyOJiUHUN MOPSIOK Ta BUKJWKATH TPUBOTY B CYCIIJIbCTBI B HACTYTI-
Hi poku. Psn TepopuCTUUHUX HamaliB BUKJWKAB BUCOKUH PiBEeHb 3aHENOKOEH-
HS Ha BHLIMUX MOJITHYHUX PiBHAX Ta LIMPOKE BUCBITJIEHHS B Melia [17].

Y KOHTeKCTi CHJ/IEHHS T'DOMaAChKOTO 3aHENOKOEHHs Ta 3pOCTaiyol MoJi-
tTu3auil Oysn0 yxBajeHi HanA3BHYalHI 3aKOHONABYi 3aXOAd, TakKi SIK 3aKOH
npo 6opoTeby 3 Tepopusmom (Prevention of Terrorism Act) [18]. Tonitnuwi
JIMCKYCil TakoK HaOyBaJu roCTPOTH, 0COOJMUBO 1100 MOXKJIUBOCTI MOBTOPHOTO
3anpoBa>KeHHsl CMePTHOI Kapy 3a TePOPUCTUUHI 3/JI0YMHH, 110 AEMOHCTPYBaJIO
HACKiJIbKM CUJIbHI eMOLil BUPYBa/lu B OPUTAHCBKOMY CYCHiNIbCTBI Ta MOJITUKYMi
B Llel yac.

Minictp BHyTpiHiX cnpaB Crnonydenoro KoposiBeTa 6yB nmepiinm, XTo Bin-
YyB MOJITHYHHAN Ta TPOMAACHKUH THCK Ta BUMYIIEHWH OyB 3aXUIIATHUCS B map-
JlaMeHTi uyepes, HiOUTO, BiICYTHICTb »KOPCTKOI BiATIOBiAi Ha TEPOPU3M 3 OOKYy
ypsany. He nuBHO, 1m0 3arajbHe 3aHENOKOEHHS LIOAO TEPOPHU3MY 3PELITO0
NepeTBOPUJIOCS Ha 3aHENOKOEHHS YPSIAy 1100 TOTO, 1O CJAif 3AIHCHUTH KPOKH
051 60poThOH 3 UM sBHUlleM. Lle 36irsocsi B yaci 3 mjiaHaMu €BPOTIEHUCHKOTO
cniBpoOiTHULTBA. bBisnbll KOHKpeTHO, Le 36irjocs 3 neperosopamu 3 Himeuuu-
Hoto Ta PpaHLi€elo Ta 3pOCTAIOYUM THCKOM Ha €BPONEHCHKi ypsiau 11010 60pOThb-
6u 3 Tepopu3MoM. 3 po3poOKOK OpPUTAHCHKHUX MPOMO3HWIIH II0M0 3yCcTpidi Ha
BHUCOKOMY piBHI MiHICTpPiB BHYTPIlIHIX cnpas, BigOyBaBcs 0OMiH IyMKaMH MixX
®panuiero ta HiMeyunHoo 1100 3HaueHHS! 3pOCTAOUOr0 THUCKY I'POMaACBKOL
OYMKH B OisbiocTi eBponeicbKux kpaiH. Lleil Trck npussiB ypsin CrosyueHoro
KopoaiBcTBa 10 MyMKH, L0 BiACYTHICTb YyrOOW MOXeE AOPIBHIOBATU BiCYTHOCTI
yBaru 10 npo6/eMH MiKHapOAHOTO TePOpPU3MY. 3 OIVISILYy Ha CUJBHUH IpoMaj-
CbKUH Ta MeJiMHUH iHTepeC N0 KOHTPTEPOPUCTUUYHHUX 3aXO[iB, MPUKMETHO, LIO0
OpUTAHCBKUH YpPSiA MOYATKOBO BiAfaBaB MepeBary TPUMATH MPOMO3ULIl 1100
crBopenns ['pynu TPEBI nosa cycmninbHoto yBarowo. MiHicTepcTBO BHYTPIllIHIX
CIpaB MNPOSIBJAS/IO 3aHENOKOEHHS 110 iH(QOpMalis MoXKe MPOCOUHUTHUCS B Mei
IO TOro, SIK OpPUTAHCBKI MJaHH OyoyTb OOroBOpeHi 3 {HIIMMH [AeprKaBaMu-
ydacHuUsIMH. binblue toro, cepen MiHicTepcTB icHyBasja HeopMasibHa AOMOB-
JIEHICTb YHUKATH OYIb-sIKO1 MoJiTH3auil npono3ulid wwono ctBopeHHs TPEBI.

[Tonitusauis BHyTpilHbO! Ge3nekoBol cutyauil B CrnosaydeHomy Kopo.is-
cTBi B (opMmi myOJaiYHUX MOJITUUHHUX AebaTiB 100 TepopusMy IpaaHacbkol
pecny6aikancbkoi apmil (gani — IPA) BrutBana Ha 6puTaHChKy TpedepeHLi
Ha KOPUCTb PO3POOKH €BPOMNEHCHKOro MOJilledChKOro CHiBpoOiTHULTBA. Xoua
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JIUCKYCil MepeBaxKHO CTOCYBAJHUCS He MiXKHAPOAHOTO BUMipy TEpPOPU3MY Ta He
BUMAarajy HerauHuX [, MOCTIHHMH Ta 3pPOCTAlOUUU TPOMAACBKUHA THUCK BCe-
penuHi KpaiHU Ta MixKHapoAHid apeHi pobuau nas CrosydeHoro KoposiBcTBa
MOJIiTHYHO HEMOKJMBUM He MiATPUMATH €BPONEHUCHKi 3yCHJLIA 3i CHiBPOOITHHU-
urBa. [licna wananis IPA Tta cyrreBoi moaitusauii, Crnonyuene KoposiBcTBo
BilpearyBajsa uepe3 psi BHYTPIIUHbOAEPXkKABHUX MPABOBUX Ta MOJITHYHUX
3axoni. Hapoctatoui emouii Ta, 3maBanocs 6, HEUYTJAUBICTD TEPOPHUCTIB 10
CIPSIMOBAHMUX NPOTH HMUX 3aXONiB, BUKJ/IMKAJIU JUCKYCilO0 LIOAO CYCIHiJbHOI 6e3-
MeKU Ta 3pOCTAal04YMH THUCK Ha YPSA LIOAO NPOCYBaHHS MOJiLEHCbKOro CHiBpO-
6iTHuUTBa Ha piBHI €C [19].

[IpumitTHO, 10 HaBiTh micas Toro, sk CrosnyueHe KopoJsiBcTBO ycmimiHO
B35JI0O y4acTb B MiArOTOBYMX 3axojgax wwono cteopeHHs [pynu TPEBI Biit-
Ky 1976 poky, mosiTHsauis Ta rpoMaacbKMi THCK NPOAOBXKYBAJ/IH BilirpaBaTu
CBOIO pOJib.

Ha upomy Taii Bucokoi BHyTpimHbol nositusauil PPH ta Crnonyuene Kopo-
JIIBCTBO MPUCTYMUJU O MiXKYPSLOBHUX TeperoBopiB 1moao kKoHpepenuil. Bog-
HOuac, MiXKHapoJHA MOJiTH3alis LI0J0 B3aeMo3ajeXHocTel B cdepi 60poTh-
OM 3 TepopuU3My MOCHJIW/IM IXHI NpedepeHLil BiIHOCHO CHiBPOOITHULTBA Ha
piai €EC. IllupoxomacuitabHi TepOpUCTUUHI Hamaau 3 TPaHCHALiOHAJbHUM
BUMipOM Bce Oisibllie 0OrOBOPIOBAJMUCS TPOMAJCBKICTIO, Melia Ta MOJiTUKAMH,
OCKIJIbKM BOHH, SIK YySIBJSIJIOCS, BiIPOMXKYBaJHU 3pPOCTAIOUy B3a€MO3aJeXkKHIiCTb
cepen nepxkas-yuacHuub €EC ta mo BchoMy cBity. [lpruknanamu uporo mMoxe
cayrysatu obsora 6yaisai OIEK B rpymni 1975 poky [20] uu onepauis «Enre-
66e», Mig yac sIKOI i3palyibChbKi CHeLcayKOU 3BiIbHUIN BUKPAJ€HUH TE€pPOPUCTa-
Mu Jitak [21]. 3HauyimicTh UMX MOMITH3YIOUMX MOAIM B MiKHADPOAHOMY MacCLl-
Tabi nmoJfrasa B TOMY, L0 BOHA NPH3BeJa A0 3POCTAHHS B3aE€MO3a/eKHOCTEH
MiX ypsiIaMH.

BesymoBHO, mosiTH3alis cTana BaxKJIMBUM JApadBepoM MpedepeHLid aep-
JKaB 1Jis €BporerchKoro crniBpodiTHuuTBa CriostyueHoro Koposisera ta @PH
B IepioJl MOPiBHHO BUCOKOTO CYCII/JIBHOTO THUCKY. T0xX OpUTaHCbKO-HiMelbKe
CMiBpOGITHUIITBO CTaJO BiAMOBiIAI0 HA BHUCOKY MOJiTH3allil0: BHYTPIlIHbOIED-
KaBHi npoGJ/ieMu nepeadauanocs BUPIIMTH Ha €Bponeicbkomy pisHi [22].

BucnoBku. [lotpe6a B 60poTb0i 3 MiXKHApOOHWM TEpPOPU3MOM CTaja
TOJIOBHUM pYIIi€M PO3BUTKY MiXKHAPOAHOTO MOJiLERCHKOTO CHiBPOOGITHUITBA
B €Bponi Ha paHHboMy etani. [lepiog 70-x pokiB XX cToJiTTS cTaB yacom
HanpalloBaHHS Ta KOHCOJifalLil MO3ULiH Jep:KaB 3 LbOro MUTAaHHS Ta IXHbOIO
30J/IMKeHHS 3 METOI0 AOCSATHeHHS cHifibHOI MeTH. K/o4oBY poJib B LIbOMY IpoO-
neci Bigirpann Himeuunna, Cnosydene KoposiBerBo Ta @paHuisi, B AUCKycCisgx
MK TKUMHU copmyBaBcs opmat Mail6yTHbol rpynu TPEBI sik oprany mixHa-
POLHOrO MoJiilleicbKoro chiBpobiTHULTBA.
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AHoTauis
Biprokos P. M. Ilonitusanig 6oporséu 3 TepopusmoM y €ppomi B 1970-x pokax Ta ii
BILJIMB Ha PO3BUTOK MiXKHapOJHOTO MOJilledCbKOro cniBpoGiTHULTBA. — CTaTTs.

Y crarti posrasinyTo nepenymoBu crBopenHst I'pynu TPEBI sik oprany mixkHapomHoro mo-
JIILIEUCHKOTO CMiBPOGITHUITBA B €BPOIIi, 30KpeMa MoJiTru3allis 60poTbOH 3 TEPOPU3IMOM, 3 STKUM
3iTKHYyJHCS eBporelchKi nepkasu B 1970-x pokax. Oxapakrepru3oBaHo no3unil ypsinis Crosyde-
Horo KopoJiBcTea, ®Ppanuii Ta PPH, sik 0CHOBHUX IpalBepiB PO3BUTKY MiXKHAPOAHOTO MOJIiLeH-
CBKOTO CIiBPOGITHULTBA y HOCHIMIKYBaHUH Mepiof.
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BusHaueHo mogil, 110 npu3Besu A0 MoJiTH3aLii 60poTEOH 3 MiXKHAPOAHUM TEPOPH3MOM Yy €B-
pOTIeACBKUX Aep:KaBax, Ta IXHIH BIJIMB Ha ()OPMYBaHHS MO3ULil €BPONMEHCHKUX IepkKaB 3 LbOTO
nutaHHs. Po3risHyTo ocobauBocTi (JOPMyBaHHS HaliOHAJbHUX MOJITHK MPOTHIII TePOPUCTHY-
HUM 3arposam, NO3MLil IPpoMaiCbKOCTi Ta Mejia B €BpPONeHCHKHUX KpalHax, 10 BILIMHYJO Ha
NOCUJIEHHS J106{l0BaHHS TEMAaTHKH BHYTPIlIHbOI Ge3rnekd Ta GOpPOTbOU 3 TEPOPU3MOM 3 GOKY
YPALIB LUX AepKaB.

Poskputo BruBM nositusauil Ha no3uuii ypsais Himeuunnu, ®Ppanuii Ta Crnosnydyenoro Ko-
POJIBCTBA y MiArOTOBLI Mi>KIep>KABHUX 3aXOAiB, CIPIMOBAHUX Ha 60pOTbHOY 3 TepopusMoM. Bu-
3HaueHo Po30iKHOCTI MixK mo3uuisMu ypsaiB HiMeuuwnn ta ®Ppanuii Ta po3KpuTo iX NpUUMHH.
HarosiowmeHo, 110 He TibKM (haKTUYHUE PiBEHb TEPOPUCTUYHOI 3arpo3H, LIO BUMIPIOETbCS KiJjlb-
KiCTIO TEPOPUCTHYHHUX {HUMIEHTIB, aje ¥ CTyMiHb NOMiTU3aLi MUTAaHHS 60POTHOM 3 TEPOPU3MOM,
Biflirpa/ii BUpilIagbHy poJib B (DOPMYyBaHHi MO3ULIHA AepKaB 3 LbOTO MUTAHHS.

OxapakTepr30BaHO MepelKOAH, 3 SKUMHU 3iTKHYJUCH JNepkKaBHu y (POPMYBaHHI CIiJIBHUX IO-
3UL{H 00 60pPOTHOH 3 TepopU3MOM, 30KpeMa CTOCOBHO ITyOJIYHOCTI MPaBOBHUX MOJITHK 32
BifnoBimHUM HampsiMoM. Jlocaif’KeHo 3MiHM y BHYTPIlIHbOMY 3aKOHOJABCTBi Jep:KaB, L0 Bilo-
Opasu/M Li MNOJITHKH, a TAaKOXK IXHi MPomnosuuil 1oao 60poTbOr 3 TEPOPU3MOM Ha MiKHApPOIHO-
My piBHi. XapakTepH3ylOTbCsl 3aX0IM, L0 3MIHCHIOBAJUCS MiHiCTpaMH BHYTpIlIHiX CIpaB €Bpo-
MeACbKUX KPaiH 3 MeTOI0 HaslarofXKeHHsI CHCTeMH OOpOTbOM 3 TePOPH3MOM Ha MiXKHapOAHOMY
piBHi. Po3rsisiHyTO cnijbHUE BIJIMB MOJITH3AaLil Ta IPOMAJCbKOr0 THCKY Ha €BpOMEHCHKi ypsau
NpY NPOCYBaHHI HOBUX (POPMATIB Mi>KHAPOJAHOTO MOJiLEeHCHKOro CHiBPOOITHULUTBA, 110 BTIJIUIUCS
B inel ctBopenHsi ['pynu TPEBI. Harosomeno Ha BupimaabHOMY BIIMBI MOJiTH3aUil Ha (hopMy-
BaHHS Mi)KHapOAHOTO MOJIiLEHChKOro CriBpPOOITHULTBA B €BPOMNi B AOC/IIKYBaHHH MepPiof.

Karouosi caosa: MixkHapoiHe moJilielicbke CNiBPOGITHULTBO, NOJiLeHcbKa iHTerpauis B €s-
pomi, ynpasJiHHs BHYTpilHbol0 Ge3nekoio €C, I'pyna TPEBI, €sponoa.

Summary

Biriukouv R. M. The politicization of countering terrorism in Europe in 1970-s and its
role in the development of international police cooperation. — Article.

The article examines the prerequisites for the creation of the TREVI Group as a body
of international police cooperation in Europe, in particular the politicization of the fight
against terrorism, which European states faced in the 1970s. In particular, the positions of the
governments of the United Kingdom, France and Germany are considered as the main drivers
of the development of international police cooperation in the period under study.

The events that led to the politicization of the issue of combating international terrorism
in European states and their influence on the positions of European states are considered. It
examines domestic activities in response to the terrorist threat, public and media positions in
European countries, which have led to increased lobbying on the topic of internal security and
the fight against terrorism by European governments.

The effects of politicization on the positions of the governments of Germany, France and
the United Kingdom in the preparation of interstate measures aimed at combating terrorism
are revealed. Differences between the positions of the German and French governments are
traced and the reasons for such differences are described. It turns out that not only the actual
level of the terrorist threat, which is measured by the number of terrorist incidents, but also
the degree of politicization of the fight against terrorism played a decisive role in the formation
of the positions of the states.

The obstacles encountered by the states in the formation of common positions on the fight
against terrorism are highlighted, including regarding the publicity of legal policies in the
relevant direction. Changes in the domestic legislation of the states that reflected these policies,
as well as their proposals for combating terrorism at the international level, are studied. The
measures implemented by the ministers of internal affairs of European countries with the aim
of establishing a system of combating terrorism at the international level are characterized.
The combined influence of politicization and public pressure on European governments in the
promotion of new formats of international police cooperation, embodied in the idea of creating
the TREVI Group, is characterized. A conclusion is made about the decisive influence of
politicization on the formation of international police cooperation in Europe during the period
under study.

Key words: international police cooperation, police integration in Europe, EU internal
security management, TREVI Group, Europol.
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B. I. r'aram

POJIb MI2KHAPOJHOI'O APBITPA2KY Y BUPIIIEHHI CIIOPIB,
INOB’'43AHUX 3 ICTOTHUM IIOPYHIEHHSIM JOTOBOPY
MI2KHAPOJIHOI KYIIBJII-IIPOJIAXKY TOBAPIB

Bceryn. Hai6inbll noliMpeHo Ta BaXKJ/IMBOK CKJaJOBOI B JOTOBIPHHX
BiIHOCHHaX Ha MiXKHapOJAHIA apeHi, SBJASETbCS MiKHApOAHA KYIiBJAS-MPOAAK
tToBapie. He 3Baxaiouu Ha TOW nporpec SIKUH HOCSIJIH y CTBOPEHHI NPaBOBUX
MeXaHi3MiB 3a [JIsl peryJoBaHHA MiXKHAapOJHMX KOMEpPLiHHHUX BiIHOCHH, CIIOPU
3a MOPYyUIeHHs JOTOBOPiB Mi>KHAPOJAHOI KYMiBJi-IPOJAXKy TOBAPiB 3aAUIIAI0THCS
JIOCHUTb TIOIIMPEHUMH MiK AOTOBipHUMH cTopoHamu. OnHi€ro i3 MpUUUH SBJS-
€TbCS ICTOTHE MOPYILIEHHS JOTOBOPY MiXK CTOPOHAaMH, i B MOJAJbILIOMY BUHHUKAE
HeoOXiTHOCTI BperyJ/itoBaHHsl TUTaHb, Ki BUHUKAIOTh IPU TAKOMY MOpPYLIEHHIO.

IToctaHoBKa nmpoOJieMu. Y cydyacHOMY r100a/i30BaHOMY CBiTi Mi>kHapoaHa
KYMiBJISI-TPOaXK TOBAPiB € OJHUM i3 KJIOYOBUX €JIeMEHTIB Mi>KHAPOAHOI TOPTiB-
ai. [IpoTe, i3 3pocTaHHAM 06CATY Mi>KHAPOAHUX YTof, 36iJMbIIYEThCS | KiJIbKICTh
CTIOpiB, NMOB’SI3aHUX 3 ICTOTHUMH MOPYILIEHHAMH JoroBopiB. Tpanuuiiiai cynosi
NpoLefypH B OKPEMHX IOPHUCAMKIIAX YaCTO He 3[aTHi e(eKTHBHO BUpIllyBaTH
Taki CIIOPU Yepe3 CKIAAHICTb NMPAaBOBUX CHUCTEM, Pi3HULI y 3aKOHONABCTBI Ta
HaUioOHaJbHY OPUCIUKLiI0. ¥ IbOMY KOHTEKCTi MiKHapOTHMH apOiTpaxk cTae
BaXJIUBUM iHCTPYMEHTOM BHUPIlIEHHS TaKUX KOH(JIIKTiB.

AHani3 oCTaHHIX JOCJHigXKeHb i myOmikamiud. JlocTimKeHHSMH B LiH
ctepi 3arimanuch Taki Haykosui, sk [. Bopu, {. Ilonccon, B. Bacuibesa,
T. Kamanina, JI. Micteqic, O. Xaputonoa, M. Xaurep ta iH. [Ipore nutanus
posi Mi>kHaponHOro apbiTpaxKy y BHpIlIeHHi cropiB, MOB’S3aHUX 3 iCTOTHUM
MOPYLIEHHSIM IOTOBOPY Mi>KHAPOAHOI KYTiBJi-MPOAAXKYy TOBapiB 3a/HUIIAE€TbCS
aKTYaJbHUM i CbOTOLEHHS.

Merta craTTi — JOCHIIKEHHS POJi Mi>KHapOAHOTo apOiTpaxy y BUpilleHH]
CIOpiB, NMOB’3aHUX 3 ICTOTHUM IOPYLIEHHSM JAOTOBOPY Mi>KHApPOAHOI KyTiB-
Ji-IpoJaxy TOBAapiB.

Bukaan ocHoBHoOro marepiany. ApOiTpaxk WIBUAKO HabHpae IMOMYJsip-
HiCTb cepej iHIIKUX cMoco6iB BUpIlIEHHS MiXKHAPOJAHWX KOMEPUiHHHUX CIIOPiB
i Ha JaHUP MOMEHT MOXKHA BUIIMUTH HOTO, IK CaMHUU e(eKTUBHUH Ta LIBUI-
KHH MeTOJ BHpillleHHs CIIOPiB CTOCOBHO iCTOTHOrO MOPYLIEHHSI MiKHapOAHO-
ro IOTOBOPY KYMIiBJi mpopaxy. ApGiTpaXkHi mpouenypu M03BOJSIOTh HaUOIIbIL
e(heKTUBHO, IIBUAKO Ta THYYKO BUPILIYBAaTH CIIOPU MPO MOPYLIEHHS AOTOBipHUX
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YMOB Ta 3a0e3MIeuyloTh CIPaBeNJIUBICTh Ta HeyINepelKEHICTh B IIpoueci BUPI-
LIeHHS CIIOPiB.

IcTopiss MikHapOIHO-MPABOBOTO peryJloBaHHS apbiTpa)KHUX YToA HaJiuye
maike 100 pokiB. [lepmum 6araToCcTOpPOHHIM MiXKHAapPOAHO-IPABOBUM aKTOM,
KWW OYJI0 IPUCBSYEHO PETYNIOBAHHIO apOiTPaKHUX YTroA y cdepi MixKHApOIHUX
KoMepILiiHuX BimHOoCcUH, 6yB ZKeHeBchbkuil [IpoTokos mpo ap6iTpaxHi 3actepe-
)KeHHs 1923 p. Y HboMy 6yJ10 3aKpinJeHo IpaBo CTOPiH Mi>KHAPOAHUX KOMepLilt-
HUX KOHTPAaKTIB, 110 HajexaTb A0 Pi3HUX AepxKaB-yyacHulpb [IpoTokoay, ykna-
JaTH yTOIU MO Mepefavyy Ha BUPIlleHHS 10 apOiTpaKy cropiB, sKi BxKe BUHUKJIU
a60 MOXYTb BUHUKHYTH B MalOyTHbOMY LIOJ0 BKa3aHWX KOHTPAKTiB [4, c. 97].

[ToHATTS MixKHApOOHUU apOiTpaK B MiXKHAPOAHOMY MpaBi PO3TJSAAETHCS,
K OyIb SKHH CrOCi® MUPHOTO PO3B’sI3aHHS MiKHAPOAHHUX CIIOPIB, L0 TOJSTAE
B 0OpaHHi CTOPOHAMH CIIOPY 3a B3aEMHOIO 3T0OJI0K0 TPeThoi cTOpoHH (0aHO00C060-
BOro ap6iTpa 4M KiJbKOX apOiTpiB), iKa po3rasijae CIpaBy i BUHOCHTb 000B 13-
KOBe [JI5l CTOpPiH pillleHHS. 3BepHeHHS N0 TPeTEeHChKOro Cydy TSATHE 3a c0o00I0
000B’130K CTOPiH CMOPY MOGPOCOBICHO BHUKOHATH TpeTeHchbke pimeHHs [2].

ApbGiTpax 3a CBOE€I MPUPOIOI0 MOXKe OYyTH HallioOHaJbHUM ab0 BHYTPIIIHIM
Ta Mi)KHApPOAHUM, BHYTPIlIHIA apOiTpak MPOBOAUTBLCS Ha I€BHOMY Micli i mia-
najae mif HaujioHaJgbHe abo BHYTpIlIHE MpaBo ofHiel 3i cTopiH. I BiH 3a cBoelo
CYTTIO BiIPi3HSIETHCS BiJ MiXKHAPOJHOTO Uepe3 HU3KY MPOLECyaJbHUX 0COOJU-
BocTed. HanjonanbHui ap6iTpax Mae cBol 0COOMMBOCTI Ta MepeBaru /s Jep-
JKaBH, fKa MOKe BUCTYTATH JNOTOBIPHOIO CTOPOHOW. BiaMiHHicTH y BHyTpill-
HbOMY Ta Mi>KHAPOAHOMY apOiTpai moJisirae B MPUPO/I CIOPY, HAlliOHAJBHOCTI
CTOpPiH Ta MiCLi NPOBefeHHS PO3IVISALY CIPABH.

BigmiHHOCTI Mi2KHaponHOTO ap6iTpasKy Bill BHYTPIlIHBOTO TAKOXK MPOCiIKY-
I0TbCSl B BiIMiHHOCTi y 3aKOHOJABUUX aKTax, IKUMU PEryJIoTbCcsl apOiTpakHi
YCTaHOBH Ta CHoCcOo0i X MPUHUHATTS, KO AJIs Mi)KHaPOAHOTO apOiTpaxy, K-
YOBMMH 3aKOHOJaBUMMHU aKTaMH siBasieTbes MofeabHuk 3akod JOHCITPAJI npo
Mi>KHapOAHUU KOMepUiiHUK apbiTpax, BammHrronceka konseHuis, Hpo-Hopk-
CbKa KOHBEHLisl PO BU3HAHHS Ta BUKOHAHHS {HO3€MHHUX apOiTpaxKHUX PillleHb,
€Bporelicbka KOHBEHI[i MPO 30BHIIIHbOTOPTOBEJbHUH apOiTpaxk, MixHapos-
Hi ap6iTpaxkHi persiaMeHTH, IO € Mi’>KHAPOAHUMH aKTaMH §IKi PO3POOJSIOTHCS
pi3HMMH MiXKHAPOOHUMM OpraHisalliiMd B cCHiBOpali 3 0i3HeC cepegoBUILEM
Ta MiXKHapOIHUMH €KCIIePTHHMH TpylaMd Ta B IOAAJbLIOMY paTH(iKyIOTbCS
JepKaBaMH, TO JJ/1s1 BHYTPIIIHbOrO apOiTpaxky XapakTepHHMH 3aKOHOJABUUMHU
aKTaM{ € BHYTPIlUHi 3aKOHU MO peryJioBaHHi MiXKHapogHOTO apOiTpaxy Ta
npodisbHi KogeKcH nep:xaB. B MixkHaponHoMy ap6iTpaxi XapakTepHUM € BUKO-
PUCTaHHS Pi3HUX 3aKOHOAABYMX aKTiB Ha BUOIp CTOpiH, THMYACOM y BHYTpIll-
HbOMY apOiTpaxi CTOPOHHM MOXKYTb KOPUCTYBATUCh BHKJIOUHO HaliOHAJbHUM
3aKOHOZABCTBOM. TakoX Ha BiIMiHY Bifl BHYTpilLUHbOTO apbiTpaxy, MixKHapoz-
HUU ap6iTpax Mae 0cobaMBOCTI y BUOOPI rONOBYIOUOro apbiTpaxKy, SKUH MOXKe
MOXOMUTH 3 BiAMIHHOI KpaiHW HiXK CTOPOHU MiXK SIKUMHM BiLOyBaeTbCs BUPi-
IIeHHS CIMOPIB, IO MPHUAAE HOMY OiblIol He3a/seKHOCTI Ta BiIKHUAAE CYMHIBU
B yllepe[KeHICTb PO3IJIALy CIPaBH.

B vactuni 3 crarrti 1 Tunosoro 3akony JOHICTPAJI, HaBeneHi Tpu Kiito-
YOBHUX KpHUTepil mpu SIKMX apbiTpak BBaKae€TbCSl MiKHAPOAHHUM 3a CBOEIO
IPUPOLOIO:
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1) kKomepuiiiHi mianpUeMcTBa CTOPiH apOiTPaXKHOI YTOAU B OCTAHHIE MOMEHT
11 yKIagaHHs nepebyBaloTh Y pi3HUX AepKaBax;

2) oaHe 3 TaKMX MiCllb 3HAXOAMTHCH 3a MEXKAMHU I€PXKABH, B SIKiH CTOPOHH
MaloTh CBOI KOMEpPUiHH| MiANTPHEMCTBA:

a) micue apbiTpaxy, sIKIIO BOHO BH3HAueHO B apOiTpaxHii yromi aGo Bin-
[OBiZHO 10 Hel;

6) Oymb-fiKe Micle, Je Mae OyTH BMKOHaHA 3HaYHA 4aCTHHA 3000B A3aHb,
10 BUILJIMBAIOTh i3 TOPrOBEJbHUX BiTHOCHH, a00 Micle, 3 IKUM Halbibll TiCHO
MOB’I3aHUU TPEJMET CIOPY;

3) CTOpPOHM TPSMO IOMOBHJIHCS Y TOMY, LIO MpeaMeT apGiTpaxkKHOro yroau
0B ’sI3aHUM Gi/bll SK i3 OAHi€0 KpaiHow. [3]

Taxoxx mpouenypa npoBeleHHsI MpolieCy Ta NPUHHATA pillleHHS y MiXKHa-
porHOoMy apbiTpaxi MoxKe He BinoOpaKaTH KOOHY 3 BHYTPILUHIX Mpouexyp
JepXkaB, 10 IKUX HaJexXaTb CTOPOHM i CIIHPAeTbC HAa MiXKHAPOAHI aKTHU O/
3abe3neyeHHs BUKOHAHHS CBOIX NMOBHOBaxKeHb. MikHaponHU# apbiTpax siBJsi-
€TbCH JOCUTbh CKJAJAHUM MEXaHi3MOM IO BUPILIEHHIO CIOPiB, OCKIJbKH PO3TJIAI
CIpaB BKJIOUae B cebe pi3Hi MpPaKTUKMU Ta NpaBUa 32 SKUMH BiiOyBaeTbCs
posrasan. Oco6/MBY yBary NpuiieHO TOMY, IO MiXKHapoAHUH apOiTpaxk mpo-
BOJUThLCS B MEBHIH KpaiHi, aje BiH He Ma€ XKOJIHOTO 3B 513Ky 3 NMPaBOM KpaiHH,
KpiM (akTy, o (aKTy NpoBefleHHS Ha TepPUTOPIl Liel KpalHH, i BilCTOPOHEHUN
BiJl 30BHILIIHBOTO THUCKY 3i CTOPOHH L€l IeprKaBH.

Takox BapTo 3a3HAaUMUTH, L0 OCOOGJHUBICTIO JAHOTO MPABOBOTO iHCTUTYTY
€ Te, L0 KOJIKU CTOPOHHU 30BHIIIHBOEKOHOMIUYHOTO0 KOHTPAKTY YKJa#amThb apbit-
paxKHy yrony Ta MiAMOPSAKOBYIOTh CHip apbiTpa)ky, BOHU BUKJ/IIOYAIOTh CIOPH,
110 MOXKYTb BUHHKHYTH 3 TaKHWX KOHTPAaKTiB, 3 IOPUCHUKLIIl AepKaBHUX CYAIB.
JepxaBHi cyny He MamOTb MpaBa PO3MVISAATH CIOPH, LIO € MpeaMeToM apoiT-
paxKHO!I yrou, KOJHU Npo Lie MOBiJOMHUJ/IN CTOPOHH, 32 BUHATKOM BUNAIKiB, KOJIH
Taka yroia € HelilCHOW0, BTpaTU/Ia YUHHICTb a00 He MOXKe OyTH BUKOHAHA [1].

OcHoBHUE npuHUMI apbiTpaxy Yy MiKHapoaHUX O6i3Hec-cropax MoJs-
rae y cBo6oai CTOPiH, BOHM MOXYTb AOMOBHTHCS NPO BHPILLIEHHS CIOPY, LIO
BHHUKA€E 3 IXHbOIO KOHTPAKTy, 032 paMKaMM HalLiOHaJbHOI CYHOBOI CHCTe-
MH, 3BE€PTAIUUCH J0 aJbTE€PHATHBHOIO MEXaHI3My BUILIeHHS CIIOPIB, a TAKOX
BUKODUCTOBYIOYM oOpaHe HHMMH 3acTocoBHe MpaBo. [IpaBoBHH 3B’130K MiX
OCHOBHUM KOHTPaKTOM i apOiTpaXKHOI0 YroIoio MOoJsrae B TOMY, LIO BOHH
iCHyI0Tb OKpeMo, 1lie BiioMe, K TOKTPHHA BiIOKpPeMJEHOCTi apOiTpaxKHOI yro-
au. JliicHa apGiTpakHa yroja pO3r/siia€ThCsl SIK OKPEMHH Ta aBTOHOMHHE
KOHTPAKT, HasIBHICTb IKOI He BIJIMBAE HA NPUINHMHEHHS OCHOBHOTO KOHTPAKTY.
ABroHOMHa mpuposa apbiTpakHoi yromw Oysna CyIOBO CXBaJieHa Y KilbKOX
aHIJIIHCBbKUX CIpaBax.

OpnHiero 3 roJIOBHUX 0COOJIMBOCTEH, YOMY OiJbLIICTh Mi>KHAPOAHUX AKTO-
piB, o6upae came MiXKHAapOAHWH apOiTpak IJsi BUPIlLIeHHS CHOPiB y 3B’A3KY
3 ICTOTHHM MOpYILUEHHSIM [IOTOBOPY MiXKHAapOAHO! KYMiBJi-IpoAaxKy TOBapiB,
ABJISIETbCS KOH(iAeHUiAHICTh Y BUpilieHHI cropiB. | ToMy npu BupilieHH] cro-
Py He pPO3KpHBAIOTbCH CYThb CIpaBU Ta NOKYMEHTH §IKi OyJM MOAaHi CTOpOHa-
MM Ta pillleHHs], siKe OyJ10 NPUHHATO apbiTpaxKHOI ycTaHoBow. Lle ocobauBo
L[iHO /I MiAMPUEMCTB, SIKi TOPTYIOTb Ha Mi>KHAPOJHIN apeHi, AJs YHUKHEHHS
MEeBHUX CKJAMHOLIB y MOAANbLIOMY, NPU 3AIHCHEHH] TOProBUX Omepaulid Ta He
IKOMUTh MKy UUX KOMIaHik y MixkHapoqHOMY 6i3HeC TOBapHUCTBI.
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Aute € i BUK/TIOYEHHS 3 IPUHLMITY KOH(iIEeHUIHHOCTI, OCKIJIbKH Y pasi mojan-
Hsl aneJsisuil Ha pilleHHs ap6iTpaxky, KOHDiAeHUIHHICTh BTPAUYaEThCs i €AUHUM
BUXOJIOM 3 Lli€l CUTyalil, € 3aBUacHO MPOMUCaHi YMOBU MPO BiAMOBY Bil ameJsi-
Uil y apOiTpaKHUX yrojax.

Takox mpuHUMI KOH(iNEHIIHHOCTI He 3aCTOCOBYETbCS Y pa3i Kou OJHI€I0
3i CTOpiH € Iep:kaBa, OCKINbKU IepxKaBa Mifi3BiTHA Mepe/ CBOIMU IPOMaAsiHAMU,
Ta He MOXK€ IIPUXOBYBATU BHUpIlleHi MUTAHHS BiJ HUX.

OcHoBHe (yHIaMeHTa/bHE MUTAHHSA A/ apOiTpaKHUX YCTAHOB, € MUTaH-
HS IOPUCAMKILI, sIKe € HaJ3BUYAWHO BaXKJUBE [JIs MPOBeNeHHS apOiTpakHOTO
peryJ/IoBaHHS Ta NPUUHATTSA pilleHHs apbitpaMu. OCKiNbKM pillleHHS BHHe-
ceHi 6e3 IOPUCAMKLil, HE MalOTb JETiTUMHOCTI. BiACyTHICTb IOpPUCIUKLII TpH
BUDIlIeHH] CIIOPY € OJHHMM 3 Hebaratbox (pakTopiB, Ha SIKi MOXKYTb CHHPATUCS
CTOPOHM 1/ CKacyBaHHA ab0 BiAMiHM apOiTpaxKHoro pimeHHsl. ToMy, Haa3BHU-
YalHO BaKJMBO MPU YKJIaAaHHI apOiTpaKHUX YroJ Ta Mi>KHAPOAHUX AOTOBOPIB
3 apbiTpaKHUMH 3aCTepeKeHHSIMH, BUPILIUTH MUTAHHS IOPUCAUKLIL.

Ha Bigminy Binm ropucaukiii B 1ep:KaBHUX CyAax, IOPUCAMKIS apOiTpaxKHUX
YCTAaHOB He BH3HAuaeThcs €NMHUM lex fori, OCKiJbKH HOCHUTB TOPUIHUE Xapak-
Tep apbiTpaxy. BoHa 3a3Buuail 6a3yeTbCsi Ha CKJIAAHINA CYKYIHOCTi HOTOBipHUX
Ta IOPUCAMKLIIAHUX eJIeMeHTiB, TOOTO BOJIi CTOpPiH, BUpaXKeHid B apOiTpakHii
yroni, 3 OfHOTO OOKYy, Ta Pi3HUX 3aKOHAaX, 3aCTOCOBHUX M0 Pi3HUX aCIEKTiB
apbiTpakHoro TpubOyHaJmy, 3 iHIIOTO GOKY.

Jns 3MillHeHHST MO3ULIA CTOPiH y ap6iTpaXKHUX yrojaax, MOTPiOHO MOCHThb
YiTKO MPOMUCYBATH MUTAHHS, 10 CTOCYIOThCS OPUCAUKILT apbiTpakHOTO TIPO-
Ba/PKEHHSI Ta [/ MiHiMi3aUil BUKJ/MKIB, 110 BUKODUCTOBYIOTBCS SIK TaKTHKa
IJ151 3aTPUMKH ab0 3pUBY apOiTpakKHOro MpoLEecy.

HaénonyasipHiluuMu Mi>kHapOOHUMHU OpraHis3alisiMy M0 BUPILIeHHi CIOpiB 3a
Mi2KHapOJAHHMH KOHTPAKTaMH LIJSXOM NMPOBEAEHHAM MiXKHapOIHOTO apbiTpaxy
€ Mixnaponna Toprosa nanata (ICC), JIoHIOHCbKME Mi>KHapOmHHE apOiTpa-
uuil cyn (LCIA), Ap6itpaxuuit inctutyt Toprosoi namatu Crokrombma (SCC),
MixXHapoaHWH LEHTp 3 Bpery/ioBanus inBecTuuiinux cropis (ICSID), TTocriit-
Ha nanara tperericbkoro cyay (PCA), CiHranypcbKuil Mi>KHapoaHHH apOiTpaK-
uuil uentp (SIAC).

Buiesragani mixkHaponHi opranisauil 3a6e3meuyioTb HaJeXHY TPOLELYPY
Ta CIpaBelJIUBUH PO3TJISi CpaB Y MiXKHApOAHUX apbiTpaxkax, Hafamouu edek-
TUBHI Ta HaAilHI pillleHHS AJI5 BUPILIEHHS CKJIAJHUX TPAHCKOPALOHHUX CIHOPiB.

Y 3B’d3Ky 3 PO3BUTKOM Ta rjobanizaiiero Mi>kHapoAHOI TOPTiBJi, a TaKOXK
HapOILIyBaHHS Mi>KHAPOIHUMH KOMEPLiHHUMH MiANTPHUEMCTBAMH TOPTOBUX 006CH-
riB Ta cniBnpaui Ha Mi>KHapoJHiM apeHi, BiaOy/nach HU3Ka NPOrPeCUBHUX 3MiH.
Came TOMY, MM CHOCTepiraeMo 3a NOKOPiHHUMH 3MiHaMH, Siki BinOyBamoTbcs
y TrJ00a/bHOMY MpPaBOBOMY I0Ji, OCKiJbKH MpPaBO SIBJSETHCH HAABAXKJIUBUM
iHCTpyMeHTOM Ha cBiTOBOMY PUHKY. Lli 3MiHM Ha cam mepen CTOCYIOTbCS i MiXK-
HapogHoro apbiTpaxky, OCKiJbKM y BHUpillleHHI MiXKHapOIHHUX, MiKAepKaBHUX
Ta NMPUBATHUX CIIOPIiB 3 y4acTIO CTOPiH i3 pi3HUX AepKaB, CTOPOHM BiINAIOTh
nepeBary NMpUBATHIN cUCTeMi BUPIillleHHS CIOPiB, A0 SIKOI i BiTHOCHUTBCS MiXKHa-
ponHui apbitpaxk. OcTaHHIM 4acoM MM MOXKeMO CIOCTepiraTH 3a TeHIeHLi€lo,
KOJIM Mi’KHapoJHi Kopropauil Bce yacTille oOHpaloTbCcsl MPOLUEAyPY MiXKHAPOJ-
Horo apbiTpaxky y BUpillleHHi cropiB, i MOB’S3aHO 1ie B TeplIy 4epry, depes
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3HAuUHy AeLeHTpaJisalilo, 9K Ha piBHI AepxKaB TaK i Ha MiXKHApOAHIA apeHi,
OCKI/JIbKM BOHM He 0akaloTb, 1100 sKach JepxkKapa BTpydasjach B IIpolLec BHUPi-
LIeHHS CIOpPiB Ta AJs 3anobiraHHs 3aTAryBaHHIO 4acy pO3IVISLy, TOMY CHCTe-
Ma MiKHapogHoro apbitpaxky Oyna 3HaUHO MOJEpPHi30BaHAa, Ta MPUHHATI HOBI
3aKOHHU /ISl 3a0BOJIEHHS NoTpe6 6i3Hec-cnibHOT. ['0I0BHUM 3100yTTAM, AJIS
Mi>KHapOJHOTO apOiTpaxy crajo NpuiHATTS TunoBoro 3akoHy HKOHICTPAJI,
SIKU{ CIIPSIMOBaHMM Ha rapMOHi3alil0 NpaBa Ta NPAaKTHKU BUpIlIeHHS MiXKHa-
pPOAHUX KoMepui#HuX crnopiB. UiTKy moTpeby Ta AOUIJIbLHICTb, LIOTO MPOLECY
JIOBOAUTb Te, WO Ha gaHui yac TunoBui 3akoH IOHCITPAJI 6yno patudgixo-
BaHo B moHaz 80 kpaiH.

TakyM uuMHOM, MOXXKHa KOHCTaTyBaTH, L0 Mi>KHapOJAHa CIiJIbHOTA 3PO3yMi-
Jla, 10 NOTPiOHO MPUCKOPIOBATH PO3BUTOK Ta BAOCKOHA/IIOBATH 33aKOHHU MPO
apOiTpakHe BUpillleHHS CHOPIB Y Mi>KHAPOAHUX KOMepUiHHUX crpaBax. Ockiib-
KM eKOHOMiuHa rsobaJisalisi y MpUBAaTHOMY CEKTOPi €KOHOMiKH CIpsIMOBaHa
Ha LIMPOKe PO3MOBCIOMKEHHS TPaH3aKUild yepe3 KOPAOHU 3 HAaUMEHIUUM BTpY-
YaHHSM JepKaBH, TOMY yIOCKOHAaJeHHs CUCTeMHU MPaBOCYALS B MepLly 4epry,
BinOyBaeThC Uepe3 MOAepPHi3allilo MixkHapogHOro ap6iTpaxy, i € Hag3BUYAHUHO
BaKJIMBOIO Ta MPOLYKTHBHOWO AJIS Li€l MeTH.

Mixxnaponau# ap6iTpak BUSIBUBCS HaWOiNbII e(peKTUBHUM Ta MPUUHSITHUM
cepel iHUIMX BapiaHTIB BUPIllleHHS CTOPiB, fKi BUHHUKAITh y 3B’A3KY 3 iCTOT-
HHMH TOPYIICHHSIMM MIXKHapOJAHHMX JOrOBOPIB KYMiBJi MPOAaxy TOBapiB, i ue
anBemeyeTbca 3aBaMH BEJIMKHX MiKHApOJIHHX KOMIIaHid y MiXKHapOIHUX
KOMEepLiHHUX cropax, siKi 3a3HayarmTb, L0 M{XKHApPOAHHUU apbiTpax CIpHUsE
iHTerpauii puHKiB, 3a6e3nedyoun 6e3neKy KOHTPAreHTIB Ta MiABUILYIOUH edek-
TUBHICTb Mi>KHApPOAHUX NPHUBATHUX TPaAH3aKLiH, 110 NiATBEPAKYETHCS 1OBaJb-
HOIO KiJIBKICTIO MiKHApPONHHUX JOTOBOPiB, sIKi MicTATb apbiTpakHe 3acTepe-
’KeHHsl, a0 pa3oM 3 OCHOBHHX JIOTOBOPOM  YK/Ia/la€ThC s apOiTpaxkHa yroja,
Ha JaHui MoMeHT 1e 8/9 i3 10 JIOTOBOPIB.

Halikpawmum nigTBepakeHHSIM TOTO, L0 Mi2KHAPOAHUH apOiTpak € OCHOBHUM
METOLOM Yy BUDIllleHHi CIopiB, IKi CTOCYIOTbCS {CTOTHOrO IMOPYILIEHHS JOr0BO-
py, ue Te mo B 2000 poui KiJbKiCTh HOBUX CIpaB A0 apbiTpaxKy ckJjajpana
500—-700, B 2007 poui kimbkicTh moganux cnpas 3pocaa no 800—900 cmpas,
a B 2023 poui xinbkicTs nmoganux crpas nepesuiuaa 1000. Takox TeHpeHMUi0
3pOCTawuol J0BipH A0 MiXKHAPOAHOTO apOiTpaxy, MOXKHA MOOAYUTH HA MPUKJIA-
Ii ONMUTYBaHHS, sike OyJso nposefeHo YHiBepcutetoM KBin Mepi B JloHnoHi,
sKe MiATBEPAUJIO 3HAUHY MOMyJsApHICTb apbiTpaxy. ¥ mocaimxkenHi 2008 poky
86Y% pecrnoHIeHTiB 3a3HaYMIH, 10 BOHU «3aJ0BOJeHi» apbiTpaxem. Tak camo
B 2006 poui 73% yd4acHWKIB BU3HAUM/IHK MiKHapoJHHMH apGiTpax, sK GaxaHHil
MeXaHi3M BUpilIeHHs CIOpiB — ab0o Ha OCHOBi OQHOTO ap61Tpa>Ky (29%), abo
B I0€IHAHHI 3 MeXaHi3MaM¥ a/JbTepHaTHBHOrO BUpimenHs crnopis (ADR) y ckia-
1i GaratopiBHeBoi a60 eckajauifiHoi cucTeMu BupimenHs cnopis (44%) [5].

BuleHaBesfieHi CTaTUCTHUHI IOCJi[’KeHHS Ta ONMTYBaHHS NAIOTb HaM YSB-
JIEHHSI TIPO PO3BUTOK i 3pOCTaOUy pOJb MiXKHAPOAHOTrO apOiTpaxy MPOTIroM
OCTaHHIX AecsaTUNiThb. Lledl picT € NpUpoAHUM HacaifKkoM rjobanisauil cBiTy, ae
CTOPOHH KOMEepLiHHO! Yroiu NOXOAsATb 3 Pi3HUX IIPaBOBHUX CHUCTEM 3 Pi3HUMH
3aKOHaMHM, i ToMy NOTpPeOYIOTb Mpollecy BUpIlLEeHHS CMOPiB, SIKUU Mie Kpalle
i mosa MexaMu HaliOHAJbHUX KOPAOHIB.
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Cnix 3a3HaunTH, 10 MI>KHAPOAHUH apOiTpaxk He MOTPIOHO PO3rIAAaTH, SK
NpPOCTy, AelleBy Ta LIBUIAKY a/JbTepPHATUBY IHIIMM BHIAaM BUPIlLleHHIO CIIOPiB
y JOroBopax Mpo iCTOTHI MOpyllieHHSI AOTOBOPY MiKHAPOAHOI KyMiBJi-mpoja-
Ky ToBapiB. Xoda CJyXaHHS 1[I0 CIIpaBaXx MOXYTb TPUBATH JeKilbka OHIB ,
ajie iCHy€ BeJIMKa KiJbKiCTb MHCbMOBOI POOOTH, K MO TaK i MIiC/s CaAyXaHHS,
ajie MixkHapomHUU apbiTpaxk Hajlae iHIII HeMOHEeTapHi TMepeBard Mepen Halio-
HaJIbHUMH CY[aMH, TaKi fK MeHIIe 3aKOHOJaBuYe HABAHTAXKEHHS, L0 CIPHUSE
IIBUALIOMY Ta 3pO3yMiJilloMy MpouecyaibHoMy poarasiai. Hanpukaaa, npa-
Busna ICLA, omHOro 3 OCHOBHHUX apOiTpa’KHHUX IHCTHUTYTIB, HAJi4yHOThb JIHILIe
6su3bko 30 crarted.

MixHaponHuil ap6iTpax € OCHOBHUM HeKOH(JiKTHUM METOJAOM BUPIllleHHS
CKJIQJIHUX TPAHCKOPAOHHHUX KOMEpLiMHUX CHOpiB, i BiH MOAIJNSE€TbCA Ha [Ba
OCHOBHUX THIH: apOiTpaxi, Ki BUHHKAIOTh Yepe3 NOTOBipHi MUTAHHS MiXK KOM-
NMaHifMH, 1€ BOHH MOTOAMIMCS Y NOrOBOPI 3BEPTaTHCA 10 apbitpaxy, i Ti, fKi
BUHHUKAIOTb 3 JOTOBOPY, TAKOTO SIK iHBECTULIHHUH JIOTOBIp, e KOMIaHii B Kpal-
Hax-y4acCHHULSX MOTOMXKYIOThCA Ha apOiTpaxKk y pasi BUHUKHEHHS CIIOPiB.

Ha cboroaHiiiHii 1eHb MexaHi3MU BUPIlleHHS CIOPiB, sIKi CTOCYIOThCS J0TO-
BOPIiB Mi>KHapOJAHO! KyMiBJ/Ii MPoAaXy 3a3HAIOTh 3HAYHUX TPaHCpOpMaLid, SIKIIO
paHile yepe3 6pak AOCBify Ta IOPUAUUHOI KOAU(iKaLil HAUOIIbIL PO3BUHYTUMHU
croco6aMu BUPIllIEHHSI CIOPIB MPH iCTOTHOMY MOPYIIeHi foroBopy 6yJu mnepe-
TOBOPH Ta CYJOBE BUPILIEHHS CIIOPY, TO B pealifiX CbOrOACHHS BHUPILICHHS CIO-
piB B CyZOBOMY MNOPSIIKY BU3HAHO Hee(eKTHMBHUMH Ta TAaKUMH, IO 3aBIAIOThb
3HAYHOI WIKOOW Ta 3aTATYIOTh Mpollec BUPilleHHS UUX cropiB. TenmeHUii ski
iCHYIOTb Hapasi, Lie MOCTYNOBUX MEePexXif BiJ AePKAHOTO KOHTPOIO 10 AeperyJis-
Uil y BCiX cdepax XKUTTS, He BUKJIIOUEHHSIM CTa€ i BUPIllleHHS CTOPiB Mpo icTOT-
He MOpYyIIeHHS A0T0BopYy. Bee Gisbliie MiKHApOAHWX KOMIAHIN MepexoasTh 10
aJbTepHAaTUBHUX CNOCOOiB BUPiLIEHHS CIOPiB, TaKM K Mejialis, NIPUMUPEHHS,
apIoIMKallilo, eperoBopy Ta apoiTpax.

Tomy MU MOKEMO CTBepIKYBaTH, 1110: EKOHOMIUHHH | TeXHOJIOTIYHUH PO3BU-
TOK, SIKHH CBIT NepexUBa€ 3 MHUHYJOrO CTOJMITTS, CTBOPEHHS Ta BIOCKOHAJeH-
HSl IepKaBHUX CHINBHOT, TaKUX SIK €Bponedcbkuil Coi03 Ta MOCHIEHHS MiXK-
HapOJHO! TOPTiBJIi, € NPUUMHAMH, SKi CIIOHYKa/JH MiXKHApOJAHE CHiBTOBAPUCTBO
30CepelnTH CBOI AMIJOMATHYHI Ta 3aKOHOJABUi 3yCHJ/JIS HAa CTBOPEHHi rapMo-
Hi30BaHOr0 Ta YHi(piKOBAHOTO KOMeplliliHOro mpaBa, abo, NMpUHAUMHI, poOUTH
KPOKH JI0 FapMOHi3alil HOro NpUHUMIIIB.

Y 3B’d3Ky 3 BUILEHABEJEHUMH MPOLECaMH B MiXKHAPOJAHIHA TOPTiBJIi, 3aKOHO-
JIABCTBO Pi3HUX IOPUCAMKIIN Mae OyTH rapMOHi30BaHO, 1100 Bpery./oBaTu abo
BHPILUMTH BiAHOCHHM, 110 BUHHUKAIOTb HABKOJO Ta MiXK €KOHOMiUHHUMH Cy0’€K-
TaMM YU areHTaMd PHUHKY B MexKaX 0a)KaHOro NpaBoBa BH3HaueHicTb. IHIIM-
MH CJOBaMH, Y Mipy TOro, Ik 3pOCTa€ MiKHapoAHA TOPTiBJs, 30iJbILIYETbCS
KiJIbKiCTh TIpo6JieM, LI0 BUHUKAIOTh Y 3B’S3KYy 3 MiXKHAPOAHWMH BiIHOCHHAMH
MiXK IpOMafiiHaMU Pi3HUX [IeprKaB, MMOCUJIOIOUNA HEOOXiIHICTb €AuHOT0 Habopy
npaBu/ abo NpUHANUMHI NPUHLMIIB.

[ Tomy MmixkHapoaHu#l ap6iTpax, Biflirpae BaxK/IMBY poJib Y BHpIillleHHi cIo-
piB, Y MiXKHapOJHI KyMiBJi MPOAaXKy TOBapiB, Ta Bce Oijbllie 3aBOUOBYE AOBipY
Ta NMPUXUJbHICTb, HA MiXKHApOAHi apeHi. I ToMy BaX/MBiCTb JOC/iIKeHHS Ta
B MO/aJIbLLIOMY BIIPOBAI’KE€HHSI B NPAKTHKY y Bce Oi/blIOI KibKOCTI KOMMaHil
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Oyne MOPOMKYBATH HOBI BUKJIUKM AJS Mi)KHapOOHOI CHiNBHOTH, i OGaKaHHS
BJIOCKOHAJIIOBATH BXKe iCHYIOUY CHUCTEMY MiXKHapoJgHOro apbiTpaky, AJjsi TOTO,
106 HagaBaTH Kpallui pe3yJibTaT Y BUpIlLEHH] CIOPiB.
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AHoTranis

Tasam B. I. Poaps MixkHapoxHoro ap6iTpaxky y BUpIilIeHHi CIOpPiB, MOB'I3aHUX 3 iCTOT-
HUM MOPYIIEHHSIM NOTOBOPY MiXKHAapOJHOI KyHiBJIi-mpogaxy ToBapiB. — CraTTs.

Lt ctaTTs Mae Ha MeTi JaTH PO3yMiHHSI, IPO OCHOBHI acleKTH MiXKHapoAHOTO apbiTpaxy Ta
OLHUTH pOJib, sIKY apbiTpax Biiirpae y MikHapoiHHX 6i3HecoBHX cropax. CroyaTKy HaBOAUTb-
Csl IOHSITTS Mi>KHapOAHOTo ap6iTpaxKy AJs OiJbll 4iTKOro pPO3yMiHHS HOro CyTHOCTI Ta icTopu4yHa
peTpOCIeKTHBa PO3BUTKY Mi>KHapOAHOTO apbiTpaKy, Bin mepuiux 6araTOCTOPOHHIX MiKHApO.-
HO-TIPABOBUX aKTiB [0 Cy4aCHHX MiXHapomHHX yrop i iHcturyuid, Takux sk ICC, ICSID i LCIA.
ApGiTpax cTaB OCHOBHHM MeXaHi3MOM [Jisi BHpIlllEHHS CHOPIB y MI>KHAPOAHHX KOMEPLiHHHX
i inBecTHUiMHUX BimHOCHHaX. OCHOBHHUMH MPHHLMIAMH, Ha SKUX IPYHTYETbCs apbiTpax — € Jo-
OpOBI/NBHICTb, He3asexHicTh apbiTpiB, KOHPineHUIHHICTb i eeKTUBHICTb mIpolecy, 10 PoOUThb
HOTO TIOMyJISIPHUM BHOOPOM IJI1 BHpILleHHS CKJIagHUX MiXKHApOOHUX KOHQJIIKTiB. Takox, maHa
CTATTSl MOKJIMKaHA, MOKa3aTH CTPIMKUH PO3BHUTOK Ta NePCNEKTHBH MiXKHApPOAHOTro apliTpaxy
y CIpaBax Mpo MOpPYLIEHHS iCTOTHOTO JOTOBOPY Mi>KHAapOAHO!I KYMiBJi-TIPOAaXKy TOBapiB 3 MOMiXK
{HIIMX croco6iB BUpIllIeHHS CIOPiB.

B craTTi meTasbHO pO3r/SalOThCsl MepeBarM MiXKHApOAHOro apbiTpaxKy Hal BHYTPILUHIM
apbiTpaxkeM Ta aHaJi3ylOTbCS MPHUHUHM, YOMY Bce Oiblile MiXKHAPOIHUX KOMIaH{H 0OHPAIOTh
BUPIIIYBATH CIOPH caMe B MixHapoiHoMy apoOirpaxy. Cepel HHX BHAUISIOTbCS Taki, fK HeH-
TpasIbHICTh, THYUKICTh, IPUCKOPEHHH PO3IJIsih, KOH(iAeHIiHHICTb, Mi)KHAPOJHEe BU3HAHHS Ta Je-
LeHTpaJi3allisd Ta YHUKHEHHS HaliOHa/JbHHUX 3aKOHOJABUYMX I1€PEIOH.

[ ax migcymok, sBepraeThcsl yBara Ha poJib, iKY Hapasi Bimirpae Mi>KHapomHHH apOiTpaxk
y CcydacHidl cucteMi Mi>kHapopHoro mpaBa. Moro ycmixu i eeKTHBHICTb CHCTEMH MiKHApOIHO-
ro ap6itTpaxy y BHpillleHHI CIOPiB MOB’SI3aHUX 3 IOPYLIEHHSIMU OTOBOPY MiXKHApOAHOI KyIiB-
Ji-ponaxy ToBapiB. TakoxK TPUIIMAETbCS 3HAUHA yBara i HeoJikaM Ta CJa0KHUM CTOPOHAM
MiXKHapogHOro apbiTpaxy, A/is OiJbll 4iTKOro yCBiZOMJIEHHS, SIK MOXKHA MOKPALIMTH HOro Ta
IJIS1 TIOLYKY CTaJsIol MOJeJi PO3BUTKY MixKHapoqHUX apbiTpaxiB. OLiHIOITbCS NEPCIEKTHBH PO3-
BUTKY CUCTEMU BHpilleHHS CIIOPiB BPAaxOBYIOYM iCTOPUYHI, NOJITHYHI Ta €KOHOMi4yHi (hakTopH,
SKi CIIPUSIU LILOMY.

Karouosi caosa: ponb MixkHapogHoro apbitpaxy, apbitpaxHi yeranosu, FOHICTPAJI, ap6ir-
pax, BUpillleHHs CNOpiB, iCTOTHI MOpYyLIEHHS AOrOBOPY MiKHapoOAHOI KyMiBJi-NPOJaxy TOBapiB,
MOpYLLIEeHHS 1O0TOBOPY.

Summary

Halat V. I. The role of international arbitration in resolving disputes related to
fundamental breaches of contracts in international sale of goods. — Article.

This article aims to provide an understanding of the key aspects of international arbitration
and assess the role it plays in international business disputes. It begins by introducing the
concept of international arbitration for a clearer understanding of its essence and offers a
historical retrospective of the development of international arbitration, from the first multilateral
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international legal acts to modern international agreements and institutions such as ICC,
ICSID, and LCIA. Arbitration has become the primary mechanism for resolving disputes in
international commercial and investment relations. The core principles underlying arbitration
include voluntariness, independence of arbitrators, confidentiality, and process efficiency, which
make it a popular choice for resolving complex international conflicts. The article also aims
to demonstrate the rapid development and future prospects of international arbitration in
cases concerning the breach of international sale contracts, alongside other dispute resolution
methods.

The article thoroughly discusses the advantages of international arbitration over domestic
arbitration and analyzes the reasons why more and more international companies choose to
resolve disputes through international arbitration. Among the key advantages are neutrality,
flexibility, expedited proceedings, confidentiality, international recognition, decentralization,
and the avoidance of national legislative barriers.

Finally, the article focuses on the role international arbitration currently plays in the modern
international legal system, its successes, and the effectiveness of the system in resolving
disputes related to the breach of international sales contracts. Significant attention is also
given to the shortcomings and weaknesses of international arbitration, providing a clearer
understanding of how it can be improved and the search for a sustainable model for the
development of international arbitration. The article evaluates the prospects for the future
development of dispute resolution systems, considering the historical, political, and economic
factors that have contributed to their evolution.

Key words: role of international arbitration, arbitration institutions, UNCITRAL, arbitration,
dispute resolution, fundamental breaches of contracts in international sale of goods, contract
breaches.



Tayxosa A. C. IpuHIMD B3a€EMHOCTI Y MiJKHapoOIHOMY aTOMHOMY IIpaBi 27

YIK 349.7
DOI https://doi.org/10.32782/npnuola.v35.2024.4

A. C. I'zyxosa

ITPUHIOAII B3AEMHOCTI
Y M2DKHAPOJHOMY ATOMHOMY IIPABI

ITocraHoBKa mpoOGJyieMu Ta ii aKTyadbHIiCTh. Y M{XKHApPOAHOMY TpaBi
MPUHLMIT B3aEMHOCTI € OJHHUM i3 (PyHIAMEHTAJbHUX MPUHLMIIB, IO PETyJI0e
BiIHOCMHU MiX [ep:KaBaM{ Ta KJIOYOBHMM IHCTPYMEHTOM Yy MiATPUMLI MiX-
HapOAHOrO MPAaBOMOPSAKY, CIPUSIOUM PIBHONPABHOCTI Ta B3a€EMOIOBA3i Mix
nepxxaBaMd. BaaemuicTb nepenbauae, 1o npasa Ta 000B’SI3KH Iep:KaB € B3aE€M-
HO 3a/le’KHHMU: KOXKHA JleprKaBa MOro/KY€eThCsl BUKOHYBATH CBOI MiXKHApOJHi
3000B’s13aHHS 3 OUiKYBaHHSIM, 10 iHIi JAepXKaBU BUMHATH BilMOBiAHO. 3araniom,
NPUHLMUI B3aEMHOCTI 3a0e3nedye MeBHUH OasaHC y Mi>KHapPOAHUX BiIHOCHHAX,
CTUMYJIIOIOYH JIep:KaBHU JOTPUMYBATHUCS CBOIX 3000B’s13aHb 3 METOI0 OTPUMaHHS
aHaJIOT{UHUX TpaB Bif iHIIKUX Cy6’€KTiB MiXKHapOAHOTO MpaBa. bymyuu edek-
THBHUM iHCTPYMEHTOM [J/15 3a0e3rnedeHHs NOTPUMAHHS Mi>KHAPOAHOTO MpaBa,
3aCTOCYBaHHS BHILE3a3HAUYEHOr0 NPUHLMUIY € BAXKJIUBUM IS yCiX cdep Mixk-
HapOAHOTO MpaBa, 30KpeMa Mi>KHapOAHOT'O aTOMHOrO NpaBa, [ie BiH nepenbadyae
B3aE€MHY IOBAary Ta AOTPHMAaHHS MpaB i 3000B’si3aHb AeprKaB, L0 PEryJioiTh
BUKOPUCTAHHS SepHUX MaTepiaJiB i TexHosorid. [I[pyuHUMI B3aeMHOCTI 4acTo
BUKODHUCTOBYETbCS M/ OOIPYHTYBaHHS BiAIOBiNA/JAbHOCTI AepxKaB 3a SAEpHi
{HUMAEeHTH, 30KpeMa MPH BU3HAYEHHI MPaBOBUX 3000B’513aHb LIOAO0 KOMIIEHCAa-
uii 3a spepHy mkony. OcTaHHIMH pOKaMH MPUHLKI B3a€EMHOCTI TaKO0XK MOYaB
HaOyBaTH 3HAUEHHS Y 3B’SI3KY 3 PO3BUTKOM HOBHUX SII€PHHUX TEXHOJOT{H, TaKUX
SIK MajoMacluTabHi peakTopH, L0 NOTPeOyI0Tb afanTalil HOpMaTHBHO-NIPABO-
BUX aKTiB i MiAXOMiB 10 peryJ/ioBaHHS Ha MiXKHapoAHOMY piBHi. [le o3Hauae, 1110
[IpaBOBI HOPMH [OBUHHI BPAaXOBYBATH HOBi BUK/IHKH Ta 3a0e3ledyBaTH CIIpa-
BeJJIMBUH PO3MOiJ BiAMOBiZaIbHOCTI MiX HepxkaBamu. BoaHouac, nesiki mep-
JKaBU He BKJIOUAIOTh JAHUH NPUHLMI y HalioHa/JbHe 3aKOHOAABCTBO, 110 MOXKe
NEeBHUM YMHOM OOMeEXyBaTH e(peKTUBHICTb siAepHOI Oe3NekH, OCKiJbKH HOro
BIICYTHICTb y HOPMAaTHUBHO-IIPABOBUX aKTaxX MOXKe MilipBaTH IOBipYy Mix AepxkKa-
BaMH{ Ta 3MeHLIUTH IXHIO TOTOBHICTb 0 cHiBnpali y cdepi saepHOro KOHTPO.IIO.

AHani3 ocTaHHIX HOCJHiMKeHb i myOJikamii. ¥ cydacHux myO6Jikauisx
3 Mi2KHapOAHOTO aTOMHOTO IIpaBa MPUHLHKI B3a€EMHOCTI PO3IJISAAETHCS K BaX-
JIUBUH eJIeMeHT, 1110 BIJINBA€ HA CTBOPEHHS i 3aCTOCYBaHHS HOPM Y Wil cdepi.
[IpuknafgoM Cy4acHOTO 3aCTOCYBaHH§I LBbOTO MPUHUMIY € 3MiHH B SiIEPHOMY
3aKOHOAABCTBI micas aBapil Ha PyKycimi, 110 TOCUIUAN BUMOTH IO MiXKHAPOJ-
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HOTO CMiBPOOITHUITBA i MPO30POCTi y MUTAHHSX sifepHOI 6e3neku. OKpeMo Bap-
10 BuaiauTH Buaanns Nuclear Law Bulletin [12], sike ny6aikyetbcs Opranisa-
1[i€l0 eKOHOMIYHOTO CMiBPOOITHUIITBA Ta PO3BUTKY uepe3 ATeHTCTBO 3 siiepHOI
€Hepril, 0 € Ba)KJHWBUM JDKEpEJOM [JIsl aHaJi3y Cy4acHUX TeHAEHUIH i 3MiH
y MiXKHapoOHOMY aTOMHOMY IIpaBi, BKJIOYAUH NPUHLUI B3aEMHOCTI.

Merto10 cTaTTi € aHaNi3 3aCTOCYBaHHS TPUHIUITY B3aEMHOCTI y cdepi Mix-
HapOJHOr0 aTOMHOTO NpaBa, 30KpeMa HOro BKJIOYEHHS Yy HalliOHa/JbHE 3aKOHO-
JIABCTBO [eprKaB Ta [NOCJiI’KeHHS MOXKJHWBHUX 3MiH B SIepHOMY 3aKOHOJAABCTBI
B XOJi JAHOTO MpoLecy.

Bukaan ocHOBHOro MaTtepiaiy. 3 iCTOPUYHO! TOUKH 30Dy TIPUHIMIT B3a€M-
HOCTi BUKOPHUCTOBYBABCS SIK CMOCIO moM’ sKIIeHHsT KOHMJIKTIB i monepemkeHHs
eckaJsalil L/ISXOM CNpPsSIMyBaHHS TeHIeHLIl 10 IPUTATHEHHS [0 BilNOBiAaJbHO-
CTi B paMKax MPaBOBUX HOPM. Y mpoiieci (GOPMyBaHHS 3BUUAE€BOr0 MiXKHAPOJ-
HOTO IIpaBa MPUHLKI B3aEMHOCTI CJAYTye MOTYKHUM ABUTYHOM /ISl IEBHUX Aid
Ta/4n Ge3NisAAbHOCTI 3 6OKY 3aiyueHHX cy6 eKTiB. BiH Moxe fK moM’ SKIIMTH
BHMOTH, BUCYHYTI JepKaBoIo, siKa iHillifoe 3aKOHOTBOPUMH TIpoliec, TaK i CIpH-
STH NPUUHATTIO TAKUX BUMOI THMH [epKaBaMH, SKi ONUHMUJKCS B ITOAIOHIN
cutyauii. MoxeM0o Ka3aTH, 10 OUiKyBaHHSI B3AEMHOCTI, TAKUM YHUHOM, CJIYTYE
OOTPYHTYBAHHSAM JJI51 TIOSIBU HOBHMX 3BHYaeBUX HopM [4].

BaxknuBuM eTanom eBoJIOLIl B3a€EMHOCTI CTa/J0 TaKOXK BBeNEHHS NPaBOBUX
oOMerKeHb Ha 3aCTOCYBaHHS MPUHIMMNY B3aeMHOCTi. OOMexKeHHs, sIKi HaKIana-
I0TbCS Ha B3aEMHICTb, BUIJIMBAIOTh 3 THUX c(ep, SKi CTABJATH CHiJIbHI iHTepecH
Ha nepuwui maaH (exosoriuHe nMpaBo, NpaBa JIOJIUHU, MiXKHAPOJHE IyMaHiTapHe
npaBo). Tam B3aeMHICTb, 110 PO3YMIEThCs K CMiBBIAHOIIEHHS MPAB i 060B’A3KiB
(cneuudiuna B3aeMHicTh), Oy/1a BUTiCHeHa i Bifirpae Juile HeaHauHy poJb [3].
Hanpuxkaaz, y chepi npas M0AUHA IaHUHA IPUHLKI Mae oOMeKeHe 3aCTOCyBaH-
H$l, OCKIIbKM OCHOBHi MpaBa He MOXYTb 3a/eXKaTH BiJ B3a€MHOCTi. ¥ HesiKUX
BHIIaJKaX 3aCTOCYBAHHs B3a€MHOCTi MOXe MPH3BECTH 0 eckaJsalil KOH(JIKTiB
ab0 MopyLIeHHS NpaB JIOANHH. ['oBopsiun npo MiKHapoIaHe ryMaH1TapHe npaso,
MPUHLKI B3aEMHOCT] MO2Ke NPAMO BIJIMBATH HA 0TPUMaHHS HOro HOPM, TAaKUX
SIK TIOBOJI?KEHHS 3 BiCbKOBOIOJIOHEHUMH a00 LUUBIIbHUMHU ocobamu. Kpim Toro,
y Mi2KHAPOAHHX BiIHOCHHAX MOXYTb iCHYBaTH CUTYyaLil, 1e B3aEMHICTb HEMOXK-
JIMB2 depe3 acUMeTpilo CHJ abo pecypciB MiX JepxkKaBaMH Ta MOXKe NPHU3BECTH
[0 CUTYalil, KOJU AepKaBy 3 Oifbll MOTYKHUM MOTEHLiaJOM BUKOPUCTOBYIOTh
CBOIO IepeBary AJsi OTPUMAHHS OJAHOCTOPOHHBO! BUTOIH.

Y Mi>KHapoAHOMY SiIEPHOMY MpaBi MPUHIMI B3a€EMHOCTI € BaXKJIUBUM {HCTPY-
MEHTOM, SIKUH PeryJ/io€ BiTHOCHHHU MiX AepKaBaMu y cdepi smepHoi 6e3mekH,
HepO3MOBCIOKEHHS IepPHOI 30pol Ta MUPHOTO BUKOPHUCTaHHS SIIEPHO! eHepril.
JlaHW# TPUHLMI TPYHTYETbCS Ha iflel, 10 AepKaBH, §Ki JOTPUMYIOTbCS MEBHUX
3000B’s13aHb a00 HAJaIOTb TEBHi MpaBa {HIIMM Aep:KaBaM, OUiKYIOTb Bill HHUX
aHaJIOTiuHOl MOBeNiHKH Yy BiamoBigb. OMHUM 3 OCHOBHHX MXKepeJsa AaHOl Tasy-
3i npasa € [lorosip mpo HeposnoscoomKeHHs agepHoi 36poi (JIHA3) [1]. Tyt
NPUHLUMI B3aEMHOCTi € OCHOBOIO MJIS JOMOBJIEHOCTEH MiXK SIEPHUMU Ta Hesl-
nepHuUMHU nepxkaBamu. BimmosimHo no IHA3 nep:kaBu-cTropoHu 3000B’s3aHi «He
nepefaBaTH, KONHOMY OAepxXKyBauy siiepHy 30poto abo iHW saepHi BUOyXoO-
Bi NIPUCTPOI, He HaJgaBaTHU JAONOMOTH OyAb-SIKid HepxKaBi, 110 He BOJIOAIE siep-
HOIO 30pO€I0, 1100 BUPOOHUIITBA a00 MpUAOAHHS Takol 36poi a6o MPUCTPOIB»
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[cT. 1]. Takox TPUHLMI B3a€MHOCTi BimoOpaxkeHWH y cTaTTi 6, BimmosimHO 10O
SIKOI KOKHa cTopoHa «bOepe Ha cebe 3000B’13aHHSI BECTH I1€pPeroBOpU B AyCi
n06poi BoJii Mpo edeKTUBHI 3aXOAU IO MPUMNHUHEHHIO TOHKHU SiIepHUX 030pPOEHb
B HalO/MMKUOMY MalOYTHbOMY i SI€PHOMY PO330POEHHIO, a TAKOXK PO AOrOBip
Mpo 3arajbHe i TOBHE PO33OPOEHHS Mifl CYBOPUM i e()eKTUBHUM MiKHApOJHUM
KOHTpoJieM». Lle, y CBOIO uepry, CTBOpPIOE CUCTEMY CTPUMYBaHb, e HEBUKOHAHHS
3000B’s13aHb OJHI€I0 CTOPOHOIO MOKe MPU3BECTH [0 MOPYILEHHS 3 iHILIOro OOKY.

Baprto sramatu takoxk KoHBeHuilo mpo BiAMoBinanabHICTb Nepes TPeTbOIO
CTOPOHOIO B rajysi sgepHoi eHeprii [7], fika BcTaHOBJIOE NPaBOBi PaMKH /IS
pery/oBaHHS BiANOBiNAMbHOCTI 32 fiAepHi IHUMAEHTH B €BPOTI, B SIKil NPUHLIHUII
B3aEMHOCTI MPOSIBASETbCH Y KinbKoxX acrekrax. Ockinbku KoHBeHLis crnpsimo-
BaHA Ha 3aXMUCT TPETiX CTOPiH, L0 MOXKYTb MOCTPAXKAATH Bif SOEPHUX iHLHU-
JIEeHTIB, He3a/exXHO BiJ IXHbOrO TPOMAASTHCTBA YW MiCLsl MPOXKUBAHHS, MPHUH-
LI B3a€MHOCTI TAKOX TapaHTYye, L0 BCi MOCTpaxkaajai oco6u MalTb OJHAKOBI
NpaBa Ha KOMIIeHCAL{l0, He3a/JeXHO Bill TOro, B sIKil JepxKaBi cTa/nacs aBapis
uy Je BOHHM TpoxuBawTh (cT. 2). BogHouac, Binnosin#o o cr. 7 ass 3abesne-
YeHHS] B3aEMHOCTI JepKaBH-y4aCHHUI 3000B’si3aHi rapMoOHi3yBaTH CBOE Hallio-
HaJlbHe 3aKOHOJABCTBO 3 MOJOKeHHAMU KouBeHil. [le BK/IOUae BCTAaHOBJIEHHS
MiHiMaJbHUX PO3MIipiB BiAMOBiNaJbHOCTI omepaTopa Ta 3abe3neyeHHS HAsBHO-
cTi (piHaHCOBUX rapaHTiil /g BUMIATH KoMmmeHcauid. Takox ct. 10 nosBoJsie
{HIIUM Oep:KaBaM AoJydaTucs 00 (hiHAHCYBaHHS, SIKLIO KOMIEHCALIHHUN (POH
B iHIIIHA gepxKaBi-cTopoHi KoHBeHLil BHUSBUTBbCS HENOCTATHIM /S MOKPUTTSH
BCcix 30uTKiB. MaemMo Takox 3rajatu cT. 13, 3rifHO 3 fKOW0 AepKaBH- y4acHu-
Ui TOroJKylOThCs BU3HABATH i BUKOHYBATH pillleHHs CyiB OlHa OIHOT 1I0J0
BiLIKOAYBaHHS 30UTKIB, 3aBIaHUX SepHUMHU iHUMIeHTaMH. Lle o3Hauae, 110
noctpaxzaani ocobu B OfHIN AepKaBi MOXKYTb 3BEPTATUCS A0 CYAIB {HILIOI fepxa-
BU-ydacHHULi i 6yTH BIIEBHEHUMH, LIO PillleHHs cyay Oylne BU3HaHe i BUKOHAHE.

BaxknuBUM [KepesoM MiXKHapOAHOro siiepHoro npasa € [IpoTokosm mpo
BHeCeHHsl 3MiH 10 BineHcbko! KoHBeHLil Mpo UMBiNBHY BiANOBiNa/dbHICTh 3a
anepuy wkony (ITpotokoa) [13], sixuit peryJoe 1110 HajaHHs HepKaBaMHU-ydac-
HuusgMu [IpoTokosy mpaB Ta npuBineiB BinOyBaeThCs JHIlIE 32 YMOBH, IO iHILIA
CTOpPOHA TAaKOXK Hajgae MomiOHi mpaBa Ta MpuBijiei. ¥ 1boMy 3B 13Ky, HOLIJBHO
Takox 3ragatd cT. VI IlpoTokoaqy, 3rinHo 3 $IKOIO AeprKaBU-yuyacHHULi MaloTb
3aCTOCOBYBaTH NoJoxeHHs1 KoHBeHLl 10 rpoMaisiH {HIIUX AeprKaB-y4yacHULb
Ha ocHOBi B3aeMHocTi. Lle o3Hayae, mo KoxHa pepxKaBa-yuacuuus I[Ipoto-
KOJy 3000B’I3yE€TbCS HaJaBaTH DiBHI MpaBa Ta TpHBiJgel rpoMajsiHaM iHIIMX
JepxKaB-yyacHHULb, L0 € BaXKJUBOI YMOBOK [J/51 e(DeKTHBHOro (PyHKLIOHY-
BAHHS CUCTEMH MiXKHapOAHO! BiAMOBiga/bHOCTI 3a SEPHY LIKOLLY. Bonnouac,
ct. XII nepenbauae, 1o «CYJOBi pilleHHS, BUHECEH] B OIHIN IepKaBi-y4acHHUL]
KonBeHLii, BU3HaOTbCH i MOXYyTb OyTH BHUKOHAHI B {HIUIMX AeprKaBax-ydac-
HULAX 0€3 TOBTOPHOTO PO3TJALY MO CYTi CIIpaBH, 32 YMOBH, LIO Ui pillleHHS
He CcynepeyaTh OCHOBHHUM IpPHUHLHMIIAM IpaBa [ep:KaBH, B fKiH pillleHHS Mae
6yTu BUKOHaHe». Lle mo/M0XKEHHS € BaXK/IUBUM JJis 3a6e3nedeHHs e(heKTUBHOL
Mi>KHAapPOAHOI CUCTEMH KOMIIEHCALIl 32 fAePHY LWKOMY, OCKIJIbKK BOHO CIIPOLIYE
Npollelypy BU3HAHHS Ta BUKOHAHHS CYLOBHUX pillleHb MiXK NepKaBaMH-y4acHH-
LSIMHM, 3MiLHIOIOYM MPaBOBY 3aXULIEHICTb MOTEPIIJMUX | MOKPALLy4YU MiXKHa-
pozHe cniBpobGITHUUTBO Yy cepi fAaepHOI BiAMOBinAIBHOCTI.
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[TpuHUMI B3aeMHOCTI Bifirpae Baxk/JUBY poJb i B KoHBeHLil Npo 10AaTKOBY
KOMIIeHCalilo 3a snepHy wkomy [6], ska 6yna yxsanena B 1997 poui. 3okpe-
Ma CT.2 BCTaHOBJIOE, 110 KoHBeHLisl 3aCTOCOBYETbCS N0 SIA€PHUX iHIMAEHTIB
y Iep:KaBax, siki € yuacHukamu KoHBeHL|l, 32 yMOBH, 110 i AepKaBH HAOAITb
aHaJIoriuHi MpaBa {HIIMM y4aCHHUKaM. Lle 3abe3neuye B3aeMHe BU3HAHHS IpaB
i 3000B’s13aHb MiXK JepKaBaMH-Y4aCHHULSIMH, WO CIIpUsie e(eKTHBHOMY DYHK-
LIOHYBAHHIO CHCTEMHM MDKHADOJAHOI KOMIeHcalil 3a sinepHy wikoay. Takox
cT. 13 nepenbauae, 10 CynoBi pillleHHs LIOAO0 KOMIeHcalil 3a SiAepPHY LIKOLY,
BUHEeCeHi B OIHIH AepxKaBi-ydacHHL, BU3HAIOTbCS Ta BHUKOHYIOTHCS B {HILIMX
JepKaBax-y4acHHULSIX 6e3 IOBTOPHOTO PO3IJISAY CIPABH 1O CyTi, 32 YMOBH, 110
pilleHHSl He CyllepeyuTb OCHOBHMM IIPUHLHMIIAM IpaBa Ti€l AepKaBH, Ie BOHO
Mae 6yTH BUKOHaHe. Lle mosioKeHHs MiAKPeCa0e BaXKJ/AUBICTb IPUHLUIY B3a€M-
HOCTi B KOHTEKCTi MiXKHAapOAHOTO MPaBOCYAAs Ta 3abesrnedyeHHs e(heKTUBHOTO
MeXaHi3My KoMIleHcalll.

BulesragaHui NpUHLUI MiXKHApOJHOTO SEPHOrO MpPaBa Bilirpae BaXK/IUBY
poJib i B KoHTeKcTi pilleHHss KoHdepenuii nmpo neperasia [lapu3bkol KOHBeHL 1
Ta Bproccenbebkol nomatkoBoi KonBeHLil [5], 30kpema y cdepi kKommencaii
3a sfiAepHy LWKOAY. TakKuM UMHOM, HepKaBa-yuacHULS OTPUMYE KOMIIEHCALi0
3 (QoHIIB fAepHOI IIKOAM JHIIe 32 YMOBH, L0 Taka JAep:KaBa 3abe3neyye aHa-
JIOTiYHi mpaBa TpeTiM Aep:xaBaM-yuyacHUUsIM. Lle, y cBoio uepry, cTBopioe piBHi
YMOBH Ta B3a€MHi 3000B’s3aHHSI MiXK JAep:KaBaMH, L0 MalOTb Ha MeTi 3axH-
CTUTH MOCTPaXKAaJHUX 0ci6 Ta HABKOJHUIIHE CepeloBHILA Yy pasi smepHol aBapil.
Byso Takox BupilleHO, M0 «Ili TapaHTii TOBUHHI 3a60POHATU AWCKPUMIHAILLIO
JKepTB y [epKaBaxX-yuyacHUUSX, SIKi He MaiTb SAEPHHUX YCTAHOBOK Ha CBOIH
TepuTOopii, a60 TUX, 110 MAIOTh SIEPHI YCTAHOBKU Ha CBOIM TEPUTOPIl i HALAOTh
ekBiBaJeHTHI B3aeMHi mijbru. CaMe uepe3 IeH KPUTEPiU Ile MUTAHHS CTaJO
Ha3UBATHCS TIPUHLMIIOM «B3aEMHOCTI». [losicHIOBaIbHA AOTIOBiAb PO MEPETJIsif
[Tapusbkoi Ta Bproccenbebkoi konsenuis [10], sky 6yno B3ato mo Binoma Kow-
(hepeHLi€10, MigKpec/a0e HeOOXiAHICT OHOBJIEHHS Ta BIOCKOHAJIEHHS NIPAaBOBUX
MeXaHi3MiB y cepi spepHO! BiANOBifaAbHOCTI, 110 POOUTb MPHUHLMI B3aEM-
HOCTi 6i/iblll e()eKTUBHUM i TaKWM, 1110 BiAlIOBifae CyyacHUM BUKJIUKaM y cepi
slepHOl Oe3MeKH.

BBakanu 6 3a fouinbHEe PO3IJISHYTH MeTOAM BPaxyBaHHS NPUHLHMIY B3aEM-
HOCTi Y HaUiOHAJbHOMY 3aKOHOAABCTBI NepPXKaB, BKJ/IIOUEHHS SKOTO J03BOJISE
CTBOPUTH MeXaHi3MM CIHiBIpalli Ta KOOPAMHALil MK KpaiHaMM 3 MeTOl0 3aIo-
OiraHHsl Ta BHUpIlleHHsl SAepPHUX 3arpo3. 3acTOCyBaHHS MPHUHLUMITY B3a€MHOCTI
y HaliOHAa/JbHOMY 3aKOHOAABCTBi CIpHUsiE MiABUILEHHIO PiBHSA Ge3MeKH sIepHUX
YCTaHOBOK, KOHTPOJIIO Haj SIA€PHUMH MaTepiajaMM Ta 3amo0iraHHIO TepOpHcC-
TUYHUM 3arposaM. lle Takoxx crnpusie MiIBUILEHHIO AOBipU MiX Hep:KaBaMu
y cepi simepHoi 6e3MeKd Ta 3MillHEHHIO MiXKHAPOJHOTO PEKUMY HePO3MOBCIO-
JKEHHS siiepHoi 36poi.

Y upomy 3B’d3Ky, NPOMOHYBa/IX 6 3BEPHYTHCS N0 3aKOHOAABCTBA JESKHX
nepxkaB-ujieHiB €C, sKi BKJIOYAIOTh MPUHIMI B3aEMHOCTI B 3aKOHOAABCTBO,
PeTy/Ioour siiepHy 0e3NeKy, LIISIXOM Y3TOJXKeHHSI CTaHIApTiB i BUMOT IL1OJ0
fe3neku sIAEPHUX YCTAHOBOK i 3axoniB Oesneku. Lle Moxke Bk/IOUaTH 0OMiH
iH(popMmalieto, cninbHi iHCMeKLil, B3aeMHYy MIATPUMKY B pasi aBapiii abo Kpu3o-
BUX CUTYyalid, a TakoX CIiJIbHIi porpaMy HaBUaHHS Ta MiATOTOBKH MepCOHa-
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Jay. 3aranom, €C BCTaHOBJIOE MiHiMa/JbHI CTaHIAPTH sAepHOI Oe3MeKH, SKHX
NIOBUHHI IOTPUMYBATHUCS BCi AepKaBU-UJIeHH.

JepKaBu-uleHd MOXYTb Y3TOIXKYBaTH CBO! HalLiOHaJbHi 3aKOHONABCTBa
3 MiXKHAPOAHHWMH CTAHAAPTAMHU | YTOAAMH LIOAO SIAEPHOI O€3MeKH, TAKUMH SK
Kousenuiss npo sagepHy Oesneky [2] ta Jlupextusa €C npo smepHy Gesmneky
[9] Towo. OcHOBHMUMM HOPMATHBHO-NPaBOBUMHU akTamu € Jlupektrsu €C 110710
anepHol Gesneku, sokpema Jupextusa 2009/71/Euratom [8], sika BcTaHoB-
JIIOE OCHOBY /IS sifiepHOi 6e3mnekH, i il mopasbiui nonpaBku. Lli nupekTrBu BuMa-
raloThb BiJ KpaiH BIPOBAIKEHHSI €IMHUX CTaHIAPTIiB, 110 A03BOJIsI€ 3a0e3NeUnTH
O[IHaKOBHH piBeHb Oe3neky Ha Bcil Teputopii Coro3y. B3aeMHicTh y 3aKOHOAAB-
CTBI IIOJO fiAepHOI Oe3NeKH TaKOXK BKJOUae 3a0e3leyeHHsI He3a/eXXHOCTi Ta
JOCTaTHbO! KOMIIETEHTHOCTI HaLiOHA/JIbHUX PeryJasTOPHUX opraHiB. JupekTuna
€C 2014 /87 /Euratom [9] mocusmoe BUMOTrH IIOKO He3ae;KHOCTI HAlliOHAJb-
HUX perynqaTopiB, L0 M03BOJISIE€ [apaHTyBaTH HeylepelKeHe BIPOBAIKEeHHS
HopM Ge3mekH B ycix KpaiHax. [Ipu mpomy, xoua Bci KpalHHU-4sieHH 3000B’s13aHi
JNOTpUMYyBaTHcs MUpeKTHB €C, KOHKPETHi LIJISAXH Ta TEMIHU iX iMI/eMeHTalil
MOXKYTb BiIpi3HSITUCS 3aJie’KHO BiJ HAL[iOHAJbHUX 0COOJUBOCTEH.

Bk/ioueHHs1 MPUHUMITY B3a€MHOCTI TaKOXX peasli3yeTbCsl uepe3 iMIJeMeH-
Talif0 Mi>KHAPOAHUX HOPM i CTaHAAPTiB, BCTAaHOBJAEHUX MiXKHAapOIHUM areHT-
ctBom 3 aromuoi eHeprii (MATATE) [11]. Jlepxasu-unenun €C 30608 sa3ani
3a0e3MeyuTH BiANOBiAHICTh HALIOHAJBHOTO 3aKOHOJAABCTBA Mi>KHAPOAHUM CTaH-
JapTam, 110 A03BOJISE Y3TOAUTH MiAXOAM 0 siiepHOl Oesneku siK Ha piBHi Coto-
3y, Tak i Ha Mi>kHapogHoMy piBHi. Xoda KpalHU-4Y/JeHH MaTb Pi3Hi NigXoau 00
BpaxXyBaHHs MPUHIMITY B3aEMHOCTI Y HalliOHAJIbHOMY 3aKOHOAABCTBi, €BpoTei-
cokuil Cot03 NoKaNae ycix 3ycub N0 6iJiblll TApMOHI30BAHOT CUCTEMH e pHOT
BiANOBiNa/MbHOCTI, He3BaXKalUMW Ha INeBHi MOTOUHi posdixkHOcTi. [Ipu wbOMYy,
BaXKJIMBO 3a3HA4aTH, L0 y AESKUX KpalHaX, Takux sk Ppanuis yu HimeuyunHa,
icCHYI0Tb HaBHi Tpamuuil y cdepi sinepHOI eHepreTUKU Ta BUCOKi BUMOTH 10 Oes-
MeKH, 110 I03BOJISIE M JIETKO afanTyBaTH €BPONEUChKi cTaHnapTH. [Hii nepxa-
BH, 0c00/1MBO HOBi 4neHH €C, MOXyTb noTpeOyBaTH Oi/blle yacy Ta pecypciB
JJIsl TApMOHi3allil CBOro 3aKOHOAAaBCTBa 3 BUMoramu €C.

Y pamxax €C 3AiHCHIOIOTBCS TAaKOXK peTyJsipHi MepeBipKM HaLiOHANbHUX
SIepPHUX PerynaTopiB Ta sepPHUX 00 €KTiB, 110 MPOBOASATHCS SIK HA HalliOHAJ/b-
HOMY, TaK i Ha MixkJep:kKaBHOMY piBHi. Lle no3BoJisie KpaiHaM-ujseHaM oOMiHIO-
BaTHUCS JOCBIIOM i KpallMMH NpakTHUKaMH, 3abe3neuyyiodd B3a€MHICTh MiIXOMiB
N0 3a6e3mneueHHs sgaepHOl 6e3neKkd. €Bpornelicbka KOMICisi KOOPAUHYE Lii Mpolle-
CH, 1100 CIPUATH OfHAKOBOMY BUKOHAHHIO BHUMOT.

BapTo 3a3HauuTH, 1110 X0ua CUCTeMa KpaiH 0a3yeTbcsl Ha Mi>KHAPOJHUX KOH-
BeHLisX, iCHYIOTb BaXKJIMBi BIAMIHHOCTI MiXX NOPSAKOM BKJ/IIOUEHHS NPUHLUIY
B3aEMHOCTI Y 3aKOHOIABCTBO KpalH. TakuM 4MHOM, Y KpaiHax, [e siiepHa eHep-
reTHKa Mae MiATPUMKY, K y PpaHLii, € Giblle MOMITUUHO! BOMI AJIS LUBUIKOTO
BIIPOBAKEHHS 3axofiB Oe3mneku. B iHIMIMX KpalHax, Ae TPOMaAChKiCTb OiJbll
CKENTHYHO CTaBUThCS A0 sinepHoi eHepreTuku (Hanmpukian, AscTpisi), amanta-
Lisl 10 €BPOMEUCHKUX AWPEKTUB MOXKe OYTH MeHII NpioputeTHOw. Baknueum
(hakTOpOM € TaKoXK piBeHb PO3BUTKY SiepHO! iH(PpacTpyKTypu AepKas, LIO
BIIJIMBA€ HA IXHi MOXKJMBOCTI iMm/aeMeHTauii ctaHaaptis. Kpainu 3 6ijblu pos-
BUHEHOW siiepHolo eHepretukow (Ppanuis, [Bewis) MOXKyTb WIBMALIE iHTe-
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rPyBaTH NPUHLMI B3aEMHOCTI y CBOI peryJ/siTopHi MexaHi3amu. Kpainu 6e3 sigep-
Hol eHepretuku ([anisi, JIaTBis) a60 3 HEBENMKOIO KiIbKICTIO SIepPHUX 00’ €KTIB
(Hinepniaunu, CioBeHisi) MOXKYTb 3aCTOCOBYBATH MPUHIMII B3AaEMHOCTI MEHII
CHACTEeMaTHUYHO.

BucHoBku. OTxXe, NPUHLUMUI B3a€MHOCTi 3a/MIIAETHCS OAHUM 3 HaHBax-
JIMBIIIMX {HCTPYMEHTIB Mi>KHAapOAHOro npasa, 110 3abe3nedye GanaHc i crpa-
BeIJIUBICTb Y MiKAeprKaBHUX BimHocuHax. Moro notpumanHs crnpusie ctabinb-
HOCTi Mi2KHapOJIHOTO NOPSAKY Ta CTBOPIOE YMOBHU [JI1 MUPHOTO CHiBiCHYBaHHS
nepxkaB. OnmHak, e(peKTHBHICTb TMPHUHLMIY 3a/J€XKHUTb Bil HOrO PO3YMHOTO
3aCTOCYBAaHHSl Ta BpaXyBaHHA IHIUMX (pyHAaMeHTAJbHUX MPUHLHUIIB MiXKHa-
pPOAHOrO NpaBa, TaKUX SK IoBara A0 IpaB JIOAWHU | F'yMaHiTapHUX HOPM.
JaHu# NpUHUUN 3a/UIIAETBCH BaKJHWBOI CKJIaL0BOI MiXKHAPOLHOTO silep-
Horo mpaBa. He3Baxkawuu Ha MeBHi BUKJIMKH, BiH € KJIOUOBHM eJeMeHTOM
N1 3abe3nedyeHHs] e()eKTUBHOCTI Ta CIpaBelUBOCTI y cdepi MixKHApOAHOI
BIAMOBiNA/MbHOCTI 3a siiepHi iHUMAEHTH. Xoua BKJ/IOYEHHS MNPUHLUIY B3a€M-
HOCTi y HallioHa/bHE 3aKOHOJLABCTBO AepPXKaB € BaXK/IHMBUM y 3abe3ledyeHHI
sfepHoi 6e3MeKH, a TaKoXK MHpPY i cTabiJibHOCTI Ha MiXKHApOAHOMY PpiBHI,
BiIMiHHOCTI y BKJ/IOUEHHi HOTO Yy HallioHa/bHE 3aKOHOAABCTBO BIJMBAKOTh Ha
NpaKTUUHY peasni3alilo NPUHUMUIY B3a€EMHOCTI B sifiepHil 6e3Mneli, CTBOPIOIOUHN
NeBHY BapiaTUBHICTb Y HOro BIpoBajKeHHi. BogHoyac, HeBKJIOUEHHs A1aHOTO
NpUHUUNY oOMekye e(eKTHBHICTb silepHOi Oe3MeKH, aJxkKe HOro BiICYTHICTb
B HAlliOHAaTbHOMY 32KOHOJABCTBI MOXKe HiILipBaTI/I JOBipy MiX OepKaBaMu
Ta 3MEHIIMTH [XHIO FOTOBHICTb 10 CHiBMpali y cdepi f1epHOro KOHTPOJIO.
CninbHa sinepHa 6e3neka BUMarae KOOleI/IHaLLll 3yCHJIb Pi3HUX JeprKaB y pasi
iHUMAeHTY 4yM aBapil. be3 B3aeMHOCTI Taka KoopauHaLis Moxke OyTH yCKJan-
HeHa uepe3 pi3Hi MaX0au M0 snepHOi 6e3neKky i perynaoBaHHs. TakuM UMHOM,
NPUHLMI B3a€MHOCTI [OTIOMAarae CTBOPUTH €IUHUU MPABOBUH | perynsiTOpHAN
MpoCTip, 110 TOJeTlIye MiXKHapOAHY CHiBIpalio i MiABUIIYe 3arajbHy edek-
TUBHICTb 11epPHOI O€3MeKH.
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AHoTanis

T'ayxosa A. C. IlIpuHUyMN B3a€MHOCTI y MiXHapogHOMY sifepHOMY mpagi. — Crarts.

Y cTaTTi HOC/iIXKYeTbCs POJb MPUHLMIY B3aEMHOCTI y MiXKHapoOJHOMY aTOMHOMY IpaBi,
SIK OHOTO 3 KJ/IIOUOBHX eJIeMeHTiB MiXKHapOJHOTO TpaBa, L0 PeryJioe BiIHOCHHH MiX JAepxKa-
BaMH, CIPHUAIOUM PIBHONPABHOCTi, B3a€MONOBa3i Ta cTabiJbHOCTI Mi>KHapoAHOro mopsiaky. Llei
NPUHLMN Nepenbayae B3aeMO3asexXHICTb NpaB | 000B’sI3KiB JepKaB: BUKOHAHHS Mi>KHapOIHHX
3000B’s13aHb OJHIEI0 J€P:KABOI0 CYIPOBOMKYETbCS OUiKYBAaHHSM aHANOTiYHUX AiH 3 OOKY iH-
KX cy6’eKTiB Mi>KHAapOAHOrO NpaBa Ta 3abe3reuye NeBHUH GasaHC Yy MiXKHAPOJAHUX BiIHOCHHAX
i € ed)eKTUBHUM {HCTPYMEHTOM CTHMYJIOBAHHS AOTPHMAaHHS MiXKHapOAHUX HOPM. B MixHapon-
HOMY siIepHOMY NpaBi B3aeMHicTh 3a0e3reuyye BUKOHAHHS OOOB’13KiB y BUKOPUCTAHHI SIE€PHHX
TEXHOJIOTiH, BKJIIOUAIOUH siepHY Oe3NeKy Ta BiAMOBifaJdbHICTb 3a siiepHi iHIMAeHTH. [Ipuknanom
€ npaBoBi 3MiHM micsia aBapii Ha Pykycimi, O MiAKPeCIUIH BaXKJIUBICTh MiXKHAPOXHOI CIIBI-
paui Ta Mpo3opocTi y NUTaHHSX Oe3nekd. [IpyHUMN B3aeMHOCTi YacTO BUKOPHCTOBYETbCS i AJIsl
OOTPYHTYBaHHS BiNOBiNaJbHOCTI IeprKaB 3a siiepHi iHUMAEHTH, 30KpeMa NMpH BH3HAuUeHHi Ipa-
BOBHX 3000B’sI3aHb W00 KOMIEHCALli 3a silepHy WIKOLY. ABTOPU CTBEPHIXKYIOTh, LI0 TMPUHLMII
B3aEMHOCTI 3a/IMIIAEThCSl (PYHIAMEHTOM MJIsl TMiATPUMKH cTabisbHOCTI U Ge3meku y cdepi Mix-
HapOJHOTI0 SiIEPHOrO MpaBa, CINpPUSAYM e(heKTHBHOMY BHpIlEHHIO BUK/IHKIB d1epHOI Oe3nekH.
BonHouac, naHu#l npuHUMI HaOyBae HOBUX 3HAueHb i3 PO3BUTKOM MaJjoMaclITaOHUX peakTopis,
1[0 BUMarae ajanrtauii Mi>kHapoAHUX npaBoBUX HopM. lllnsixom npoBeneHHS aHani3y aBTOpaMu
3a3HAYaeThCs, 10 BKJIOYEHHS MPUHLUIY B3a€MHOCTI B HaljoHa/lbHe 3aKOHOJABCTBO € BaK/IH-
BUM [J1s1 KOOPAMHALIl Aill y pasi iHIMOEHTIB, OAHAK BiIMiHHOCTiI B HOTO iMmyieMeHTaLil MOXKYTb
CTBODIOBATH BapiaTHBHICTb y NpaKTH4HIH peasisauil. BiacyTHicTb 3ragaHoro NpuHUMIY B 3aKO-
HOJABCTBI MOXKe MiflipBaTH NOBipYy MiX AepKaBaMu Ta 0OMeKMUTH IXHIO FOTOBHICTb 0 CHiBIpaL.
TakuM 4HHOM, CTATTS MICTHTb OIVISIA 3aCTOCYBaHHS NMPUHLMITY B3a€MHOCTI y cdepi Mi>kHapoaHO-
ro aTOMHOrO IpaBa, 30KpeMa HOro BK/IOUEHHS Yy HallioHaJlbHe 3aKOHOJABCTBO Aep:KaB Ta AOCJIi-
I’KeHHs] MOXJHMBHX 3MiH B SIePHOMY 3aKOHONABCTBi B XOZi NaHOTro mpouecy. AHanmisywoun naHy
npobJeMaTHKy, aBTOPH MiAKPEC/IO0Thb, 110 MPUHLMI B3a€MHOCTI CHPHUSiE CTBOPEHHIO €IMHOTO
NPaBOBOTO NMPOCTOPY, SIKMU MOJIeTIIye Mi>KHApOAHY CHiBOpaLio i MigBHIILye 3arajbHy e(eKTHB-
HICTb IE€PHOI Oe3neKH.

Katouosi carosa: sinepHa Gesneka, sifepHa LIKOJAA, NPUHLMI B3a€MHOCTI, Mi2KHapoJHa CIiBII-
pausi, MATATE, €C, kxommneHcals.

Summary

Hlukhova A. S. The principle of reciprocity in international nuclear law. — Article.

The article examines the role of the principle of reciprocity in international nuclear law as
one of the key elements of international law governing relations between states, promoting
equality, mutual respect and stability of the international order. This principle implies
interdependence of rights and obligations of states: fulfillment of international obligations by
one state is accompanied by expectation of similar actions by other subjects of international
law and ensures a certain balance in international relations and is an effective tool to encourage
compliance with international norms. In international nuclear law, reciprocity ensures the
fulfillment of obligations in the use of nuclear technologies, including nuclear safety and
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liability for nuclear incidents. An example is the legal changes after the Fukushima accident,
which emphasized the importance of international cooperation and transparency in safety
issues. The principle of reciprocity is also often used to justify the responsibility of states
for nuclear incidents, in particular when determining legal obligations for compensation for
nuclear damage. The authors argue that the principle of reciprocity remains the foundation
for maintaining stability and security in the field of international nuclear law, contributing to
the effective resolution of nuclear safety challenges. At the same time, this principle takes on
new meanings with the development of small-scale reactors, which requires the adaptation of
international legal norms. The authors’ analysis shows that the inclusion of the principle of
reciprocity in national legislation is important for coordinating actions in the event of incidents,
but differences in its implementation may create variability in practical implementation. The
absence of this principle in legislation may undermine trust between states and limit their
willingness to cooperate. Thus, the article provides an overview of the application of the
principle of reciprocity in the field of international nuclear law, in particular, its incorporation
into national legislation of states and the study of possible changes in nuclear legislation in
the course of this process. Analyzing this issue, the authors emphasize that the principle of
reciprocity contributes to the creation of a common legal space that facilitates international
cooperation and increases the overall effectiveness ol nuclear safety.

Key words: nuclear safety, nuclear damage, principle of reciprocity, international
cooperation, IAEA, EU, compensation.
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IHTEPEC KPEJIUTOPA B IIPOIIECI 3{IMCHEHHS
ITPABA BUMOI'H

ITocranoBka npo6aemu. fx akT npasopeaJisauil, 3AiMCHEHHSI LUUBIJIbHUX
npaB € BaXKJMBHUM €JIEMEHTOM MeXaHi3My MpPaBOBOTO peryJoBaHHS LUBiJb-
uux BinHocuu [1, c. 48]. 3aranbHo-paBoBe yABJIEHHS MPO NPUHLMIK Ta MeXi
3MIHCHEHHST 0CO60I0 CBOTO LMBINIBHOrO mpaBa — aGcooTHOro (pedoBoro) uu
BiftHOCHOTO (3060B’13a/ILHOTO, 0 SIKOTO BiIHOCHTBLCS i IPaBO BUMOTH) — 3aja-
etbest cratsmu 12 ta 13 LuBineHoro Komekcy YKpaiHu. AJie 3aKOHOZaBCTBO
He KOHKPeTH3y€ BHYTPILIHIA 3MiCT — npoyec — Takoro 3uikicHeHHs. [lepeBa-
YKAIYUH Y CydacHiW UMBIMiCTUL MOTJ/S HA 31iCHEHHS 0c06010 Cy6’€KTUBHOTO
LUBIJIBHOTO TMpaBa BOadyae y LbOMY peasidauito ocoboi MpaBOMOUYHOCTEH, SKi
CKJIa[al0Th 3MIiCT TAaKoro npaBa. 3AiHCHEHHS MpaBa € BOJbOBHUM aKTOM, TOOTO
BUMHSIETbCS Cy0’€KTOM i3 MEeBHOI MeTOl0, BUXOASYM i3 CBOTO iHmepecy, SKUH
OXOIJIIOE YsIBJE€HHS Cy6’€KTa Mpo CBOI MOTPedu.

[IpaBo BUMOTH € CY0’€KTMBHUM LMBIIbHUM MPaBOM KPEAWUTOPa, i TOMY
3araJjibHi 3acay 3/iliCHeHHsI cy0’€KTUBHHUX 1PaB € ClpaBefJUBUMH i 1/ BUMAL-
Ky 3IiHCHeHHs npaBa BUMord. Pasom i3 TUM, paBo BUMOTH € 3000B’sI3a/IbHUM
NpaBoOM, NPaBOM KpeauTopa y 3000B’SI3aHHI, peaJsisaliss SIKOTO 3HAXOAMUTBCS
y 3B’SI3Ky i3 BUKOHaHHSIM OOP>KHUKOM cBOro 000B’s13Ky. Binrak, ysBaseTbcs
HeoOXiIHUM NOC/IANTH 3HAUeHHS iHTepeca KpeIUuTopa AJis Npouecy 34iHCHEeHHS
npaBa BUMOTH.

AHani3 ocTraHHiX mocaimKeHb i mnyOaikanoin. [Ipouec 3mificHeHHS
LUUBIJIBHOTO MpaBa AOCJiAXKYBaJH Y CBOIX MpaUsX Cy4acHi yKpaiHCbKi HAyKOBIL
A.O. Tanxepai, [1.B. Topbace, H.IO. Tony6esa, 1.B. XKunainkosa, B.41. [Torpe6-
Hsik, IO.I1. [TanypkiBeekuit, M.O. Creanuyk ta iH. Okpemo xoTisocs 6 Bin3Ha-
yuty 1pyHToBHY MoHOoTpadio O.O. Kora, m1o fxoi MU HEOIHOPA30BO 3BEpPTAJIH-
cd mig yac HanucaHHsa uiei crarti [2]. [HTepec K KaTeropis UMBiIBHOrO MpaBa
6yB npenmerom npocaimxkenb O.B. BpycakoBoi, I.B. Benenikrosoi, A.M. I'yxBH,
A.A. Karpenko, €.0. XapuronoBa, O.1. Uenuc rta iHmmx.

MeTol0 CTATTi € BUBUEHHS POJIi Ta 3HAUEHHS iHTepecy KpeiuTopa B Ipo-
ueci 3nifCHeHHS MpaBa BUMOTH, SIK UAHHHKA, SIKUA BH3HA4yae€ CIPSIMOBAHICTb
NpoLEeCy TAKOTo 3iHCHEHHS.

Buknan ocHoBHOro marepiany. Haii6inbin BxxuBaHe JeKCHUHe 3HAYEHHS
CJIOBA «IIPOLEC» OXOIIIE SIK 3aKOHOMIDHHH Xii PO3BUTKY 4Oro-HeOyab, Tak
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i CYKYTIHICTb TMOCJiIOBHUX AiH, 3ac06iB, CIIPSIMOBAHUX HA AOCSTHEHHS MEBHOTO
Hacainky [cioBuux 3, c. 343]. O6uasa 3asHayeHux cmucau (MexaHisMm, IO
3abesneuye 3MiHH CTaHy i CIPMOBAHICTb 3MiH [0 MEBHOI METH) € Xapakrep-
HUMH i 11 Tpouecy 3AiHCHeHHsI 0c0000 Cy0’€KTHBHOIO MpaBa: 3[iMCHEHHS
NpaBa BTIMIOETbCS 0COOOI0 B XKUTTA depes 11 Ail, fKi HalpasJ/eHi 10 BUSHAYEeHO!
0c00010 MeTH.

HaykoBe posymiHHSI mpouecy 3HiHCHEHHS € HEMOXJUBUM 0e3 BU3HAUYEHH$
TOro, 110 caMe Oyje 3AiHCHIOBaTHCS — cy0 €KTUBHOIO LMBINBHOTO MpaBa.

[Tonpy pisHOMaHITTS aBTOPCHKUX BH3HAYeHb CYy0 €KTHBHOTO NpaBa, HaBee-
HUX y 6aratbox po0oTax, BiJ MiAPYyYHHUKIB IpaBa A0 HAYKOBUX MOHOTrpadin, Bci
BiZOMi HaM BM3HAaYeHH$ OJHOCTaKHI y pO3yMiHHi cy6’eKTHBHOTO npasa (i nmpasa
BUMOTH sIK OCOGJIMBOTO BHJAY TAKOTO MpaBa) siKk MHOXKHHHM HalaHUX Cy0'€KTy
npaBa MPaBOMOYHOCTEH, NPaBOBUX MOXKJWBOCTEH, NO3BOJIEHUX HOMY MoOpesel
NOBeJ[{HKH, OB’ I3aHUX i3 MparHeHHSM cy0 €KTa 3a[0BOJIbLHUTH MeBHY MOTpesy.
Take nparHeHHs! iHKOJIM MPOMOHYETbCS BBa)KaTH 3aKOHHUM iHTepecoM 0cobH,
i BimTak MOXKJ/IMBa TIOBeiHKA Cy6’€KTa, siKa CKJIAafae 3MiCT HOro npaBa, BU3HAYa-
€ThbCsl MeTOI0 3a[0BOJIeHHs] TAKOT0 3aKOHHOro iHTepecy [4, ¢. 1756—176; 5, c. 6].
Lle mparHeHHS MOXKe BBakKaTucsl 6e3nocepeiHbO TPABOMOYHICTIO cyH’ €KTa mpa-
Ba OTPUMATH JOCTYI 10 KOPUCTYBaHHs MEBHUM collianbHuM Gsiarom [6, c. 101].
[IparHeHHs KpenuTopa 3a MPaBOM BHMOTH MOXKe BU3HAYaTHUCh K A03BOJIEHA
MOKJUBICTh OTPUMATH U MPUCBOITH Pe3y/JbTaTH BUKOHAHHS GOPKHUKOM CBOTO
0608B’a3Ky 7, ¢. 271—-272]. ITonpu icHyrouy y HayKOBil AyMLi HEBM3HAYEHICTh
CTOCOBHO [I€TaJbHOrO CKJany MpaBOMOYHOCTEH cyG’ekra npasa (B yacTuHi
MOBHOBAXKEHb i3 3aXMCTY MOPYIIEHOTO MpaBa) MOB A3aHiCTh TAKUX MPaBOMOUY-
HocTeH i3 moTpe6oro, ki cy6’eKT MparHe 3aj0BOJBHUTH 3a JOTIOMOTol0 Cy6’eK-
THUBHOTO NPaBa, € 3aTraJbHOBU3HAHOIO.

fdkuo BBaxkaTH Ccy6’€KTHBHE LHMBiJbHE MPaBO rapaHTOBAHOIO MOXKJHUBICTIO
MeBHOI MOBEAIHKU, TO i KOTO 3AiHCHEHHSIM JIOT{UHO PO3yMiTH BUYMHEHHSI 0CO-
6010 THUX [iH, fIKi BiAMOBiZIaTUMYTb HalaHil MOXKJHUBOCTI; Le i € MOMiHYIOUUM
pO3yMiHHSIM (DeHOMEHY 3M1iHCHeHHs Cy06 €KTHBHOTO INpaBa B HAyLi LHBIJIbHOTO
npasa [2, c. 18—19]. [Toseninka cy6’exTa npaBa, Hampas/JeHa Ha peaJi3alliio
HajlaHo! HOMY MPaBOBOI MOXKJMBOCTI, CKJIAAAE€TbCs i3 MeBHUX (PaKTUUHUX a00
IOPUANYHUX [il ocoOu. Peanizytouun 3akaaneHi y cy6 €eKTUBHOMY TIPaBi MOXKJIH-
BOCTi, ocoba BUMHSIE aKTHBHi ab0 MACUBHI Aii /151 3a0BOJIEHHS CBOIX MOTPed
[8, c. 53]. BeaxkaeTbes, 1m0 UMM ocoba 3am0BOJbHAE CBili iHTepec [6, c. 102].

3nificHeHHS mpaBa 3apagy caMoro npolecy ocodi Hidoro He nonae B 1i (ak-
TUYHOMY iCHYBaHHI Ta CYCHiJIbHOMY KHUTTi i TOMy He Moxke OYTH CaMOLiJJIIO
[2, c. 44]. Piwenns npo BuGip KOHKPETHOTO BAapiaHTy MOBEiHKH i3-IOMiX 103-
BOJIEHUX oco0a NpuiMae BJACHOI BOJel0, BUXOASYM i3 BJACHOTO iHTepecy.
[HTepec fK omocepenkoBaHe BimoOpaxkeHHsI TNparHeHHs Cy0’e€KTa 3al0BOJb-
HUTH CBOI0 noTpeby y OJary, BU3Hayae CIPSIMOBAHICTb Npolecy 3AiHCHeHHS
cy6’€KTUBHOTO LIUBiJbHOTO MpaBa. CBOIMU JAisIMH 0co0a BTiJIIOE MEBHUU BapiaHT
NOBeJiHKH i3 YMCJ/a N03BOJNIEHHUX, OOYMOBJIIOIOUH [I€BHI 3MiHH y CBOEMY IIPaBoO-
My CTaHi i JoCATaloud TEeBHOTO pe3yJsbTaTy. 3aJ0BOJIEHHS MOTpebu cyO eKTa
€ MiICYMKOM 3[iiCHEHHS TpaBa, BTINEHHSM SIKOTO Moxe OyTH HOCTyN ocobOu
0 KODHUCTYBaHHS COlLiaJbHUM OJiaroM, SIKIIO 1 MPaBO 3AiHCHEHO MOBHICTIO
i ycnimHo. 3aKOHOMipHO BUHMKAIOTh NUTAHHS: UM € iHTepec GsaromM? Yum € —
THUM 4YMM He € — {HTepec cy0 eKTa npaBa?
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Mu noromxyemocs i3 TOUKOI 30pYy, LIO iHTepec He MOxKe BBaxkatucs OJa-
rom cy6’ekra [9, c. 218—219]. Baaro, onHak, € 06’ekTom inTepecy [5, c. 8].
Bnaro gx migcymok 3pmidcHeHHsI Cy6’€KTHBHOTO TpaBa TaKOX He CJiJ CILIy-
TyBaTH i3 caMuM mnpouecoM 3miiicHenHs [2, c. 20]. Pesyabrar mpouecy He
MOXKe OJIHOUacHO OYTH | HOTO CKJIal0BOI0 X04a 6 3 Mo3ulil (opMaabHOI JOTiKH:
B {HILIOMY BHUMAAKy pe3yJbTaT, 3a3HAIOUM 3MiH BHACJINOK Ail Mpolecy, HiKOIH
He OyB OW KiHIIEBUM.

[TpoTe, BU3HauuTH, 4uM iHTepec cy6’'eKTa 3000B’s3aHHSI He €, BUAAETHCSH
HabaraTo MPOCTIlIMM 32 BU3HAUEHHS TOTO, UMM BiH €.

HaykoBui 3BepTanu yBary Ha BiACYTHICTb UiTKOTO M CHCTEMHOTO TepMi-
HOJIOT{YHOTO BM3HAUEHHSl iHTepeciB 0COOM B YKpPalHCbKOMY 3aKOHOAABCTBi
[10, c. 146; 11, 34]. LusinbHui Kogeke YKpaiHH CIiBCTABASIE «IPaBa» i «iHTe-
pecu» ocobu (crarti 3, 15—17), TpakTye iHTepecH 3auaToi, ajle HEHAPOMKEHOT
nutunu (crarts 25), intepecu nigomiunoro (crarti 67, 69), 3akoHHi iHTepecu
(crarta 422), BTpaTy mpOCTPOYEHHM 3000B sI3aHHSM iHTepecy s KPeauTopa
(crarri 612, 622), maiinosi intepecu oco6u (crarts 652), Tomo. LluBinbHuit
npolecyasbHUH KofeKC YKpaiHH BUKOPUCTOBYE TePMiH «OXOPOHIOBAHi 3aKOHOM
intepecu» (crarti 155, 159, 207). TepMiHo/OriuHy HeBU3HAUEHICTh 3aKOHO1AB-
CTBa LIOJI0 OXOPOHIOBAHOT'O 3aKOHOM iHTepecy Bpery.ioBaB KoHCTUTYUiHHUH
cyn Yxpainu y pimenni Nel8-pn/2004, sKuM BM3HAuMB HOTO SIK NparHeHHs
0CcOGH 10 KOPUCTYBAHHS KOHKPETHHM MaTepiaJbHUM Ta/abo HeMaTepiaJbHUM
6J1aroM, NpsiMoO He ONOCepPeNKOBAHUH Yy Cy0’€KTHBHOMY IpaBi NPOCTUH JEriTH-
MHHH JI03BiJI, 1[0 € CAMOCTIHHHUM 00’€KTOM CYAOBOTrO 3aXHCTY Ta iHIIHUX 3aco-
6iB NPaBOBOI OXOPOHH 3 METOI0 3a[0BOJIEHHSI 3aKOHHUM MOTped. 3aKOHHUU
iHTepec BinOMBae Julle JeriTHMHe MpParHeHHs CBOTO HOCiA N0 TOTO, LI0 He
3a00pOHEHO 3aKOHOM, TOOTO TiNbKKM HOro OaKaHHs, Mpil0, TOTAT A0 HBOTO,
a oTXKe — He IPHAMYHY, a (pakTuuHy (couianbHy) MoxkmuBicTh. Lle mparHeHHs
y Mexax c(epHu MPaBOBOrO peryJ/ioBaHHS 0 KOPUCTYBaHHSI SIKUMCb KOHKpeT-
HUM MaTepiajJbHUM 200 HeMaTepiaibHUM OJjaroM. BinmiHHiCTb Takoro 6Jara Bif
6siara, sike OXOIJIIOETHCS 3MiCTOM Cy®’€KTHBHOTO MpaBa, MOJATaE y TOMY, IO
KOPUCTYBaHHS OsiaroM, Ha sike oco0a Mae MpaBo, BU3HAYAETHCS MOKJIUBICTIO
B paMKax 3aKOHy, a M0 $IKOTO Mae€ 3aKOHHHUH iHTepec — 03 BHUMOI IN€BHHUX
AiH Bix iHIMX 0ci6 aGo uiTKo BCTaHOBJAeHMX MexX moBeainku [12]. Heo6xinHo
3ayBaxKUTH, 110 KOHCTUTYUIHHUN cyn 3poOUB HaBeleHi BUCHOBKM B KOHTEKCTI
KOHCTUTYLIHHOTO MOJAHHS, SIKE CTOCYBAJOCS 3aXHUCTy OXOPOHIOBAHUX 3aKOHOM
iHTepeciB aklioHepa — TOOTO, MHUTaHHS IIOA0 3aXUCTY iHTepecy SK OKPeMOro
Bifl cy6 €KTUBHOrO npaBa 00 €KTa MPaBOBOTO 3aXUCTY.

[TpoTe iHTepec ocobu Moxke GyTH TEBHOIO Miporo BimoOpaxKeHUM Y ii cy6’ek-
TUBHOMY NpaBi, i ocTaHHe ToAi OyAe CJaAyryBaTH 3acoO0OM 3[iHCHEHHS TaKOro
intepecy [10, c. 149, 154; 13, c. 552]. 3a3Hauenuii iHTepec He CJifl OTOTOXK-
HIOBATH {3 NPABOBOK MOXKJMUBICTIO MLiITH, OCKIJIBKK L5l IIPaBOBA MOXKJHUBICTb
B)Ke HAlla€ThCsl CAMUM CY6 €KTUBHUM MPaBOM [2, c. 47]. PasoMm i TuM, GaueHHS
MeTH cy0 €KTHBHOTO MpaBa i MeTH HOTO 3/iHCHEHHS y 3aJl0BOJIEHHI iHTepecy,
HiJ KMM pO3yMi€TbCs 3al0BOJIEHHSI TOTPeOU 0coOHU, 00’€KTHBHOI HEOOXiAHOCTI
ocobu y 6mary [2, c. 44, c. 47], Ha Halwy AyMKy BUMarae yTOUYHEHHSI.

IHTepec He MOXKe OTOTOXKHIOBATHUCH i3 KOHKPeTHOW noTpeboio ocobu. He
3amepeuyroyd B3aeMO3B’s3Ky MoTpeb i iHTepeciB, CJig BU3HABATH i 1X BigMiH-
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HIiCTb, XOUa MUTAHH$ XapaKTepy TaKoi BiAMIHHOCTI i € IUCKYCiHHUM [14, c. 153].
[Totpe6u mossiraioTh B Hectaui (06 €KTHBHIK UM YSIBHil) 4OroCh BaXkK/JIHBOTO,
Takii HecTaui, Ky cy0'€KT He MoXKe irHopyBaTd. Ha Hamy maymKy, BHajguM
e norasin JI.B. AnekcanzpoBa Ha notpefy K Ha auc6aaHC «HEOOXiTHOTO»
i «aKTya/JbHOro» y B3a€MOBiIHOCHMHAX Cy0 €KTa i3 OTOYYIOUHUM CepelOBHIIEM,
TOJi SIK iHTepeCcOM HayKOBellb BBAaXKa€ CUTYaTHBHO-CTPATETiuHUU BUOIp cyO €K-
TOM TaKol aKTMBHOCTI, fIka HaWKpallle BilHOBJIE Taku# Oasaauc [15, c. 131].
InTepecu, Ha BigMiHy Bin moTpe6, cripsiMOBaHi Ha coujaJjbHi i TOJMITUYHI iHCTH-
TYyTH CYCII/JIbCTBA, sKi 3a6e3nedyioTh posnoia 6aar [14, c. 154].

CnpsiMyBaHHS iHTepecy [0 CYyCHiJIbHOI CHCTEMH PO3MOAiTYy Osar, a He M0
KOHKPETHOT'O0 BH3HAUEHOTo OJiara, € 03HaKOI BiAMiHHOCTI iHTepecy He TiJbKU
Bif nmotpebu, a i Big memu. HocninkeHHs1 XxapakTepy Takol BiaiMiHHOCTI OyJ0 ©
HenmoBHUM 0e3 3BepHeHHs 10 KJacuuHol npaui Pynoabsda ¢on lepinra «Merta
y npasi» [16]. 3a lepiurom, omyxoTBOpeHi mpeaMeTH IMiAKOPSIOTbCS 3aKOHY
METH, fiKa JIEXHTb y MaHOyTHbOMY, a He MPUUMHHOCTI (60 MpPUYHHA JIEKHUTb
Yy MHHYJIOMY), BOHH JilOTb «[JIsl TOTO, 100>, a He «ToMy, wwo» [16, c. lviii, c. 20].
Came y MeTi 3HaXOIUTb CBOIO MiAcTaBy BoJisl. BusHavalooya mincraBa uisecnpsi-
MOBAHHUX J[iH, ySIBJI€HHS 0COOM NpPO IX MeTy BiTHOCUTbCS [0 IJIaHYy Temepill-
HbOTO, TOAI K 3MiCT YSIBJE€HHs, NPAaKTUYHUHA MOTHUB BOJIiHHS BiIHOCHUTBCS [0
niany Mai6yTHboro [16, c. 2—3]. Bynb-sika MeTa Mae NPUYMHY i MOXKe CTaTH
npu4yuHo; Oyap-ski nil mMaoTb MeTy. Kosu BoJsisi omocepeikOBYEThCS [i€l0,
3aKOH MeTH BUYEpIYEThCs | 3aMiHIOETbCS 3aKOHOM NPUYMHHOCTI, NMPOTe Le —
3aKOH MPUYMHHOCTI BOJI, IBUTYHOM sIKOI € Meta. [16, c. 14—18]. Bin xareropii
«MeTH» lepiHr mepexomuTb N0 KaTeropil «iHTepecy», SIKUM BHBOIUTbCS HUM
i3 B3aeMO03B’sI3Ky cy0’eKTa i MeTH, NpPUUMHA SIKOI JIEXKUTb Y caMOMy Cy0’ €KTi
i moJisirae y nparHeHHi OCTAHHbOTO 0 3a[0BOJIEHHS] a00 NPUNHHEHHS He3al0BO-
nenns [16, c. 20—22]. ¥ nopcbkoMy CycHiJbCTBi iHTepec 0cOOH PO3TJIANAEThCS
HUM, BOUeBHU[b, 3 MO3ULIH yTUdiTapucTchbKux norasais . benrtama i [Tx. Min-
JIsl, SIK TIPOSIB PO3YMHOro eroiamy. IHTepec y 6aueHHi lepinra € ctumysom ero-
i3My 0c00H; MOXKJMBOCTI BiJIbHOTO MisTHHSI 332 BJACHUM BHOOPOM TOTO XTO [E€;
3alikaBJ/ieHiCTh 0co6u MeTo. Hemae xoTiHHA 6e3 wisi. [HTepec ocobu 3aBKau
MOB’sI3aHUH i3 HEeW CaMolo, HaBiTh Yy BHUMAAKaX caMO3peueHHs, Ko ocoba mie
115 iHIMX Ge3 BUAMMOI KopucTi s cebe [16, c. 26—27, 33, 40]. Intepec He
000B’5I3KOBO Mae OyTH TOB’I3aHUU i3 peasibHOIO TMOTPe6Ol0, B 0COOU MOXKe
OyTH cTBOpeHe cy0’e€KTHBHe YsBJEHHS Tpo il moTpedy y 4OMYyCh, IO CTaHe
nmigcTaBol BUHHUKHeHHd 1i inTepecy [16, ¢. 28—29]. Iepinr He nae yiTKOro Tep-
MiHOJIOTIYHOTO BU3HAUeHHS BiAMIHHOCTEH «IliJii» Bi «iHTepecy». [lincymoBane
i o6rpyHTOBaHe BU3Ha4yeHHs1 iHTepecy i wini lepinr o6iusiB HamaTH y OCTaHHIX
pO3/iiax CBOTO TBOPY, fKi TaK i He BUULLIK y cBiT [16, c. 46]. [Tonpu HesaBep-
meHicTh npaui lepinra, abo HaBiTh — 3aBASKU Takil He3aBeplIEHOCTi, HOTO inel
He BTPayalTb BIJIUBOBOCTI [17, c. 86].

CnpobyeMo 3anponoHyBaTH Hall MOIJISA Ha Micle iHTepecy y NpaBOBigHO-
weHHi. [lo-nepiue, My BBaxkaeMmo, 1O K (peHOMEH MPaBOBOrO KUTTS iHTepec
ocobu € OinbnM 3a noTpedy. Hdxo 61 Bceocs:)KHOIO He OyJia MpaBoBa MOTpe-
6a ocobu, 11 iHTepec y 3B’§I3Ky i3 Hel0 MOXKe BUKJMKATH He JIHIle fil, HanpaBs-
JIeHI Ha 3a/l0BOJIEHHS moTpebu, ane i nil y 36°43Ky i3 BUHUKHEHHSIM TOTPeOH,
npote Ge3mocepefHbO Ha 1i 3aM0BOJIEHHS He crpsimoBaHi. Besuka kommnanis
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y cepi po3npibHOI TOpriBJi, SIKiA CyI BiAMOBUB y CTSITHEHHI i3 MOCTauaJbHUKA
nepejionJaTH 3a HENoCTaBJdeHUH 1M ToBap yepe3 OaHa/JbHY HeyBaXKHIiCTb 10
YMOB YKJIaeHOro CTaHIApTHOTO AOrOBOPY, KPiM OCKap:KeHHS pillleHHs Cyny
(sanoBosieHHst MOTpeGH y BUpILIeHHI MPOOJIEMH), EPEBIPUTb YMOBH iCHYIOYHX
aHaJIOTiYHUX NOTOBOPIB i3 iHIIMMM NOCTa4yaJbHUKAMH, BHECE 3MiHU [0 11a0J0-
HYy CTaHIApTHOTO AOTOBOPY Ha MaHOyTHE, a lie, MOXKJHUBO, IPOBele aTecTaLio
CHiBPOOITHHKIB CBOTO JOrOBipHO-IIPABOBOIO BilNiJMY i IEPEBiPUTE CBOIO CUCTEMY
MPUUHATTS yNpaB/iHCbKUX pileHb. Cy4yacHOIO [iI0BOI0 MOBOIO TaKHH KOMII-
JIeKC 3aXO/liB KOMIMaHil Ha3Basu O «IPOAKTUBHHUM», IPOTE Lie — Ail y BJAACHOMY
inmepeci koMmmanii, woxo fKUX mpobaema (moTpeda y BHpilleHHI MpoGIeMH)
cTaja Juule cTUMysnoM. MoxHa, 3BUYalHO, BBaXKaTH, 110 BCi MepepaxoBaHi Ail
HanpabJ/ieHi Ha 3a0BOJIEHHs NOTpeOM y BUpilleHHi npobjaeMH. Y Hac, OfHAaK,
€ CYMHIBHM LIOJI0 TOTO, UM MOXKe NOTpebda OXOMUTH BCi MOXKJIMBI BapiaHTH HiH
cy6’eKTa, He KOHCTPYIOIOUH IPU LbOMY HEXHUTTE3NATHY «CyleprnoTpedys»,
«oTpeby y BCbOMY i Ha BCSIK BUMaAoK». [lo-mpyre, Mu He moromxyemocs i3
TOYKOIO 30pYy, 1110 iHTepec € cy0 €KTUBHUM Bif3epKajJeHHIM 06 €KmusHo icHy-
rouoi motpe6u [18, ¢. 460]. lepinr npomeMOHCTPYBaB, LI0 iHTEPEC MOXKe IITYYHO
BUHUKATH WIOJ0 MOTPeOH ys6Hoi (MPUKIALOM i3 Cy4aCHOTO XKHUTTS MOXKE CTaTH
BeJIMKUH {HTEPHET-PO3NPOAAXK, IKUH CMaB HAM Ha Odi: MU {HKOJIW KyMmyeMo piu
i3 «moBaru n0 1iHW», TOOTO, 3aI0BOJNBHAEMO NOTPeOY, SIKOI HACMpaB/i He iCHY-
BaJIO; a/le X LliHa Hac 3ainmepecysaia). [Icuxomoriyni i couiaabHi MosCHeHHS
bOTO (peHOMEHY JexXKaTh AaJeKo 3a MeXaM{ NpeaMeTy HAalloro AOCJiIKeHHS,
OfIHAK /ISl HALUMX LiJeld JOCTaTHbO BCTAHOBHUTH, 110 He OIHI JHIlIe 00 €KTHBHO
icHyloui motpe6u o6ymMoB./IOIOTE iHTepec. [lo-TpeTe, Ha Hally AyMKy iHTepec
€ He meTepMiHOBaHMM MoTpe6oio (xoua akTyasibHa MoTpeba BIJIMBAE HA iHTe-
pec). Tak, yactuna 3 crarti 612 LluBinbHOrO Komekcy Ykpainu nepenbauae,
10 SIKLIO BHACJINOK MPOCTPOUEHHS O0pKHHWKA BUKOHAHHS 3000B’si3aHHSI BTpa-
TUJIO iHmepec IJsl KpeluTopa, BiH MOXKe BIAMOBUTHUCSH Bil NPUUHSATTS BUKO-
HaHHS | BUMaraTv BilmwkomyBaHHs 30uTKiB (Kypcue mHam. — A.3.). Kpemutop
He 3000B’s13aHUH NOBOAMTH, 110 HOro MoTpeba y 6sary 3HHKAa abo 3MiHUJACh
(HpI/IHyCTI/IMO, 10 BOHA He 3HMKJA), ajle BUXOASYM i3 iHIIMX UYUHHHUKIB a60
notpe6 (6axkae OymyBaTH MiJIOBi BiIHOCHHM i3 HafiHHHMHM KOHTpAareHTaMu),
KpPeIUTOp MOXKe 3asiBUTH PO BTpaTy iHTepecy 10 3000B’s3aHHs. [lo-ueTBep-
Te, Ha Hall MOIJsAL, iHTepec He Moxe OyTH MeTol Aii 0coOH. 3anponoHoBa-
He lepiHroM BH3HAueHHS1 MeTH il IK CbOTOAHIIIHBOIO ySIBJEHHS MauOyTHBOIO
pe3yJsbTaTy HaM BBaXKAe€TbCsl aKTyaJbHUM M TMIMOOKUM. [HTepec, Ha BigMiHY
Bifl MeTH, He € YSBJIEHHSM pe3yJbTaTy, ajle MIpor0 3arajbHOI KOPHUCTI, SKY
OUiKyBaHHH pe3ynbraT (BTiJIEHHS METH B PeasibHiCTb) MOXKe TPUHECTH Cy0 eK-
ty. Ilo-m’dTe, MU BBaXKaeMo, 110 iHTepec He MOXKe YSBJAATHCS $IK KaTeropis
TibKK cy6 ektHBHa [9, ¢. 219]; a60 X TibKM AK 06’€KTUBHE ABHIIE, Ke iCHYE
Yy CYCHiJIbHUX BiIHOCHHAX [10, c. 149; 11, c. 36]. Buksatouno cy6’eKTUBHUHU
XapakTep iHTepecy sIK MPaBOBOI KaTeropil yHEMOXKJIUBHUB O 1i MpaBOBE 3aCTO-
CYBaHHS Y BiIHOCHMHAaX, KOJM iHTepeCc 0COOM 3aKOHHO 3axMILAEe He BOHA CaMma
(crarTi 25, 67, 69 LluBinbHoOro KOZIeKCY YKpa'fHH). 3 iHworo X 60Ky, MOTJsA
Ha {HTepec y mpaBi ik Ha CyTO 06’€KTUBHMU (DeHOMEH HEeMHHyue MpPU3BOIAMUTH
0 BUCHOBKY, 110 XTOCb iHIIMHA (aBTOPUTET, KOMII'FOT€PHA Tporpama, ITy4YHUk
iHTeJIeKT TOIO) MOXKe BHU3HAYMUTH 3a 0COOY, LIO A/ Hel Kpalle, Y YoMy Mae
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noJiiraTé 1l iHTepec, UMM B3araji CTaBJSYM Mif CyMHIiB cBOOOLy BOJi ocobu
SIK OCHOBY 11 MPaBOBOI MOBEIiHKH.

I3 BpaxyBaHHSIM HaBeleHHUX BHIIe MipKyBaHb, MM BBaXKaeMo, L0 iHTepec
(inTepecu) ocoGu, sIK MpPaBOBa KaTeropis, MoJsrae a) y DOCATHEHHI CHCTe-
MO0 NPaBOMOYHOCTeH Ta MmoTped ocoOM TaKOro CTaHy, 3a $IKOI BCi yCBimOM-
JieHi 0c00010 MOTpPebU 3aOBOJBHSIOTECS CaMUM e(DeKTUBHUM, EKOHOMHHUM Ta
ONTHMAJIbHUM ILIJISIXOM i3 MOMiXK MOXKJHBHX, 33 JOMOMOTOI0 CHHEpPTil HasgBHUX
y oco6u npaBoMouyHocTed (06’€KTHBHA CTOPOHA iHTepecy), a TaKoXk, OQHOYAaC-
HO, 6) y mparHeHHi oco6u 10 Takoro craHy (cy0’eKTHBHA CTOpPOHA iHTepecy).
Bynb-gka notpe6a, fika BUHHKae y 0COOM, PO3I/ISNAETbCS Hew depe3 (PiabTp
BJIACHOTO iHTepecy — SIK €IMHOTO WLiJOro BCiX II MPaBOBUX MOXKJIMBOCTEH Ta
yCBifoMJIeHHX Her moTpeb (a He OKpeMol paBoBOi MOXKIMBOCTI a60 MOTPesH).
[HTepec ocobu SIK MpaBoBa KaTeropis OXOIMJIIOE JUILe J03BOJIEHI 3aKOHOM Bapi-
aHTU TPABOBOI MOBEAiHKM i 3aKOHHI MparHeHHs 0Co0H, TOAI SIK iHTepec ocobu
3 MCHUXOJOTIUHOI a0 COLiONOTIUHOI TOYKH 30Py MOXKe BHUXOAWTH 33 MeXi 103-
BOJIEHUX 3aKOHOM [id abo mparHeHb. K0 BBaXKaTH, 10 OYAb-IKUH iHTepec
CIIPSIMOBAHUH [0 CHUCTEMM pO3Mojiny 6Jar, To iHTepec SIK MpaBOBa KaTeropis
CIpSIMOBaHWH [0 MPaBOBOro peryJ/ioBaHHsl Osar. [HTepec ocobu sK Kateropis
npaBa iCHye Bech 4ac, 10KH 0C00a € NpaBo3aaTHOI.

Hasenene oxpecatoe KOHTYPH iHTepecy y npasi. Toune Horo BH3HaueHHS,
OLHKA CMiBBiIHOIIEHHS HOrO 00 €KTHUBHOI Ta Cy0 €KTHBHOI CTOPiH, Y CTHCIUX
paMKax Liei CTaTTi € HeMOXXJUBUM. 3a3HAUMMO JIMLIe, 1110, HA Hally AYMKY,
00’e€KTUBHA i cy0 €KTUBHA CTOPOHH iHTepecy 0CcOoOU MOB’A3YIOThCS MPUHIUITOM
PO3YMHOCTI, 3@ SKHUM i 3MiHU B cHCTeMi 00’€KTHUBHO iCHYIOYMX MPABOBUX MOXK-
JIUBOCTEU Ta notped ocobu, i il cyd eKTUBHI MparHeHHs BiANOBiNaTUMYTb ii pa-
BOBOMY iHTepecy, SKLIO Bi HUX PO3yMHO OYiKyBaTH NOKpAILEHHS MPaBOBOTO
Ta €KOHOMIYHOTO CTaHOBHIIA TaKOl 0COOH.

Brim, 3anponoHoBaHi BHIlle 03HAKH iHTepecy NO03BOJATb C(HOPMYJMIIOBATH
MOTJIsiA Ha HOTO POJib y Tpoueci 3midcHeHHS cy®’€KTMBHOTO IpaBa, Ha IpHU-
Kjaaai npaBa BUMOTM. [IpaBoumH yk/1agaeTbcsi KpeiUTOPOM i3 MeTOK OTpH-
MaHH$l OCTYIy A0 KOPUCTYBaHHSl 6siaroM, BUXOISIYM i3 ysBJEHHS KpeauTopa
npo cBow notpedy y O/ary — Tak, §IK Lie ySIBJEHHS CKJAJI0CS y KpeauTopa
Ha MOMEHT YKJIaJleHHSsl TPaBOYMHY, BUXOASUM i3 BjaacHoro iHrtepecy. Lle ysiB-
JieHHS 1po 6J1aro 00’ €KTHBYEThCS Y 3000B’sI3aHHI IIJISIXOM BH3HAYeHHS (OPMHU
i Mex rapaHTOBaHUX KPEAWTOPY MOJeJEeH MOBEMiHKH, CIPSIMOBAHUX HA AOCTYI
1o 6aara. [3 MoMeHTY yKJ/1aleHHS IPaBOYMHY, MeTH KpeauTopa Oisblie He icHye
OKPeMO Bill mpaBa BUMOTH i 3000B’si3aHHSI B IIiJIOMy — BOHa CTa€ YaCTHHOIO
3MiCTy OCTaHHBOTO. Y$IBJEeHHS Npo 6saro, 00’€KTHBOBaHe y IpaBi BHUMOTH,
repecTae 3a/eXaTH TiJIbKH Bill Kpenutopa (iHLIKH MorIsia cyrepedus 61 cTaTTi
525 LluBiabHOrO KomeKCcy YKpaiHu), BOHO 3a/JMILAEThCS HE3MIHHHM 10 MOMEH-
Ty 3[iHCHEHHS NpaBa; NPoTe iHTepec KpeauTopa — yCBiIOMJIEHHS HUM OasaHcy
BCiX CBOIX MOTpe® — HE3MiHHUM He 3aJMILIAEThCS.

3AifICHIOIOUH MTPaBO BUMOTH, KPEAUTOP BUXOAUTD i3 PO3YMiHHS CBO€T TOTPeOH
Ha 4yac TaKoro 3MiMCHeHHs, i BianoBinHO (opmy.ioe MeTy 3uidcHeHHS. Kpenu-
TOp MOXKe BiIMOBUTHCH BiJ paBa BUMOTH — Lie TAKOXK € CII0coOOM 3.iHCHEHHS
npasa [4, c. 34—35]. [Ipore MeTow BUMOTH ik Cy6'€KTHBHOTO NpaBa He MOXe
OyTH OQHOYACHO OTPUMAaHHS AOCTyNy o OJiara i BiAMOBa Bill Takoro LOCTY-
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Ny — OiaJleKTHYHY €IHICTb Y MpaBi BUMOTM TaKHWX B32a€MOBUKJ/IOYHUX MOAesaed
MOBEiHKA HEMOXKJ/MBO YSIBUTH. Biarak, 3milCHIOIOUM NPaBO BUMOTH LIISIXOM
BiIMOBH Bifl HbOTO, KPEAUTOP Ji€ BCyneped MEPBUHHIA MeTi BUMOTH, i Bcyneped
OUiKyBaHHIO, sike Mae OOpKHHUK y 3000B’s3anHi. [lo3a cymHiBoM, 3ailicHEHHS
cy6’€KTHBHOrO IpaBa € BoJboBHM akToM [2, c. 33]. Onnak abcosotHa cBo60aa
BOJIi € cBaBi/iAM. 3aKoH [03BOJIsi€ 0c06i BIAMOBHUTHCH Bi CBOr0O MalHOBOTO
npaga (4. 3 crarti 12 LusinbHoro Komekcy YKpainu), aje npaBo He MOXe OyTH
{HCTPYMEHTOM CBaBiJIbHOTO HACHJIsS, BOHO BMMarae BunpasiaaHHs [19, c. 264].
Mu BBaxKaeMmo, 110 caMe iHTepec KpeIUTOpa € BUIpPaBAAHHAM BiIMOBH 0COOU
BiZ mpaBa. [HTepec — y 3amponoHOBAaHOMY HAaMH BHILE PO3YMiHHI — TUHAMIUHO
BH3Hayae Cy0 €KTHUBHY LUHHICTb I KpeauTopa OJara, AOCTYN A0 SIKOTO A€
NpaBo BUMOTH, Y CKJaAi BCiX iHIIMX HOro 6Jar i 3aKoHHUX MOTpPed, sIK HAasgBHUX
TaK i ouikyBaHux. OLiHKa KpeAHTOPOM LbOro Gsara yepe3 NpHU3MYy BJACHO-
ro iHTepecy (opmye Horo ysiBJeHHS PO MeTy 3MAiMCHEeHHSI MpaBa i BU3HAuae
BUOIp HUM croco0y 3AiHCHEHHS MpaBa BUMOTU: OTPUMAaHHsSI AOCTYIy A0 KOpHUC-
TyBaHHSl 6JaroM abo X BiAMOBa BiA TaKOTO AOCTYIy, LIJISXOM BiAMOBH Bif
npaBa BUMOTH.

He cnin, 3BuyaiiHO, BBakaTu, WO OyIb-fiKa MpaBOBa MOBeAiHKA ocobu
€ pauioHajabHow. Ocoba MO)Ke CBiIOMO PO3MOPSAUTHUCS CBOIM IIPaBOM Hepo-
3YMHO, eMOLilHO, KepylUHUCb MCHUXOJONYHUMH UMHHUKAaMH, Bcyrneped Oynb-
Kil KopucTi mnst cebe abo mas Koroch-iHIIoro. Taka mMoBediHKa MoxKe OyTH
3aKOHHOM (32 yMOBHM, W10 BOHa He MICTHTb Ae(eKTy BOJi) i MOPOAKyBaTH
IOPUIMYHI HACJiKH; BiITaK, ocoba MOXKe He KepyBaTHCS BJACHUM iHTEPECOM,
3aificHIO0YM TpaBo. BTiM, srajana HepauioHanbHa OBeiHKA 0COOM HaBPSA YU
MOXKe BBaKaTHCS TUIIOBOIO Ta PO3yMHO OUiKyBaHOIO Bil Hel. PalioHajbHa X
noseliHKa ocobH, sika 3AiHCHIOE MpPaBO, BU3HAUAETbCS, HA HALLy AYMKY, caMme
il iHTepecoM.

BucHoBku. HaseneHi Bullle MipKyBaHHS IPONOHYIOTb N1€PEOLiHUTH ySIBJIEH-
H$ TIPO MeTY 3[iHCHEeHHS 000010 Cy6 €KTHBHOTO TpaBa 5K 3aJ0BOJIEHHS 0C06010
CBOE1 KOHKPETHOI MoTpedu y 6J1ary, a TaKoXK MPOo MOB’sI3aHUH i3 cyO €KTHBHUM
MpaBoM iHTepec ocobu, fiK 11 yCBi,U,OM.HE!HHH CBOET OerMo'f 00’€KTUBHO iCHYHOUOI
norpe6u. HaromicTs, Ha mpukiani npaBa BHMOTH, iHTEPeC KpeAHTOpPA MPOIO-
HYETBhCSl BBaXKaTH CKJAJHUM NIPaBOBHUM $IBUIIEM, sIKe, 3 00 €KTUBHOI CTOPOHH,
nependadae TaKy OpraHi3alil0 CHUCTEMH [PaBOBUX MOXKJUBOCTEH Ta NOTped
ocobu, 3a KOl TpaBOBe Ta €KOHOMiUHe CTAHOBHILE OCTAHHBOI JIMIIE TOKpa-
uryetbest (LioHaliMeHie — He MOTiPUIYETbCs), i MPU LBOMY BKJIIOYae B cebe
cy6’eKTHBHE MparHeHHs 0COOM TaKOT0 MaKCHMaJsbHOTO TIOKpAILleHHS CBOTO CTa-
HOBHINA. 3 ypaxyBaHHSM I[bOTO, MeTa 3/1iHCHEHHS MPaBa BUMOTH BU3HAUAEThCS
KpPeIUTOpOM caMe i3 MO3HULii BJacHOro iHTepecy. [HTepec KpenuTopa BH3HaUaE
MOJesib HOro NOBeNiHKW B Mpoueci 3[ilCHEHHS NpaBa W JeriTUMy€e BiIMOBY
KpeIUTOpa Bifl TpaBa BUMOTH SIK 00paHOro HUM crocoby 3aidcHenHs. [lurtan-
HSl 3B’SI3KY 3a/l0BOJIEHHSI {HTepecy KpeauTopa i3 MpUIUHEHHSM 3000B’s3aHHS
notpebye MOAAbLIOTO NOCJiIKEHHS.
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AHoTanig

3adopoxnuii A. M. InTepec Kpeautopa B mpoueci 3aificHeHHd npaBa BuMoru. — CrarTs.

Y crarti aHami3ylOTbCS pOJb {HTepecy KpeauTopa B Ipolieci 3AiHCHEHHSI TpaBa BHMOTH.
Y cyuacHidl UMBiJicTULI iHTepec MepeBa)KHO PO3IISNAETbCS 3 MO3ULIl HAMpPaB/JAeHOCTI SIK METH
npaBa, Tak i MeTH 3MiHCHEHHS IpaBa, IO 3a/[0BOJIEHHS MEBHOI MOTpe6H 0coOW y AOCTYMi M0
Gsiara. 3a TAaKOro MiAXOLYy «iHTepec» BUIVISLAE 3alBUM €J€MEHTOM IMpoLecy 3AiHCHEHHSs NpaBa,
OCKi/IbKH (DaKTHYHO OTOTOXKHIOETHCS i3 «MeTOoI0» ab0 «MoTpedoto» ocobu. Take OTOTOXKHIOBAHHS
He [03BOJIS€ MOSCHUTH 3[iHCHEHHS KPeIUTOPOM IpaBa BHMOTIM LIISAXOM BiIMOBH Bin Npasa i,
BinTak, Bix moctyny no G.sara. st TOSICHEHHS NMPOMOHYETHCS PO3TVIAHYTH 3LiHCHEHHS NpaBa
BUMOTH 3 NO3ULIH iHTepecy Kpeautopa. B mosutuBHOMY npaBi YKpaiHU € HeBU3HAYeHICTb LI0J0
Kateropii «inTepec», iKka He ycyHyTa pilleHHsM KoHcTuTyuifinoro cyay Ykpainu Nel8-pn /2004,
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CyyacHa ykpalHCbKa HayKoBa JAyMKa BHBUa€ iHTepec K OKPeMHH Bil Cy0’€KTHBHOTO mNpaBa
00’eKT NpaBOBOI OXOPOHM, XOua iHTepec MoxKe | oxomaoBaTHCS cyO'eKTUBHHUM mpasBoM. Oc-
TaHHIH 3a/MIIa€ThCsl HEJOCTAaTHbO AOCiAKeHHM. PosrssigaeTbest po3yMiHHS iHTepecy B Npasi,
BHKJIaJleHe HiMelbKHM MHcauTesneM PynonbdoMm ¢on lepinrom y HesaBepuenil mpaui «Meta
y npasi» (1883). lepinr B6auas y iHTepeci eroicTHuHe MparHeHHs: MAKCUMAIbHOI KOPHCHOCTI Bif
cBoro mpaBa. HatomicTb, mpomoHyeTbcsl HOBa iHTeprpeTalisi iHTepecy, 3acHOBaHa Ha MiAXOMi
lepinra, ajse i3 ypaxyBaHHSM Cy4acHOrO NPaBOBOrO KOHTEKCTY. 3a TaKO iHTepIpeTalicio iHTe-
pec, 3 06’€KTHBHOI TOYKH 30Dy, BiANOBigae cTaHy MakCHMaJbHOI €()eKTUBHOCTI IPaBOMOUHOCTEN
KpPeIuTopa, y SIKOMY CHCTeMa BCiX HOCTYMHHX KPEeIUTOPY MPaBOBUX MOXKJMBOCTEH, SIKi BUILIH-
BalOThb i3 HasABHUX y HbOTO IpaB, 3aJ0BOJIbHAE BCi MOTpeOU KpeauTOpa HaUOi/bll edeKTHUBHUM,
€KOHOMIYHHM Ta ONTHMAaJbHUM LIISXOM. 3a3HAYaeThCs, 1O y iHTepeci MPUCYTHS i cy6 eKTHBHA
CTOpOHA — MparHeHHs 0CO60K TAKOro MakKCHMaJslbHO MOXKJIMBOTO MOKPALEeHHS CBOTO NPAaBOBOrO
i ekoHOM{uHOro ctaHoBuIa. [HTepec 103BOJIsIE KPeAUTOPY AMHAMIYHO i KOMIJIEKCHO OL{HIOBATH
Bci CBOi peasbHi moTpeby y TOpiBHSIHHI i3 BUmamMu 6Jgara, JOCTYI A0 SIKHX 3a0e3nedyeTbcs Ha-
SBHHMHM Yy HbOMY IPaBOBMMH MOXJHBOCTSMH. Y 3alpONOHOBAaHOMY HOBOMY OadeHHi, iHTepec
JIeriTUMYe 3[iHCHeHHS] KpeIUTOPOM MpaBa BUMOTH LUJISIXOM BiIMOBH BiJl HbOTO, i, BiTak, B3arasi
Bifl mocTymy no OJara.

Karouosi caosa: mpaBo BUMOTH, 3[iMICHEHHS NpaBa, crocoOu 3[iMCHEHHsS MpaBa, BiAMOBa
BiJl MpaBa BHUMOTH, {HTepec KpeinuTopa.

Summary

Zadorozhnyi A. M. The interest of creditor during the process of execution of a claim. —
Article.

The article is dedicated to the analysis of the role of the interest of a creditor during
execution of a claim. Modern civil doctrine tends to consider the interest as a purpose of a
subjective right itself and of its execution, directed towards satisfaction of a specific need
of a person of a good. Under such approach, the ‘interest’ can hardly be distinguished from
a ‘purpose’ or ‘need’ and therefore seems redundant. Besides, identification of the interest
through a purpose or need fails to explain how a creditor executes the claim by waiving it. Such
explanation may be found when available means to execute a claim are considered from the
prospect of the creditor’s interest. Positive law of Ukraine does not define the term ‘interest”
clear enough and the decision of the Constitution Court of Ukraine no. 18-pn/2004 did not
help fully resolving that ambiguity. Basing on that court decision, modern scientific opinion
of Ukraine views the interest and the subjective right as two separates objects of law, while
admitting that the interest may also be a part of the content of the subjective right. However,
the latter case is still little studied. The idea of interest in law as proposed by a German
philosopher Rudolf von Jhering in his unfinished work ‘Law as a Means to an End’ (1883) is
then considered. Jhering viewed the interest as an egoistic aspiration of a maximum utility
of the right. A new interpretation of Jhering’s ideas on the interest, placed in the context of
the modern legal views, is suggested. Under this new interpretation, the interest — from the
objective standpoint — consists in a state of maximum effectiveness of the legal opportunities
of the creditor when all legal opportunities that arise out of all rights that creditors holds, are
used to satisfy all needs the creditor has in a most effective, economical and optimal way.
It must be mentioned that from the subjective standpoint that interest may be viewed as an
aspiration of the person for a maximum improvement of her legal or economical state of affairs.
The interest allows the creditor to assess her real needs in a dynamic integrity with the goods
to which the creditor may have access via the available legal opportunities. In the suggested
view, the interest of the creditor legitimates execution of the claim by the way of waiver, and
her refusing to access the good as a result of such waver.

Key words: claim, execution of claim, means to execute the right, waiver of a claim,
interest of the creditor.
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0. O. Koszenxo

THTETPAIIIL 3ATAJIbHOOEP2KABHOI CUCTEMHU BOPOTHBU
3 TEPOPHU3MOM B YKPAIHI 1O CTPYKTYP €C TA HATO

ITocranoBka mnpoGaemu. Ha Tji CcydyacHUX TeOMOJITHUYHHUX BUKJHUKIB,
30KpeMa N0BHOMAacIITaOHOr0 BTOPrHEHHS PoCifichbKol (eepallil, MUTaHHS 3aXHU-
CTy Bifl Tepopu3My Habys0o 0COOJUBOI akTyadbHOCTI mas YkpaiHu. [lepkaBa
CTUKAETbCS 3 TEPOPUCTHUYHHMH 3arpo3aMH He JIMILE BCepeiWHi KpaiHH, aje
U Ha Mi>KHApOJHIN apeHi, 10 BUMarae MOCUJEHHS CHiBNpaui 3 Mi>kHapPOTHUMH
opraHisauismu, TakuMu K €sponeicekuii Coros (EC) ta Opranisauis [TiBniu-
noatnantuuroro morosopy (HATO). Ockinbku naaHi oprawizauili MaoTb pO3-
BHHEHY cHcTeMy 60pOTHOM 3 TepOpPHU3MOM, sika 0a3yeTbcsi Ha GaraTopiBHEBid
CriBIpali Aep:KaB-uyjeHiB, 0OMiHi PO3BiATAaHUMH Ta KOOPAMHALl aHTUTEPOPHUC-
TUYHUX 3aXOMiB, HEOOXiAHO MPOBECTH MOCJIMKEeHHS peOopMYyBaHHS CHUCTEMHU
HallioHa/JIbHOI Oe3MeKH YKpaiHU A/ NOCATHEHHS BilMOBiIHOCTI €BpONeiCchbKUM
i HATOBCBKUM CTaHOAPTAaM.

AHani3 ocraHHIX JocaimxkeHb i myOuaikanid. [lutanHio MopepHiza-
Uii cucteMud OOpOTHOM 3 TEpPOPU3M MPUCBSYEHO UYKMMAJO HAYKOBUX IMpallb.
3 orasay Ha MiDXHApPOAHUM XapakTep MPOTHUAIl TepopU3My iHO3eMHi HayKOBLi
Ha MOCTIHHIA OCHOBI NOC/IIKYIOTb JaHi UTAHHS, 3 HUX CJill BAIOKPEMHUTH Mpa-
ui P.A. Anenbxana, I1. Binkincona, X.I1. Taccepa, M. Kpenuoy, B. Jlakepa,
Bb. Xotpmana ta iH. OkpeMo, HOC/TIIKEHHIO MUTaHb r100asi3aliiHUX TPOLECiB
K JKepesa Tepopusmy Oyso mpupineHo yeary B mpausix P. Po66i, M. Xana,
JI. Piuapncona ta A. ToueBa, a mpob/jeMam TMOLIMPEHHST MiXKHapPOAHOTO TEpPO-
pusmy posraspanucs y npausx O. Kponina, K. [llnmka, ®. Morannama, JI. Tio.
OxkpimM ToOro, MUTaHH§ M{>KHAPOJHOTO JAOCBiAy MPOTHAIl TEPOPU3MY MOCJIiIKY-
BaJIOCh YKpalHCbKUMHK HaykoBUsIMM, cepen sikux: .M. Puxos [1]},, B.B. Kpy-
toB [2], M.II. Crpensbuupkuii [3], O.C. Illanrana [4], Aurunenko B. @. [5]
Ta 6araTo iHIIUX.

Mertoro 1€l cTaTTi € aHa/i3 Mpollecy iHTerpatii 3araJbHOIEPKABHOI CHC-
TeMd 60poTbOM 3 TepopusMoM B YKpaiHi 1o ctpykryp €C ta HATO.

Buknan ocHoBHoro martepiaidy. HopmatuBHo-mpaBoBa 6aza 6opoTbhbu
3 TepOPHU3MOM B YKpaiHi € K/JIIOYOBUM €JIEMEHTOM, 1110 BU3HAa4Ya€ NpaBoBi 3aca-
I AiSiIbHOCTI OpraHiB AeprkaBHOI BJaOW Ta 1X B3aEMOJiI0 3 MiXKHAPOAHHUMH
naptHepaMu y cepi 6e3nexu. [HTerpauis YkpaiHu 10 €BPONEeHCbKUX Ta €BPO-
aTJIaHTUYHUX CTPYKTYP € OJHI€I0 3 KJIOYOBHUX CTpPATEeriuHUX LiJed JepKaBHOL

© Kosenxko O. O., 2024
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NOJIITHKU 3 YpaXyBaHHSM He3BOPOTHOCTI €BPONEHChKOr0 Ta €BPOATIaHTUYHOIO
Kypcy YKpaiHu, Npo 1o 3a3HayeHo B npeamOynai Komcturyuil Ykpainu [6],
0c00/IMBO B KOHTEKCTi 3abe3neueHHs1 HalioHanpHO! 6e3neku. OCHOBHUM JOKY-
MEHTOM, II0 PeTyJIoe MUTaHHS TPOTHAIl Tepopusmy, € 3akoH Ykpainu «IIpo
60poTLOY 3 TepopU3MoM» [7], AKui BM3HauYae paBoBUE cTaTyC Cy6 €KTiB aHTH-
TEePOPUCTHUUHOI AiSIJIbHOCTI, IXHi MOBHOBAXKEHHSI, a TAKOXK MeXaHi3MU KOOpJAHHa-
Uil Ta cniBnpaui Mixk pi3HUMH Jep>KaBHHMH OPraHaMH.

Bax/1BoI0 CK/1a10BO0 HOPMATUBHO-NIPaBOBOI 6a3u € Takoxk KpumiHaibHUH
Kofekc YKpainu [8], B skoMy TepopucTHuHi Aii pO3NIANAOTLCS SK OAHI 3 Hai-
TsKUMX 3j0unHiB. Crarti 2568—258-6 KpuminanbHoro komekcy nependavyaioTb
BifIMOBiNa/MbHICTh 32 BUMHEHHSI TEPOPUCTUYHUX 3J04uHIB. OKpiM 1bOTO, icHYE
HU3Ka {HIIMX 3aKOHOJAABYUX aKTiB, fKi MPAMO UM OMOCEPENKOBAHO CTOCYHOTHCS
60poTOM 3 TEPOPHU3MOM, TaKUX §IK 3aKOHM «[Ipo KOHTpPpO3BimyBa/bHY Mislyib-
HicTb» Ta «[Ipo mpaBoBui pexxuM BoeHHOro ctany» [9, 10].

BinnoBigHo mo myHkry 1 IlosoxxeHHsT Tmpo AHTHTEPOPHCTHYHHUH LEHTP
Ta MOro KOOpAMHALiHHI I'pynu NpH perioHadbHHUX opraHax Cuayx0u Oesneku
Ykpainu, 3atBepmxkeHe Ykazom [Ipesumenrta Yxpainu Big 14.04.1999 Ne 379
AHTHUTEPOPHUCTHUHHUN LEHTpP € MOCTiHHO AitouuM opraHoM npu Ciyk6i Gesre-
KM YKpaiHu, IKUU 3[iHCHIOE KOOpAWHALi0 cy0 €KTiB 60pOThOU 3 TEPOPU3MOM
y 3amnobiraHHsi TEPOPUCTHUYHUM aKTaM IIOA0 AEPKABHUX MAisiUiB, KPUTUUYHUX
00’eKTiB KUTTe3abe3MeyeHHs HacesJeHHs, 00 e€KTiB MigBHIIeHOI Hebe3meKH,
aKTaM, L0 3arpoXYIOTb »KUTTIO i 340POB’I0 3HAUHOI KiJIBKOCTI JIogeH, Ta IX
MPUIIUHEHHI.

Cepen iHworo, BimmoBimHO mx0 mNyHKTY 3 BHUIle3ragaHoro [losoxeHHs
OCHOBHHMM 3aBIaHHSIM AHTHTepopucTHUHOro UeHTpy npu Cuayx6i Ge3nexu
YKpainu € B3aeMofis 3i creuiaJbHUMHU CayKO0aMu, TTPAaBOOXOPOHHUMHU OpraHa-
MM {HO3eMHHUX JAepxKaB Ta MiXKHAapOAHUMH OpraHi3alisiMM 3 NMHUTaHb O0pPOTbOU
3 TepopuaMoM [11].

Taxox Yxasom [lpesunenra ¥Yxpainu Bix 26.07.2001 Ne 570 «[Tpo mnops-
JIOK B32a€MOJil 3 Mi>KHAPOAHUMH AHTUTEPOPUCTUYHHUMH OpTaHI3aLisIMU» Antu-
TePOPUCTUUHUN UeHTp npu Cuayxbi 6e3mekd YKpalHM BH3HAUEHO OPTAHOM,
IO 3AIMCHIOE B32EMOAII0 3 MiXKHAPOAHHMH aHTUTEPOPUCTUUYHHUMM OpraHisali-
amu [12].

Ha mikHaponHomy piBHI, YKpaiHa € aKkTUBHUM Y4aCHUKOM 60pOTbOU 3 Tepo-
pPHU3MOM 3aBASKH paTH(iKalil HU3KH Mi>KHapOAHUX AOroBopiB, 30KkpeMa KoHBeH-
uii OOH npo 60poTe0y 3 (hiHaHCYBaHHAM TepoprU3My Ta €BPONENHChKOl KOHBEH-
Uil npo 3anobiraHHsl TepopuaMy. TakoK BapTO 3a3HAUMTH aKTHBHY CIiBIpaLlo
3 HATO ra €C B paMKax CHiJbHUX MIpPOrpam, ClpsIMOBAaHUX Ha BIOCKOHAJEHHS
AHTUTEPOPUCTUYHOI AiSIJIBHOCTI.

[Ipn HasiBHOCTI pO3BHMHEHOI HOPMAaTUBHO-NPaBOBOi 6a3yd Ta CTBOPEHHS Bif-
MOBiIHUX CTPYKTYp, cHcTeMa OOpPOTbOU 3 TEpOpU3MOM B YKpaiHi CTHKaETbCs
3 HHU3KOIO CYTTE€BUX MPOOJEM Ta BHUKJMKIB, fKi YCKIAAHIOOTD ii e()eKTHUBHICTD
i 3MaTHICTb BiANOBiIATH Cy4aCHHUM 3arposam.

JlaHi BUKIHMKHA MOXKHa PO3AIIMTH Ha KiJibKa KJIOUOBHUX KaTeropiu:

1) HemocTaTHS KOOPAMHAL{Sl Mi2K BiJOMCTBaMHU;

2) HepmocTaTHE (hiHaHCYBaHHSI Ta TexXHiuHe 3abe3nedyeHHs;

3) KOpYILis Ta MOJNITHYHI BIJMBH;
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4) HecTaua crenja/jicTiB Ta HeIOCTATHIH piBEHb MiATOTOBKH;

5) mpo6/ieMH 3aKOHOAABYOI afanTalii 10 MiKHAPOAHUX CTAHIAPTIB.

TakuM unuHOM, YKpaiHa MPOLOBKYE CTUKATUCS 3 HU3KOI CEPUO3HUX BUKJ/IU-
KiB, SIKi BUMaraioTb HerauHOro BUpiLIeHHS.

B ymoBax rao6asnizauii Mi>kHapoJHUX BiIHOCHH 60POThOA 3 TEPOPU3MOM TiJlb-
KM B HallioHAJbHUX paMKaX BUSBJAsSETbCS MasoedekTuBHOW0. [lepen 3arposorw
3pOCTaHHSl MaclTabiB TepopHU3My, Ta 3aCTOCYBaHHS Pi3HOCTOPOHHIX Hebesmneu-
HUX 3ac00iB | MeTONiB, N0 SIKUX BIAIOTbCS TEPOPUCTHU, OCOONHMBOrO 3HAUEHHS
Ha0OyBalTb 00’€HAHI 3yCHJIS JepkKaB Ha MapJaMeHTCbKOMY, YpPsSIOBOMY Ta
cycninbHomy piBHsx [13].

[ToninieHHs KoopAMHALil MiXK BiZOMCTBaMHM, MiABHIIEHHS (iHAHCYBaHHS,
6opoTbOa 3 KOPYMLi€l0 Ta BIOCKOHANEHHS Mi>KHAPOAHO!I CHiBNpali € K/JIIOYOBHU-
MU 3aBJAHHSIMHU [JI51 TIOAAJBIIO] MOJEPHi3alil CUCTeMH i 11 iHTerpauil 10 CTpyK-
typ €C i HATO. Ilporsirom ocTaHHiX poKiB YKpaiHa MOCH/IMJIA CBOK B3aEMO-
nito 3 €C ta HATO B pamkax CHiJIbHUX TPOrpam, siKi ClpsiMOBaHi Ha MPOTHIIIO
Cy4aCHHM 3arposam.

Takox noTpibHO 3rafaTu Npo BaXKJ/JIUBY ¥TOLy NPo acoliallilo MixkK YKpalHOO
ta €C, sika mepenbauae mornuOaeHHs cmiBmpaui y cdepi Gesmeku, 30KpeMa
y NPOTHAIl TepopHU3My, SIKa BKJ/IOUA€ MOJI0XKEHHS MPOo CHiJbHI 3yCHJIS Y Tolle-
pemkeHHi Ta 60poTbbi 3 Tepopu3MmMoM, 3abe3meueHHi rpomaacbkoi OGesneku,
a TaKOX MiJBHUILEHH] 3[aTHOCTI 3aXUCTy KPUTHUUHOI iHPPACTPYKTYypH.

OnHuM i3 KJIIOUOBUX HAMPSIMIB € B3aeMoJisi YKpaiHu 3 €BPOIOJIOM — areHT-
ctBoM €C 3 muTaHb NMPABOOXOPOHHOI CIiBMpaLi, sike 3aHMaeTbcst 60pPOTHOOIO
3 OpraHi30BaHOIO 3JIOYMHHICTIO, TEPOPU3MOM i KiGep3/JOUMHHICTIO. YKpaiHa mif-
nycasa yrogy npo ornepaTHBHe CHiBPOOITHHULUTBO 3 €BPOIOJOM, SKa 103BOJSE
3MiACHIOBAaTH OOMiH iH(opMaliel0 Mi>K TPaBOOXOPOHHHUMHU opraHamu €C Ta
YxpalHu [jisi nonepemKeHHS] TEPOPUCTHUUHUX aTaK i BUSIBJEHHS TePOPUCTHY-
HUX MepexX. [HIIMM Ba)K/NMBUM MapTHepPOM 1 YKpaiHU € €BPOIOCT — areHuis
€C 3 nuTaHb NpaBOCyaas, sKa MiATPUMYE CIiBIpauo Mixk KpaiHamu €C y KpH-
MiHaJbHHUX CIpaBaX, BKJ/OYawo4yu 60poTbOy 3 TepopuamoM. ChiBmpaus Yxkpai-
HU 3 €BPOIOCTOM BKJIOYAE KOOPAMHAII0 PO3CJilyBaHb Ta CYNOBUX TPOLECIB,
OB I3aHMX i3 TEPOPUCTUYHOIO MisNIBHICTIO, 0COOIMBO B NMUTAHHSX MiKHapOJ-
HOTO TepPOpU3MYy Ta eKCTPaAMLil Mif03pI0BaHUX Y TEPOPU3MI.

Ykpaina takox aktuBHO cniBnpamoe 3 HATO y pamkax mporpam, 1o cTo-
CYI0Tbcsl 60POTBOU 3 TEPOPHU3MOM Ta MOCUJIEHHS 3aranbHol 6e3nekn. OCHOBOWO
n1s uiei cnisnpaui € IlapTHepetBo 3apagu mupy (PfP)— ininiatusa HATO, no
Kol YKpaiHa npuenHasnacs e B 1994 poui. ¥ pamkax 1poro napTHepcTsa Ipo-
BOAATBHCS CHiJbHi HaBYaHHS, TPEHIHTW Ta OOMiH JOCBiOM IIOAO 3amoOiraHHs
TEPOPUCTUUHUM 3arpo3am.

OpHuM i3 TOMIOBHUX {HCTPYMEHTIB cHiBIpaui € y4yacTb YKpaiHH B aHTUTEPO-
puctuunux HaBuaHHsAX HATO, gki mok/nvMKaHi MiABUIIMTH 3[aTHICTb pearyBaTu
Ha TepPOPUCTHYHI aTakd, 30KpeMa BUKOPHUCTAaHHS 30pOi MacOBOTO ypaXKeHHS.
YkpaiHa 6epe ydacTb y HaBYaHHSX, L0 MPOBOASATECS y pamMkax nporpamu O6o-
pona npotu Tepopusmy (Defence Against Terrorism Programme, DAT), sika
3ocepefizkeHa Ha po3poOLi epefoBUX TE€XHOJOTIH AJIsl 3aXUCTY Bill TEPOPUCTHUY-
HHMX 3arpo3, TaKHX SK 3aXUCT aBiallilHOrO TPAHCIOPTY, NPOTHUMISA CaMOPOOHUM
BUOYXOBHUM IIPUCTPOAM Ta INONEPelKEeHHS aTak Ha KPUTHUHY iHPPaCTPYKTYpY.
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BaknuBy poJib y cniBmpaui Bigirpae yuacts Ykpainu y nporpami Hayka sapa-
11 Mupy Ta Gesneku (SPS), sika miaTpuMye HayKOBO-IOC/IiHI TPOEKTH 3 TUTAHb
6opoTbbu 3 TepopusmoM. [Iporpama Bkitouyae po3pobKy HOBITHIX TeXHOJOTiH
IJ1s1 BUSIBJIEHHSI TEPOPHUCTHYHMX 3arpo3, KibepOesneku, 3aXUCTy KPUTHYHOI
iH(ppacTPyKTypH, a TAKOXK MiATPUMYE NOCHiIKEHHS, COPSIMOBAHI Ha MiIBUILIEH-
Hsl CTIMKOCTi IO TEpPOPUCTHUUHHX aTaK. YKpalHCbKi HaykoBLi OepyTb ydacTb
y npoekTax y cmiBmpaui 3 iHmuMu KpaiHamu-naptHepamu HATO, mo nosso-
Jisse YKpaiHi iHTerpyBaTH HOBITHI TEXHOJOTIl B HAlliOHANbHY CHCTEMY Oe3MeKH.

Takox BapTo BiA3HAYUTH aKTUBHY CIHiBIpaLlo B paMKax oOMiHy po3Biny-
BaJIbHOWO iH(popMauieo mMixk YkpaiHoo Ta HATO. Ykpaina oTpuMye DOCTYI IO
aHa/MiTUYHUX | po3BinyBanbHUX AaHUX 4yepe3 PosinyBanbHy ctpykrypy HATO
(NATO Intelligence Fusion Centre, NIFC), wo pornomarae egekTHBHO peary-
BaTH Ha TepOpHUCTHUHi 3arpo3u. OOMiH iHhopMmaLieto 103BoJsIe YKpaiHi onepa-
THBHO BUSIBJISITU MOTEHUIHHI 3arpo3u i KOOPAUHYBATH CBOI Ail 3 KpalHaMU-uJe-
HaM# AJbsIHCY.

CniBnpausg Ykpainu 3 €C ta HATO y cthepi 60poTbOH 3 TepOpU3MOM Hanae
3HauHi NepeBaru. YKpaiHa OTpUMYyeE HOCTYI [0 MepefoBUX TEXHOJOTIH i mpak-
THK, II0 A03BOJISE€ MiIBUIIUTH e(EeKTHUBHICTb HALiOHAJBHUX OPTaHiB y 3amobi-
TaHHI Ta pearyBaHHi Ha TEPOPUCTHUYHI 3arpo3u. 30KpeMa, y4acTb y CIIJbHUX
HaBUaHHSX | MporpaMax A03BOJSIE€ MOKPALIUMTH MiATOTOBKY YKpalHChKUX (haxXiB-
LiB i afanTyBaTH 3aKOHOAaBUy 0a3y A0 MiKHAapPOAHHUX CTaHIAAPTIB.

[lepcniekTBM mMoAa/blIOl iHTerpauil BKJAOUYAIOTh MOTJAHOJEHHS CHiBrpanj
3 €C ta HATO B yacTuHi 06MiHYy pO3BiIIaHWMH, MOIEpHi3alild aHTHTEPO-
PUCTHUHHUX CTPYKTYp i 3a/lydyeHHs YKpaiHU 10 HOBHUX Oe3MeKOBHX iHilliaTHB.
[Tornu6aeHHs yuyacTi YKpaiHuM B nporpamax KibepOe3meku, 3aXHUCTy KPUTHU-
HOI iH(PaCTPYKTYypH Ta NPOTHULil PiHAHCYBAHHIO TEPOPU3MY CTaHE HACTYIHHUM
KPOKOM Y 3MillHEHH] HalioHa/JbHO! 0e3MeKH Ta iHTerpalil 10 3arajbHOEBpONeH-
CbKOI Ta €BpPOaTJaHTUYHOI O€3MEKOBOI CUCTEMH.

Apanranis HauioHa/J bHOI CHCTEMH 60POTHOM 3 TEPOPHU3MOM IO CTaHIAPTIB
€C ta HATO € BaxxquBUM eTanoMm iHTerpauil YKpaiHu B €BPONEHCHKi Ta €Bpo-
aTMaHTUUHI 0e3MeKoBi CTPYKTYypHU. YKpalHa akTHBHO Mpalloe Hajl MOJepHi3a-
Li€l0 BJACHOI aHTUTEPOPUCTUUHOI MOJITHUKH, MPaBOBOI 0a3u Ta iHCTUTYLIHHOI
CIIPOMOXKHOCTI BiANOBIAHO 0O BUMOT i CTAHAAPTIB LUUX MiXKHApPOJHUX OpraHisa-
uiti. Lle#t mpouec Bkjouyae pedopMyBaHHSI 3aKOHOAABCTBA, PO3BUTOK TMpode-
CIHHMX KOMIeTeHLiH, MiABUILEHHSI TEeXH{UHO! OCHAILLEHOCTi Ta 3abe3nedyeHHs
e(heKTHBHOI KOOpIWHAL{l MiXK Pi3HUMHU BiIOMCTBaMH, §iKi 3aUMarOTbcsi OOPOTH-
6010 3 TEPOPU3MOM.

Takoxx YkpaiHa akTHBHO INpalloe Haj afanTalielo HaliOHaJbHUX IPAaBOBUX
HOPM [0 CTaHOapTiB €BPOMeHChbKO! KOHBEHIiI Mpo 3amnobiraHHs TepopU3MY.
Kpim Toro, mpoBoauthesi pobota 3 iHTerpauii nosnoxeHb gupektius HATO wono
3abe3neyeHHs 6e3neKy y BiHCbKOBHMX Ta LMBIBHUX CTPYKTypax, 110 A03BOJSE
YkpaiHi rapMoHi3yBaTH CBOI CTaHAAPTH 3 BUMOTaMH AJIbSIHCY.

[HIIMEA BaXJIMBUM acmeKT ajganrtanii — pedopma iHCTHUTYLIA Ta MOCHJIEH-
H KOOPAMHALIl Mi>K CUJIOBUMM CTpPyKTypamu. Ilnsi 3abesnedyeHHsi e(eKTHB-
HOI 60pOTHOM 3 TEpPOpPU3MOM YKpaiHa BAOCKOHA/IOE€ MeXaHi3MM B3aeMOZil Mix
TakuMH BimomctBamu, sk Cayx6a Gesneku Yxpainu, HauionaabHa mnoiis
Yxpaiuu, epkaBHa IpUKOpIOHHA cayxk6a YKkpainu, 30poiHi CUIM YKpaiHu Ta
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iHwWi opranu, fiKi OepyTh ydyacTb B aHTUTEPOPUCTHUHHUX onepauisx. Lle Binmo-
Bimae npaktukam €C i HATO, ne oco6muBa yBara npumijisieTbcst MiXKBiZoM4in
KoopAMHaLil Ta 0O6MiHy iH(opMaLi€to /s IUBUAKOTO pearyBaHHsI Ha 3arpo3u.

YKkpaiHa TakoxX iHTerpye cydacHi iH(popMaLilHO-aHaJMiTH4YHi CUCTEMH, LIO
M03BOJISAIOTL OpraHi3yBaTH e(peKTHBHHf/’I 0OMiH poO3BilyBasbHOWO iH(OPMaLi€l0
SIK BCePe/nHi KpalHH, TaK i 3 MiKHapoAHHMK nmapTHepamu. Taka crucrema, cxo-
Ka j10 rie, wo Bukoprcrosyetbest B HATO ra €C, nossossie onepaTtuBHO 06po-
OJIATH IaHi PO TEPOPUCTUUHI 3arpo3x, KOOPAUHYBATH Ail Ta CHiNBHO 3 {HIIUMH
KpaiHaMHu NPOTHULISITH TEPOPUCTUYHUM aTaKaM.

OpHuM i3 BaXKJIMBUX eJIeMEHTIB afanTauil € niaBuileHHs npodeciiHol miaro-
TOBKHM YKpalHCbKUX (paxiBUiB y cepi 6e3mekd. YKpPalHCbKi CUJIOBI CTPYKTYpH
aKTUBHO OepyTb ydacTb y HaBUaHHSAX i TPeHiHrax, L0 NPOBOASATHLCS Mil erifot
HATO ta €C, 30kpema y pamkax nporpamu «[lapTHepcTBO 3apagu Mupy»
Ta iHWMX iHiniaTue AabsiHcy, Takux sk O6opoHa nmpotu Tepopusmy (DAT).
Lli HaBYaHHS 30CepeKYIOTbCSl Ha pearyBaHHI Ha TePOPUCTHUYHI 3arPO3H, 3aXHU-
CTi KPUTHUUHOI iHPPACTPYKTYPH, NPOTH/III CaMOPOOHUM BUOYXOBUM TPUCTPOSM
i kibeprepopusmy. [linBuiieHHs npodecifiHol MIATOTOBKU TaKOXK BKJIOUYAE PO3-
BUTOK CIIellia/i30BaHUX aHTHUTEPOPUCTUYHUX MiAPO3ALIIB, SKi AIOTh BiAMIOBIIHO
no crangaptiB HATO. YuacTh y chiJibHUX HaBYaHHSX i3 CHJIaMH KpaiH-4JeHiB
HATO no3Bosisie yKpaiHCbKUM CIeLMiAPO3/ijaM BUBUATH MepPelOBi TAKTUKU Ta
TexXHOoJI0Til 60pOTEOU 3 TEPOPUCTAMH, IIO CIPHsIE 3MiLIHEHHIO IXHBOI OllepaTUB-
HOI CTIPOMOXKHOCTI.

Oco6/1MBO aKTya/lbHUM € PO3BUTOK CHCTEM KibepOe3rneku, 30Kpema i3 AreHT-
cteom €C 3 ki6epGesneku (ENISA) ta Bignmosimaumu ctpykrypamu HATO.
Ockinbku KiGepTepopusM € ONHI€I0 3 OCHOBHHX 3arpo3 y Cy4acHOMY CBiTi,
ajanrtalis YKpalHM A0 €BPOMNEHCbKHX Ta HATOBCbKUX CTaHIAPTIB y Wil cdepi
€ KPUTHYHO BaXK/JUBOW. B pamMkax cmisbHUX mporpam YkpaiHa 3arno3udye €Bpo-
nelcbKUU OCBiM 111070 3amo6iraHHs KibepTepOpUCTUYHUM aTakaM, MOHITOPHH-
ry KiGeprnpocTopy Ta 3axXUCTy KPUTHUHHUX 00’€KTiB Bin KibepaTak.

YkpaiHa Bxe Oepe aKTHBHY y4acTb Yy CHiJbHUX HAaBUAHHSX Ta aHTUTEPO-
PUCTHUHHUX TpeHiHrax, 1o opranizoByioTbcss €C i HATO. Ilonanbine pos-
LIMPEHHS Li€l y4acTi NO3BOJUTb YKPAalHCbKUM (paxiBUSM MiABUILLYBaTH CBiH
npodeciiHU# piBeHb, BUBUAIOYH MepefoBi MPAaKTUKH OOPOTHOU 3 TEPOPHU3MOM
Ta METOAM pearyBaHHs Ha HaA3BHYalHi cuTyalil. Taki HaBYaHHS TaKOXK CIPU-
STUMYTb MOKpAIIeHHIO B3aEMOII MiK YKPAlHCbKUMH Ta MiKHapPOAHHWMH aHTH-
TE€POPUCTUUHUMM MiAPO3/iNaMH, 110 € BaXK/JIUBUM /15 MiABULIEHHS FOTOBHOCTI
[0 pearyBaHHS Ha TEPOPUCTHYHI aTakH, BKJAOUHO 3 THMH, L0 3arpokKyTb
KPUTHUHIN iHPpacTpyKTypi.

[nrerpauis no 6esnekoBux cTpykTyp €C i HATO Takox crnpusiTuMe miaBu-
LIeHHIO Mi>KHapoAHO! AOBipH A0 YKpaiHW §IK NMapTHepa, TOTOBOTO AOTPUMYBa-
TUCS BUCOKHMX CTaHAAPTIB 0€3MeKH Ta B3aEMOAIATH Y OOPOTbOi 3 TEPOPU3MOM.
Lle MoxKe CpUATH MOAAbIIOMY 3MiHEHHIO MiKHApPOAHO! MiATPUMKH Yy 3a6e3-
nedyeHHi 6e3mneKH, 10 Hapasi BKpal BaXKJUBO IS ¥ KpaiHU.

OpHuM i3 cepHO3HUX BUKJMKIB [Js1 iHTerpauil € HeJoCTaTHS iHCTUTYLiHHA
CIIPOMOZKHICTh YKpaiHu. Xoua 3akoHoAaBua 6asa BxkKe MOYMHAE BiANMOBiZATH
M{2KHAPOAHHUM CTaHAapTaM, {HCTUTYLiHHa cJaabKicTb, BiACYTHICTb HaJeXHOI
KOOpAMHAL{l MK BiIOMCTBaMH Ta HeNOCTAaTHSl B3aEMOJifl Ha OINepaTHBHOMY
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piBHI 3a/MIIAIOTBCS CepHO3HUMM mnpobjeMaMu. 15 edekTHBHOI iHTerpauil
HeoOXiTHO MOKPAIMTH KOOPAMHALII MK cyd’eKTaMu 60POTHOU 3 TEPOPU3MOM.

Mogpepniszalis 3arajbHOfep:KaBHOI CHCTeMH OOpPOTbOM 3 TepOpPU3MOM
B YkpaiHi i iHTerpauis mo ctpykryp €C ta HATO BuMmarae 3HauHux ¢iHaH-
COBUX pecypciB, AKUX YKpaiHi yacto O6pakye. OHOBJIEHHS TeXHiUHOro obJsai-
HaHH$l, y4yacTb Y HaBYaHHSX, PO3p00Ka HOBUX TEXHOJOTIH, a TaK0oX MiATPUMKa
BiAMOBiIHUX CTPYKTYP MOTPeby10Th cTabibHOTO (hiHAHCYBaHHS, 10 MOXKe OYTH
00MeXKeHHUM uepes3 CKJIaJHY eKOHOMiYHY CHUTyalilo B YKpaiHi.

3aranom, interpauis no ctpykryp €C i HATO chnpuatumyTbh mnocuieH-
HIO 30aTHOCTI YKpaiHW TPOTUCTOSTH TepOopuU3My Ta 3abesnedyeHHIO OGe3MeKd
Ha HalioHaJbHOMY i MiXkKHapogHOMYy piBHSX. ToMy, ychiliHa peasnizauis LUX
3YCUJ/Ib € KPUTHUUHO BaXKJUBOI He JIMLIe A5 cTablnbHOCTI YKpalHH, ane U A
6e3neKu BCbOr0 €BPOMEHUCHKOTO KOHTHHEHTY.

BucHoBku. [Hrerpauis Ykpainu no ctpykryp €C i HATO y cdepi 6opoTbou
3 TePOPHU3MOM € BaXXK/JIMBHM CTpPATeriYHUM KPOKOM Ha LLISAXY 10 3a0esnedeH-
Hs HauioHasbpHOI Oe3neku. el mpouec nmepen6adae ajanTalilo HalUiOHAJABHOI
AHTHUTEPOPUCTUUHOI CUCTEMH 10 EBPOINEHCHKUX | EBPOATIAHTUYHUX CTaHAAPTIB,
L0 BKJ/KOUYA€ MOJEPHi3allil0 3aKOHOAABCTBA, pe(OpPMyBaHHS IHCTUTYLIH, Mif-
BHUILIEHHSl NpodeciiHOl MiATOTOBKU Ta BIPOBAIKEHHS NepelOBHUX TeXHOJOTiH.
CniBnpans 3 MiXKHapOOHHWMH OpraHi3aUisiMM BinKpuBae MJs YKpalHH LIMPOKi
MOXK/JIMBOCTi B OTPUMaHHI NepeJJOBUX MeTOAiB 60pOTbOM 3 TepOPU3MOM, OOMIHY
pO3BigyBa/bHOW0 iH(QOpMALi€lo Ta ydacTi y CHiJIbHUX OMepaLisix.

YkpaiHa Bxe jpocsrsia 3HauHux ycmixiB y cmiBnpaui 3 €C ta HATO, 6epy-
YW aKTHBHY y4acTb Yy CIJIbHUX HABUAHHSX, Nporpamax 3 KibepOesmeku Ta
AHTUTEPOPUCTUYHUX omepauisx. CrHinbHi 3ycuans y 60poTb0i 3 TepoOpU3MOM
J03BOJISIIOTh YKpaiHi 6YTH 4aCTUHOW MiXKHapOJHUX iHILiaTUB, CIIPSIMOBAHUX Ha
3MiuHeHHs TJo6anbHOl Gesnekd. OQHAK Ha LISIXY IO MOBHOI iHTerpauil icHye
HH3Ka BUKJMKIB, 30KpeMa reonoNiTUYHUX, eKOHOMIYHUX Ta iHCTUTYLIHHUX, SIKi
noTpeOy0Th NOJANbIUX pedopM Ta cTabiIbHOI MiATPUMKH.

3a ocTaHHi POKM TepOpPH3M BHUILIOB Ha 30BCiM iHIIWH, TJ00AMbHUNA piBEHb,
TOMY OKpeMi [ep:KaBU BxKe He B 3MO3i JHlle CBOIMM CHJIAaMH I[POTHCTOSITH
TEPOPUCTUUHUM OpraHiszauisiM, aje lie MOKHa BUPILIUTH 3YCHJIISIMH yCiel MiXK-
HapoAHO! crisbHOTH [14].

Kpim Toro, mixkHapozaHa cmiBmnpausi y LbOMY HampsiMi fonomarathiMe Ykpa-
1Hi e(eKTUBHillle pearyBaTH Ha Cy4acHi BUKJ/HKH, BKJ/IOYAOUH TEPOPUCTHYHI
3arpo3u, OpraHi3oBaHy 3JOYUHHICTb i KiGepTepopu3M.
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AHorania

Kosenko O. O. Interpanis 3araibHOmepXKaBHOI cHUcTeMH 00pPOTBOM 3 TepPOPU3IMOM
B YkpaiHi go ctpykryp €C ta HATO. — Crarts.

CraTTs npucBsiueHa iHTerpalifiHuM mutaHHsM cniBnpaui Ykpainu 3 €C § HATO, amke came
BOHM HaJAl0Th Hallil Aep:KaBi JOCTYMN A0 MepeloBUX TEXHOJOTH i MeTonosoriii 60poTbu 3 Te-
pOpHU3MOM, JOIOMAraloTh 3MilHIOBATH NMO3UL{I Ha Mi>KHApOAHIH apeHi. ¥ HayKoBili po6oTi HaBe-
NIEHO TPUKJAAAW e(eKTUBHUX MEXaHi3MiB pearyBaHHs Ha TePOPUCTHUHI 3arpo3u, AieBi MexaHi3MU
NiIBUIIEHHS PiBHA 0e3MeKW SIK Ha HaliOHaJbHOMY, TaK i Ha perioHajJbHOMY pPiBHSIX, a TaKOX
(DYHKLiOHYBaHHS 3arajbHOEp>KaBHOI cUCTeMH 60OpOTbOU 3 TEPOPU3MOM B YKpaiHi.

Oco6sMBa yBara npucBsyeHa BUBUEHHIO IOTOYHOrO CTaHYy HalliOHAJbHO! aHTHTEPOPUCTHUHOT
6e3MeKH, a TaKOXK BHUKJMKAM i MepcrneKTHBaM afanTauii 10 €éBPONeHCbKUX Ta HaTOBCbKHUX CTaH-
napTiB y il cdepi. Tomy 06’eKTOM HOCHIIKEHHS HAYKOBOI CTATTi € aHTUTEPOPUCTHYHA CUCTEMA
Yxpainu, a mpeamMeToM — ii iHTerpauisi 10 MiXKHapOTHUX 0e3MeKOBHX CTPYKTYP.

Ajoxe, ofHHM i3 BaXK/IMBHX BHKJ/IHKIB MIXXHaPOAHO-IPABOBOTO CHiBPOOITHULTBA A/t YKpAiHH
Ha JlaHWH 4ac, B yMOBaXx Ail NPaBOBOr0 PeXXHMMY «BOEHHOrO CTaHy € chiBnpaus y cdepi aHTHTe-
popucTtuyHol 6e3neku. Lle 3ymMoBIeHO THM, 1110 32 Cy4yaCHHMX YMOB I'eOMNOJiTHUHO! HecTabinbHOCTI
e(eKTHBHE Mi>KHapOiHe CNiBPOOITHULTBO Pa3oM 3 {HIIMMH BUAAMH OCTAHHBOTO 3[aTHE CIIPUSTH
YCHILUHOMY BUpIlI€HHIO HU3KU NpobJeM fK IJ00aJbHOTO XapakTepy — MiATPUMaHHS MHUpPY Ta
6e3neKkH, Tak i perioHa/bHOro — 3abe3redeHHs] FADMOHIMHOIO CHiBiCHYBaHHS 1epXKaB B OKPeMHX
yacTUHax cBiTy. BogHodac MiKHaponaHe crniBpoGiTHULUTBO YKpaiHU y 3abe3nedeHH] HaliOHAJIbHOI
6e3MeKHy B LIJIOMY CIPUSE MiABUIIEHHIO Mi>KHapPOAHOTO aBTOPUTETY HALIOI AePKaBH, MiICUIEHHIO
Mi2KHapOAHOI IOBipH 10 Hel 3 6OKY iHIIUX Nep:KaB, MOKpalleHH!o 11 iMifxKy y cnpaBsi ¢oopMyBaHHS
apXiTeKTOHIKH €BPOMeHChKOI i CBiTOBOI CHCTeM Oe3MeKH.

Karouosi caosa: TepopusM, 60poTeba 3 TepOPU3MOM, TEPOPUCTHUHHUH aKT, 3arajbHojeprKaB-
Ha cuUcTeMa GOpPOTbOM 3 TepopH3MOM B YKpaiHi, chiBmpaus 3 MiXXHAapOIHHMM OpraHizalisiMH,
€sporneticekuil Cotos, Opranisauist [TiBHIYHOATIAHTHYHOTO 1OrOBOPY.

Summary

Kozenko O. O. Integration of the national system of combating terrorism in Ukraine
into the EU and NATO structures. — Article.

The article is devoted to the integration issues of Ukraine’s cooperation with the EU and
NATO, as they provide our country with access to advanced technologies and methodologies
for combating terrorism and help strengthen its position in the international arena. The research
paper provides examples of effective mechanisms for responding to terrorist threats, efficient
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mechanisms for improving security at both the national and regional levels, and the functioning
of the national system of counter-terrorism in Ukraine.

Particular attention is paid to the current state of national anti-terrorism security, as well
as the challenges and prospects for adaptation to European and NATO standards in this area.
Therefore, the object of the study is the anti-terrorist system of Ukraine, and the subject is its
integration into international security structures.

Indeed, one of the most important challenges of international legal cooperation for Ukraine
at present, under the legal regime of martial law, is cooperation in the field of anti-terrorist
security. This is due to the fact that in the current conditions of geopolitical instability,
effective international cooperation, along with other types of cooperation, can contribute to
the successful resolution of a number of problems of both a global nature — maintaining peace
and security — and a regional nature — ensuring harmonious coexistence of states in certain
parts of the world. At the same time, Ukraine’s international cooperation in ensuring national
security in general contributes to the enhancement of the international authority of our state,
strengthening of international trust in it on the part of other states, and improvement of its
image in shaping the architecture of the European and global security systems.

Key words: terrorism, counter-terrorism, terrorist act, national system of counter-terrorism
in Ukraine, cooperation with international organisations, European Union, North Atlantic
Treaty Organisation.



32 Haykogi npaui HY OIOA

UDC 349.2
DOI https://doi.org/10.32782/npnuola.v35.2024.7

1. V. Lagutina
TRENDS IN THE DEVELOPMENT OF PLATFORM EMPLOYMENT

Formulation of the problem. One of the new and fast-growing forms of
employment is platform employment. According to the Organization for Eco-
nomic Cooperation and Development, online platforms are the result of innov-
ation in technology and one of the new manifestations of globalization [1].

The International Labour Organization divides digital labour platforms into
two categories: 1) web-based online platforms that bring together a customer
and a contractor, i.e. an individual or business and a contractor who will per-
form paid work remotely (freelance and competition platforms (e.g. Upwork,
Freelancer), microtask platforms (Appen, Microworkers), competitive pro-

ramming platforms (Topcoder, Codeforces), medical consultation platforms
DocOnline); 2) location-based platforms that bring together a client and a
business, while services are provided in person, in a certain location, and the
contractor is often a third party; this type includes, in particular, repair servi-
ces, taxi and delivery, household services, homework care serv1cesl[3 p. 40].

There are no international legal instruments that comprehensively regulate
the operation of digital labour platforms. However, across the United Nations
(UN) system, the platform economy has been addressed in various reports,
including those on digital inclusion [3] and emerging challenges related to the
use of personal data [4].

The purpose of this article is to study the quality of employment on digital
labour platforms, paying special attention on directions of employment trans-
formation in the context of digitalization of the global economy.

Analysis of recent research and publications. The existing literature
on platform employment mainly addresses the following aspects: formulating
a definition of platform employment and platform employee; assessing risks
and opportunities for employees and enterprises; developing mechanisms for
social protection of platform employees. It has already been subjected to
scientific analysis by such domestic and foreign scientists as D. Acemoglu,
M. Aleksynska, P. Bai, K. Barefoot, X. Cai, L. Charles, Y.P. Chen, Z. Chen,
P. Choudary, D. Curtis, W. Craig, S. Daniel, M. Graham, D. Green, D. Guel-
lec, R. Heeks, X. Huang, C. Freudenberg, Y. Jiang, W. Jolliff, K. Lenaerts,
C. Liu, Q. Kong, J. Nicholson, P. Restrepo, L. Schulz, S. Shuting, V. De
Stefano, A. Stewart, Y. Zhang, Q. Zhang, X. Zhu and others.

© Lagutina 1. V., 2024
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Presentation of the main material of the study. There are typically at
least three parties involved in digital platform work: a digital labour platiorm,
a client and a digital platform worker. A digital labour platform is “an online
facility or marketplace operating on digital technologies (including the use of
mobile apps) that are owned and/or operated by an undertaking, facilitating
the matching between the demand for and supply of labour provided by a
platform worker”. A digital platform employee is an individual who provides
labour, intermediated with a greater or lesser extent of control via a digital
labour platform, irrespective of their legal employment status. Both the care
receiver (the client) and the care provider (the digital platform worker) using
digital labour platforms for health and social care purposes may find them-
selves in a vulnerable situation that presents severe risks to their safety and
health. Depending on the specific case, the balance of power may tip in favour
of the care receiver or provider, making both vulnerable to abuse, harassment
and discrimination. This is especially the case when the care provision takes
place inside the client’s home, and the workers become invisible (e.g. in
domestic care work, which tends to attract migrant women workers, who are
particularly vulnerable to exploitation and have a high risk of being wrongly
classified as self-employed)[5].

The following digital platforms [6] should be singled out: transactional — a
product, technology or service that acts as a channel (or mediator) between
users of a platform to facilitate exchange and transactions (for example, Ali-
baba, Amazon, Uber, Airbnb, Baidu); innovative — a product, technology or
service that serves as a certain basis of the innovation ecosystem for the own
development of additional products, technologies or services by other compan-
ies with a less organized innovation system (for example, Windows, Android,
Salesforce); integrated — a product, technology or service that is both trans-
actional and innovative platiorms (for example, Apple); investment — plat-
forms consisting of companies that implement the platform’s investment port-
folio strategy as a holding and /or active investor of the company.

In the European Union, it is estimated that around 28 million people (in
2022) are involved in such work arrangments, with the number expected to
rise to 43 million by 2025 [7].

Unionen in Sweden and IG Metall in Germany have agreed to work together
to find ways organise the growing number of people working in isolation
through online platforms. It is estimated that some 700,000 people in Sweden
are earning their living through ‘crowd-working’: selling their labour to
employers via platform-based companies, a phenomenon also known as the
sharing or ‘gig’ economy. Many of these online jobs are precarious and badly
paid. ILO research indicates that workers suffer from lack of autonomy, con-
stant pressure and no way of claiming their rights.

Many platform workers are self-employed rather than employees: mini-
mum wage rules and health and safety standards do not apply to them.
The problem to be addressed goes far beyond litigation like the one Uber was
involved in: there is a growing understanding that the traditional distinction
between employment and self-employment does not fit the realities of digital
labour. The following areas of legislative reform can be identified: 1) rethin-
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king the concept of “employee”, expanding the scope of protective labour
laws; 2) introducing an intermediate category between employment and
self-employment (already happening in a number of countries); 3) a more rad-
ical measure — extending labour laws to the self-employed, provided that they
earn up to a certain amount; 4) developing special legal regulation of labour
on online platforms. For example, a revision of the approach to protecting
the life and health of employee, since the traditional emphasis on protecting
from hazardous physical factors of production in the context of digitalization
of labour should shift towards psychosocial problems [8].

To avoid a downward spiral in working conditions and pay, trade unions are
stepping up to the challenge of organising and defending such employees [9].

By its essence, platform work, in the case of its implementation within the
framework of labour relations, is a continuation of the construction of bor-
rowed labour in the form of outsourcing, which is characterized by the entry
into labour] relations of a subject of a third party of an employment agency

10, p. 194].

Employment on platiorms is often associated with the problem of hidden
employment or dependent self-employment, i.e. concealment by the parties of
the real essence of the legal relationship in order to avoid obligations under
the employment contract regarding the payment of taxes, payment of social
contributions, registration of employment relationships with employees.

There is no consensus on how to classify such workers, whether as employees
or self-employed [11]. The lack of unanimity is a consequence of the divers-
ity of factual circumstances and regulatory frameworks. Court decisions on
classification issues have widely applied the principle of factual priority rather
than strict interpretation of contractual terms. Courts within a single juris-
diction have sometimes made conflicting decisions [12] regarding workers in
the same or substantially similar situations, which may be due to the courts’
reliance on multi-factor criteria that are subject to interpretation.

The use of digital technologies to coordinate work processes in an organi-
sation is also known as the “platformisation of work”. It should be distin-
guished between: 1) activity monitoring (the monitoring of activities carried
out with digital tools, such as monitoring of computer use, emails, etc.);
2) physical monitoring (the monitoring of physical presence in the workplace,
such as tracking of entry and exit or monitoring working times); 3) automated
direction systems (e.g. automatic allocation of time/gshifts); 4) automated
evaluation systems (e.g. use of ratings to allocate work) [13].

In the Concept of Development of the Digital Economy and Society of
Ukraine for 2018-2020, approved by the Decree of the Cabinet of Ministers
of Ukraine dated January 17, 2018 No. 67-p38, among the technological con-
cepts that should be taken into account when implementing initiatives for the
digitization of state institutions, digital state platforms are noted.

According to the aforementioned Concept, «digital state platforms are a
concept for the formation of state bodies aimed at simultaneously improving
the quality of services, optimizing the number of civil servants and reducing
costs. «Digital» platforms allow you to solve tasks, increase efficiency, reducing
the cost of operations and the time of execution. State bodies use «digital»
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platforms to simplify and optimize internal processes, improve interaction
with citizens and reduce costs. Despite the announced development of state
digital platforms, no [ull-lledged state platiorms have been created in Ukraine
today. It can be noted about the Unified state web portal of electronic services
«Portal Diya», the online digital literacy platform «Diya. Digital education»,
online platform «Action. Business» as prototypes of state digital platforms.

Several job platforms, whether focusing exclusively on telework or publish-
ing remote positions alongside in-person roles, have been created over the past
year with the aim of supporting Ukrainians. These include EmployUkraine,
UA Talents, and JobAidUkraine [14].

The nature of work on platforms may expose employees to more serious
occupational risks, in particular psychosocial risks such as stress, anxiety,
burnout and depression [15].

Platform employment is heterogeneous. The platform architecture has an
important impact on employees’ autonomy, as well as their working condi-
tions and wages [16].

Fairwork’s research, conducted across 38 countries and 190 platforms
(most of which operate in multiple countries), shows that platforms can wid-
en the gender pay gap, reduce women’s labour force participation, and create
gender-segregated labour markets [17].

Besides, factors aggravating occupational and health risks and challenges
are: 1) unclear employment status and contract (employees become responsible
for their own safety and health); 2) algorithmic management (concentrated
power in the platform; rewards or penalties based on employees’ performance;
lack of transparency of the algorithm; reduced employees’ autonomy, job
control and flexibility; exhaustion, anxiety, stress; isolation and lack of social
support; cause sleeping problems, exhaustion, stress, depression, etc.; limit
employee organisation and collective bargaining; complicate implementation
of preventive measures and access to OSH services); 3) work transience and
boundaryless careers (job and income insecurity; lead to mental and physical
health issues) [18].

Owing to standard patterns in the service delivery process, platforms exer-
cise considerable control over the terms of exchange using various techno-
logical surveillance mechanisms to track service delivery. Freelancing plat-
forms like UpWork exercise surveillance by taking regular screenshots of the
freelancer’s screen, recording keystrokes and mouse clicks, and by using the
worker’s webcam to determine when the freelancer is actually working [19].
Home-care platform Honor connects caregivers with customers and monitors
the exchange by determining whether caregivers arrive on time, whether
they check social media or take calls while on the job, and whether they are
walking around, rather than sitting down, while logging in specific tasks [20].

It remains an open question whether fair representation of workers in the
digital economy is achievable, especially when it comes to platiorm employ-
ment. The first step is to overcome the fragmentation of workers. For example,
one way to achieve this goal was the establishment of an ombudsman’s office
in 2017 by the German metalworkers’ union IG Metall, together with the Ger-
man Crowdsourcing Association and eight influential job platforms. The body,
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chaired by a judge at the Frankfurt Labour Court, consists of an equal number
of platform representatives on the one hand and representatives of IG Metall
and platform workers on the other. It is intended to mediate conflicts between
workers, platiorms and customers and to monitor compliance with the code of
conduct that the participating platforms agreed on back in 2015 as a form of
voluntary self-regulation. At the same time, IG Metall has created a resource
for platform workers to communicate with each other and with the union. All
these efforts cannot be limited to the national level, and transnational cooper-
ation between trade unions is a good sign [21].

Strengthening information security is necessary, as the possibilities for
collecting and processing data using digital tools are increasing dramatically,
which puts the protection of employees’ privacy at risk. The employer should
not act at his own discretion when it comes to what data about employees is
collected, stored and used. Commercial secrets and any official information in
general are equally at risk of illegal circulation.

An interesting trend in the development of platform employment, reducing
the risks of social security of platform employees, is associated with the idea
of »platform cooperativeism», the purpose of which is to find alternative ways
to manage the CPT and guarantee the protection of employees and consumers
[22]. Our analysis showed that a characteristic feature of the development of
platform employment in Brazil is precisely platform cooperatives, that is, the
creation of self-governing cooperatives that unite employees.

The impact of digitalisation on society and the world of work is growing
and will only become more pervasive. But the transformation is a multifaceted
one. All this indicates the need to fill the gap regarding necessity strength-
ening the regulation of working time issues, by providing employees with a
specific right to disconnect from a digital labour platform in certain cases and
addressing the issue of payment for waiting time; monitoring and enforcement
of occupational and health regulations; expanding the coverage of social sec-
urity systems; clarifying the rights related to the protection of employee’s per-
sonal; ensuring the protection of employees and defining the responsibilities
of platforms in this regard; establishing accessible and appropriate dispute
resolution mechanisms, particularly taking into account the specific nature of
work on platforms and its nature.
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Summary

Lagutina I. V. Trends in the development of platiorm employment. — Article.

The development of the digital economy is leading to significant changes in the sphere
of labour and employment around the world, manifested in the transformation of the traditional
employment structure, increased labour mobility, and the expansion of the use of non-standard
forms of employment. One of the new and rapidly developing forms of employment is platform
employment. And despite the fact that it still occupies a small share of the overall labour market,
employment through online platforms is a clear proof of technological shifts and globalization.

Today’s platiorms limit employee mobility and choice by preventing workers from moving
their reputation data to other platforms. Enabling workers’ access to data, particularly
reputation data, would increase their bargaining power by reducing their dependence on a
particular platform.

Regulation of platiorms must embrace twenty-first century complexity. Platforms are
complex, emergent systems and cannot be effectively regulated using industrial-era regulation.
They scale to millions of users, sometimes billions, which evolve through the use of vast
amounts of data and employ learning algorithms that evolve their operations over time. The
data-ingesting processes underlying optimization of the platform business model can also be
harnessed in the service of optimal regulation.
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Conclusions are made about the high degree of differentiation of the quality of employment
on digital labour platforms depending on the method of performing work (online or offline), the
presence of platform work as the only employment of the employee, the degree of control of the
platform over the employee and the type of work performed. Additional characteristics of work
are identified, in addition to the lack of social protection, which worsen the quality of platform
employment compared to traditional.

Key words: platiorm employment, platform economy, non-standard forms of employment,
labour rights.

AHorania

Jlazymina I. B. TenpeHuii po3Butky niaargopmuoi 3ainHgatocti. — CrarTs.

PosButok 1ndpoBoi eKOHOMIKHM MPU3BOAUTHL OO 3HAYHMX 3MiH y cdepi mpaui Ta 3adHsTO-
CTi B yCbOMy CBiTi, 110 NpOSBJASETbCA Yy TpaHc(opMalii TpagMUiHOI CTPYKTYpH 3aMHATOCTI,
30i/blIeHH] MOOGiMbHOCTI po6OYOl CHJIM Ta PO3LIMPEHHI BUKOPHCTAHHS HeCTaHAAPTHHUX (HOpM
3aHsATOCTI. OnHier0 3 HOBUX (OPM MpaleBJALITYBAHHS, fKa LIBUIKO PO3BUBAETLCS, € MpaleB-
JAlITYBaHHSl Ha miatdopmi. | He3Bakaiouum Ha Te, L0 BiH Bce Ille 3aliMae HeBeJHKY 4acTKy
3araJibHOrO PHUHKY Ipalli, NpaleB/alITyBaHHS Yepe3 OHJNaHH-NNATPOPMU € SCKPaBUM IOKa30M
TeXHOJIONUHUX 3pYlIeHb i ryobaJisauil.

CyuacHi niatdopmu 06MexyI0Tb MOOiINBHICTE i BUGIp CHMiBPOGITHUKIB, HE N03BOJISIOUM Mpa-
LiBHUKaM NEPEeHOCUTH MAaHi NMPo CBOI pemyTauiio Ha i{Hmi miatdopmu. Haganua npauiBHMKaMm
JOCTYNY 10 AaHUX, 30KpeMa JaHHX IIpPo pelnyTalilo, 30iIbLINTh IXHIO [IepPEeroBOPHY CHJY, 3MeH-
MIMBIIK 1X 3aJI€XKHICTh Bil TeBHOI MIaTHOPMH.

PeryntoBanus nudpoBUx maaTdopM Mae OXOIJIIOBATH CKJIAAHICTb ABAALSATb MePLIOTO CTOJIT-
1. [lnatopMu € CKNafHUMM CHCTEMaMH, L0 BUHUKAIOTb, i IX HEMOXKJHMBO €(heKTHBHO PEryJIio-
BaTH 3a JOMOMOTOIO PeTyJIIOBaHHS {HAycTpianpHO! ermoxu. BoHW macumTabyioTbesi 0 MiNbHOHIB
KODUCTYBauiB, {HOAI MiJbSPAIB, SKi PO3BUBAIOTBLCS 3aBASKKH BUKOPUCTAHHIO BeJHUYE3HUX 00CSTiB
JIaHUX | BUKOPUCTOBYIOTb aJrOPUTMH HaBYaHHS, Ki 3 4aCOM PO3BUBAIOTH iXHi onepaii. [Ipouecu
HaJXOPKeHHsI JaHUX, 110 JIe’KaTh B OCHOBI onTUMi3alil 6i3Hec-Moze i M1aT(HOPMH, TAK0XK MOXKHA
BUKODHUCTOBYBATH /151 ONITHMAaJ/IbHOTO PeryJ/Il0BaHHS.

3po6/eHO BUCHOBKM NP0 BHCOKHMH CTYMiHb AudepeHUialil gKocTi 3alHATOCTI Ha LHU(PPOBUX
TPYIOBHX MJIATHOPMAxX 3a/MexkKHO Bill Coco6y BUKOHaHHA po6oTH (OHJIaHH uM odJiailH), HaBHO-
cTi po60TH Ha maatdopMi K €IMHOTO 3aHATTS NpalLiBHUKA, CTYNEHS KOHTPOJIO 3a NJaaThopMmy
HaJ MpaliBHUKOM i BUJ BUKOHYBaHOI poO0TH. BusiB/I€HO 10AaTKOBI XapaKTepUCTHKH Npalli, OKpiM
BiZICYTHOCTI COL{aJbHOrO 3aXMCTYy, SKi MOripUIyI0Th AKICTb NAATGOPMHOI 3aHHATOCTI MOPIBHSAHO
3 TPafHLiHHOI.

Katouosi caosa: nnaThopMHa 3aMHATICTb, MAaTPOPMHA €KOHOMiKa, HeCTaHAApTHI (popMu
3aWHSATOCTI, TPYHOBi MpaBa.
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M. B. Mesvrux

E®PEKTUBHICTDb JOKTPUHHU TPYJAOBOIO ITPABA B KOHTEKCTI
NMPUHUHATTA (BUJIAHHS) HOPMATUBHO-IIPABOBHUX AKTIB

Iocranoska npoGaemu. [IpuitHaTTs (BUIAHHS) HOPMATHUBHO-NPABOBUX
akTiB y cepi TPyLOBOrO 3aKOHOAABCTBA OMOCEPENKOBYETbCS He TiIIbKM Tpa-
BOTBOPYHMM Ta MPaBO MOHITOPUHTOBUM IIPOLECOM, ajle ¥ Oe3MocepeaHbo 3aly-
YeHHSIM JOKTPHUHAJbHUX {HCTPYMEHTIB TPYLOBOr0 mpaBa YKpaiHH. 3a TaKHUX
YMOB, OU€BMIHO He HIeTbCs PO «BTPYUYaHHS» JOKTPHUHANBHOIO MPOLecy y Npo-
nec NpuHHATTS (BUAAHHS) HMa, CKiIbKM MPO MOTpedy aHajisy Ha mpeaMer
CIIPOMOXKHOCTi iHCTPYyMEHTapieM NOKTPHHH TPYLOBOrO MpaBa OYTH AOTHUHHUM
1o 3abesrneuyeHHsl e(eKTHBHOI NpoUeNypU NPUHHATTS (innaHHﬂ) HOpPMaTHB-
HO-TIPaBOBUX aKTiB y c(epi TPyLOBOro 3aKOHOAABCTBA Y KpalHU.

Amxe, omHa cripaBa, KOJK TOCTAa€ MUTAHHS TPO 3MIHUCHEHHS «TIPHHHSTTS»
KOMIETEHTHHM OpraHoM TOTO YM iHIIOTO HOPMaTHBHO-NPABOBOTO akTy, abo
K — HOro «BUIAHHsI, HATOMICTb 30BCiM iHIIa CpaBa — MpOBeleHHs Ta 3abes-
neyeHHs1 came e(eKTMBHOTO TPABOBOTO MOHITOPUHTY HOKTPHHONI TPYIOBOTO
npaBa LMX NpoueciB («MPUAHATTS»>, «BUIAHHS»).

AHaJni3 ocTaHHIX XOCJiIKeHb i MyOmiKamii. Y 0puIndHii HayLi, e(ek-
THBHICTb JOKTPMHH TPYHOBOTO NpPaBa B KOHTEKCTi NPpUUHATTA (BMOaHHS) HOp-
MaTHBHO-TIPABOBUX aKTiB, KOMIIIEKCHO He TepelManuch BueHi. HacTko, yBara
BUeHHX OyJla 30Cepe/’)KeHa Ha Tid UM iHIIN npobseMi, gKi BUCBITJIIOIOTh JIULIE
JesiKi eJeMeHTH npobJeMH, aje He KOMILJIEKCHO, He NpeAMEeTHO A0 MUTaHHS
«TIPUHHATTS> («BUIAHHS»).

Tak, do npukaady, npobiemamu eeKTUBHOCTI MepelMaNuCh TaKi AOC/iTHH-
ku sk O.B. Binoyc [1, c. 12—14], }0.B. Bipuenxo [2, c. 200—-203], JI.®. Kymni-
Ha [8, c. 180—188], IO. ITouenuos [10, c. 33—-36], O. Bosxos [6, c. 109—116],
Ta iHII.

[TuTaHHSAMY MPaBOBOI JOKTPUHHU MepelMannch Taki pocainauku sk B.I. Cewmi-
mixin [18], € K. Ionsucekus [11, c. 27-30; 12, c. 297-313], Knemenko
[7, c. 31-33] ra inHwmi.

[TuTaHHAMH NpPaBOBOrO MOHITOPHUHTY Ta MPaBOTBOPUOCTI 3aUMaJsUCh TakKi
sueni gk O.0. Kor, H.C. Kysueuosa, I'punsik A.B., M.M. Beusixkanosa [13],
B.1. Punmok [17, c. 137—142], ta inui.

[Tonpu mpoBeneHi mocailKeHHS 3a3HaU€HUX BYEHUX, MPOOJEeMHi MUTaHHS
e(eKTHBHOCTI JOKTPUHH TPYAOBOTO MpaBa B KOHTEKCTI MPpUHHATTS (BMaaHHs)

© Meabruk M. B., 2024
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HOPMAaTHUBHO-TIPAaBOBUX aKTiB OYEBHAHO He OyJM BHpillleHi, 30KpeMa, K BHSB-
JSE€ThCS | B NUTAHHSX <«IPUAHATTS» («BUIAHHS») HMA B LAPHMHI TPYAOBOTrO
3aKOHOIABCTBA; SIK i CTOCOBHO e(eKTHUBHOrO 3aMisiHHS NOKTPUHHU TPYLOBOIO
nmpaBa 10 PaBOTBOPYOTO MpoLecy. Lle i cnoHyKae Hac 00 MOCTAHOBJIEHHS Bif-
TMOBiIHOI MeTH 3a/J1s1 MOAAJBILIOrO MPOBEAEHHS AOC/IKEHHS Y 3aTpebyBaHOMY
KOHTEKCTI.

Otox, MeToI0 JaHOi CTATTi € 3'sicyBaHHs NpobJeM e(heKTHBHOCTI JOKTPH-
HHU TPYAOBOrO NpaBa B KOHTEKCTi NPUHHATTS (BUAAHHS) HOPMaTHUBHO-TPABOBMX
akTiB. BupilieHHs 1pOro NMUTaHHS, HATACTb MOXKJHUBICTb 3’SCYBaTH MOXKJHU-
BicTh 3a0e3meueHHs e(DeKTUBHOTO MPABOBOTO MOHITOPUHTY HOKTPHUHOIO TPYIO-
BOTO MpaBa MPOLECIB «IPUHHATTS» («BHIAHHSA») HOPMATHBHO-NPABOBUX aKTiB
y ctepi Tpymosoro mpasa (BiacHe — CTOCOBHO TPYLOBOTO 3aKOHOIABCTBA SIKe
6y/JI0 OHOBJIEHE LIISIXOM MPUUHATTS BiAMOBITHUX 3MiH).

Bukaan ocHoBHOro marepiamy. PoskpuBaiouu mnpobseMu eheKTHUBHOC-
Ti IOKTPHHM TPYAOBOTO MpaBa B KOHTEKCTI MPUUHATTS (BHIAaHHS) HOPMATHB-
HO-NIPaBOBHUX aKTiB, Ha Hallly AYMKY, JOLIJBHO 3’(CYBaTH TeHJEHLl Ta BJaCTH-
BOCTi MPaBOBOI JOKTPUHHU.

3 TeopeTuKo-nipaBoBoi Touku 30py, €.K.[lonsHcbkuil 3a3Hauae, Mo raaysesi
JNOKTPUHM MOXKYTb BCTYNaTH B KOJIi3il 3 MPUBOAY per/jaMeHTalii aHaJOriYHUX
inctutyTiB [12, ¢. 311]. Takuit niaxin Hagae MOXKJ/IUBICTb 3BEPHYTH yBary Ha Te,
IO rafy3eBi JOKTPUHH MICTSATb MEBHY Hu(epeHLialilo, 0 MOXKe BIJIMBATH Ha
3a0e3reyeHHs NPaBOTBOPYOTO MPOLECY 3 BUKOPUCTAHHSM Ti€l YM iHIIOI rasnay-
3eBOI IOKTPHHHU. A BiATak, lle 03HaYae, 10 3’CyBaHHS CIPOMOXKHOCTI HOKTPH-
HU TPYLOBOTO MpaBa BiAMOBiIHO MOXKe MAaTH BiANOBiqHE MpaKTHUHE 3HAYEHHSI.

B minTBepmKeHHS TakuX TeHAeHL|l, B iHumoMy poctimkenHi, €.K. [Toasn-
CbKHUU AOCJIIKYI0UM N1poOJeMU BU3HAUEHHS MOHSATTS NPaBOBOI JOKTPUHHU MPHU-
XOOUTb IO BHUCHOBKIB y TOMY, LIO «... IPUHLMIIOBI 3MiHH, SKi MalTb Micle
B Haylli UM 3aKOHOAABCTBI a00 B NPaKTHULI, MalOTb NPSIMUU UH HENpPSIMUU B3aeM-
HUU BIJIMB: BOHW 3YMOBJIIOIOTH BifMmoBinHi 3MiHH. Tak HOBeJU B Haylli MOXKYTb
3YMOBHUTH TEKTOHIUHi 3CyBH B 3aKOHOJABCTBIi, MPHU3BECTH 10 3MiH B 3aKOHOJAB-
CTBi — SKIIO Ha 1le Oyne MOJITHYHA BOJISI 3aKOHOAABLS. B cBOW uepry 3miHU
B 3aKOHOJAaBCTBi 3yMOBJIOIOTb 3MiHH B IPaBO3aCTOCOBHIM INPAKTHLi, a HOBI
NiIX0oau B MPaKTULi MifiiMaroTh TPobJaeMH, siKi CTAITh MPeIMeTOM TOCJIiIXKeH-
HSI HayKH, i B MiICYMKYy lle 3aKpUTe KOJO cTae Hepo3puBHUM. JlaHi KaTeropil,
a caMme Hayka, 3aKOHOJABCTBO Ta IPAKTHUKA, SIKi i YTBOPIOIOTb NPaBOBY HOK-
TPHHY, 3BiCHO MalOTb Pi3HMH CTYMiHb BIJIMBY Ha JaHWH INpolec Ta Ha KOXKHY
3 {HIIKMX KaTeropii. BumaeTbcs, 110 3aKOHOAABCTBO Ma€ HAWIIBUALIMN BILJIUB
Ha eBOJIOL0 AOKTPUHM, B TOH 4Yac §K BIJIMB HAYKH € MOBINbHIIIKM, MpOTE
ycTaseHUM Ta Oinbll siKicHMM. [IpakTHWka K BIJIMBaE Ha JOKTPUHY B Hal-
MEHILOMY CTYIeHi, Xo4a B CHUCTeMax 3arajbHOro NpaBa IOPUAMYHA MPaKTHKa
3HAUEHHS] MPaKTHUKHU A1 (OPMYyBaHHS HOKTPHUHHU CKJIaJHO HENOOLIHUTH, alxKe
CTYTiHb TaKOTO BIJIMBY € MakcUMaJsbHuM ...» [11, ¢. 30]. Jlana nmosuuis wiikom
Y3roIKYyeTbesl i3 BinoOpaKeHHsIM CTaHy MPaBOBOI pPeasibHOCTI.

Tyt, nopeuno Bkasatu Ha aymky H.B. Knemenko skuil 3asHavae, 110 npa-
BOBa MOKTpPHHA MOXKe | MOBHHHA 3HAXOOUTHU BinoOpakeHHs B 006 €KTUBHIH
peasibHOCTI, a caMme BifOMBaTHCS y MpaBoTBOpuoMy mpoueci [7, c. 33]. Otxe,
NPaBOTBOPUYMH Ipolec Ta NpaBoBa AOKTPHHA TiCHO IMOB’§13aHi i3 NpaBOBOIO
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peasibHICTIO, 10 MOXe OYyTH NPeAMETOM AJSI MOHITOPHUHTY TPYAOBOTO 3aKOHO-
JaBCTBA B YACTHHi <«NPUUHATTS» («BHMIAHHS») HOPMATHBHO-NPABOBHMX AaKTiB.
3po3yMiso, 1110 MPaBOTBOPUHH NpOLEC 3AIHCHIOEThCS 3aBASIKH JIOACHKIH Misl/ib-
HOCTi, a Y HayKoBil cepi — misimbHOcTi BueHux. [lo cyTi, peTbest mpo mpax-
CEO0JIOTiUHUH KOHTEKCT MpOobJeMH.

Tyt, He 6ys0 6 3aBUM 3BEPHYTH yBary Ha JOCJiIKeHHs, ki OyJiu mpoBeje-
Hi B.I. Punniox, sku#, 10CHiAXKy04l TPaBOTBOPYICTh K BUJ IOPUAUYHOI Aisl/b-
HOCTi B KOHTEKCTi PAKCEOJIOTIYHOTO acleKTy NPUXOIUThb 10 BUCHOBKY CTOCOB-
HO TOTO, L0 3araJjbHe YsIBJeHHS MpPO NPaBOTBOPUY HisJIbHICTb, NMOCEPeN SKOT0
3a3Hayae, 1O «... 00’€KTOM — 3aKOHOJAaBCTBO, pe3y/IbTaTOM — HOBMH AKiCHHH
cTaH 3akoHonaBcTBa (11010 3MicTy Ta/a60 (OpMH), a MeTO — HaJeXHHH
NpaBOMOPSIIOK y CYCIHiJIbCTBI, YMOBOI BCTAHOBJIEHHSI IKOTO € fiKicHe U edek-
THUBHE 3aKOHOMABCTBO...» [17, c. 141]. OTxe, WiHHICTb KiHIIEBOTO pe3yJabTaty
MPaBOTBOPUO! MiSIBHOCTI, TaK UM iHAKIIEe JIEXKUTb y MJOLIUHI e()eKTUBHOCTI.
Binrak, ciig 3BepHYTH yBary Ha [Iesiki acleKTu e(eKTHBHOCTI.

Tak, I0.b. bipuenko 3a3Hauae, W0 aHai3ylOUd KaTeropil wWisi MpaBoBHX
HOPM, HeOOXiIHO 3a3HAUYUTH, 1110 AesIKi HOPMU N1paBa, HOPMATUBHO-TIPABOBi aKTH
YacTO HampaBJieHi Ha NOCSATHEHHS He OfHI€l, a KiJIbKOX wisel omHouacHo. Oue-
BUJIHO, L0 €(PeKTHUBHICTh TAKMX HOPM [IOBUHHA BU3HAYATHCh, BUXOAAUH 3 aHAJi-
3y TOJIOBHHMX i IPYTOPSIHUX, Ge3ocepeHix i mepcneKTHBHUX wined [2, c. 203].
TakvM 4WHOM, MOXKJWBO BiAMITHTH, L0 e(eKTHUBHICTb NMPABOBHUX HOPM MOXKe
CTaTH MpeIMeTOM OLIHKH B rajsy3eBOMYy 3aKOHONABCTBI, i, 30KpeMa, B KOHTeK-
CTi MEeBHOTrO eTary MpaBoOBOrO MOHITOPHMHTY sIK OT NPUHUHATTS (BHIaHHS) HIa.

[Toripu we, cyif BiACTEXKUTH | €TUMOJIOTIIO CJIiB «IPUHHSTTS» T4 «BUIAHHS»,
abu omepyBaTH OiJbll TOYHUMH YSBJAEHHSMH MpPO IX MicClle B MPaBOTBOPUOMY
NpoLeci.

Tak, TepMmiH «IpUHAHATTS» MOXOAMUTH BiA cJ0Ba «HpUiUMaTH». OCTaHHE,
y TJAYyMauyHOMY CJIOBHHUKY 3 YKpaiHCbKOI MOBHM O3Hauae JeKinbka Aid «... 6pa-
TH [0 PyK, Ha Iuedi i T. iH. Bil Korocb abo 3BiIKHUCb KOro-, LI0-HEOYHb....;
MOTO/KYBATUCS 3 UWM-HEOYHb... ; MPUAMATH 3aBiT — OpaTu Ha ceOe 000B’si-
30K HacJifiyBaTH 110-HeOyAb, LOTPUMYBATHUCS YOrOCh.; OpaTH Ha CBOIO Bilmo-
Bifa/bHICTh 10-HEOYb AJS MepelaBaHHs, NepecusaaHHs, 30epiranHs i T. iH..;
npuiiMatyd (PUHHATH) 3aMOBJEHHS: a) 3000B’sI3yBaTHUCsS BHKOHATH Ha IPO-
XaHHA §IKYCh POOOTY.... ; npuiMaTH (NPUAHATH) pilleHHs — BUPILIYBATH...;
npuiimMaty (NPUHHATH) CIpaBU — BCTYIAKUYKM HA SIKYCb MOCANy, 3HAHOMHTHCDH
i3 craHom crpas....» [14]. Ik 6auumo 1/ C/I0Ba «IPUHHATTS» MPUTAMAHHUH
XapakTep MeBHOTO 3000B’sI3aHHS, BUKOHaHHS ME€BHUX /Iil, HABHICTb 060B’ 3Ky
(110 € eseMeHTOM Oy/b IKOTO MPABOBIAHOLIEHHS B YaCTHHI HOrO 3MiCTY), TOLLO.

B Tto#t xe yac, c/J10BO «BUIaBaTH» MOSICHIOETbCS SIK «.... JaBaTH, BilMycka-
TH Ha PyKM L10-HeOyab i3 3amaciB, Micupb 36epiranns i T. in ...» [4]. Hato-
MiCTb, CJIOBO «BUIAHHSI» 03HAYAE «...0KPeMUU IPYKOBaHWUHU TBip, 36ipka i T. iH.,
BUJAHUW Y CBiT....; ... CYyKyMHICTb TOTOXHHUX TNPHUMIpPHHUKIB SIKOI-HEOYIb KHHU-
TY, BUIAHUX OAHOYACHO...; ... IPYKOBAHUH TBip 32 HOr0 30BHILUIHBOI 03HAKOIO
a60 THIOM, TIPUHAJIEXKHICTIO 10 MEeBHOI KaTeropil ApyKoBaHol mpoayKii...» [5].
TakuMm 4yMHOM i «BHUOAHHS», | «IPUAHATTS» Nependadae MeBHUU Mpoliec abo
HaCJIi0K, pe3yJbTar, 0 € XapaKTepHUM [Jisl IPaBOTBOPUYOro Ta MPaBOMOHITO-
PUHTOBOTO TIpolecy, i, 30Kpema, IJis rasysi TPymLoBOro npasa. AIKe OCTaHHSA
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OKPECJIIETHCA MTPEeAMETOM Ipali y NPaBOBOMY PeryJ/IOBaHHI K MPaKCeoJorid-
HOTO CeHCY HOPUAWYHOI MOisiIbHOCTI (pcynﬂqn i3 «3B’A3Ky Tpaui i3 JIAUHOI»
[20, c.17]). Tyt xe, BUHMKae MUTAHHS YIPABJIHCBKOTO XapaKTepy B MexKax
peasiizauii «ynpasJinceKkoi (GyHKUIl TpymoBoro mpasa» [20, ¢.54].

Tak, 3a TakuX yMOB, NOPe€YHO 3BEpPHYTH YyBary Ha 3acTOCYBaHHSl TepMi-
HY <«IPUHHATTS» i3 «yNpaB/iHCBKOWO cheporo». 30KpeMa, SIK 3a3HAuaeThCs,
y HaBYaJbHOMY MOCIOHMKY i3 OCHOB Teopil MpuUUHATTS pimeHb (Hadaai —
HaBYaJbHUE MOCIGHMK), y Hall yac, Teopito npuiHATTs pimenb (TIIP) sacto-
COBYIOTb NeEpeBaKHO MAJIs1 aHa/lidy THUX NpobJeM, sIKi MOXKHA BiIHOCHO JIETKO
1 OfHO3HAUHO (popMaJsi3yBaTH, a pe3yJbTaTH AOC/iKeHb — aleKBAaTHO iHTep-
npetysatu [9, c. 4]. 3aBraHHAM NPUHHATTS pillleHHS Ha3HBAKOTh TaKe 3aBJaH-
H$1, IKe MOXKHA C()OPMYJIIOBATH B TepMiHAX MeTH, 3ac00iB i pesyJbrary [9, c. 4].
3a Takux yMOB, BapTO Oi/bll IIHpIIE 3arJUOUTHCH y BUAM Ta Kiaachikalio
pileHb. 30KpeMma, 3BepHEMO yBary Ha jJesiKi i3 Takux. Tak, y HaBYaJbHOMY
NOCIOHUKY PO3PI3HSAIOTH «... Opearidauiilne piuiernss — BUOIp, IKUA Mae 3po-
outu geuuaeHT («ocoba uu rpyma oci6, W0 MpuHMaTh pimeHHs» — M.M.),
106 BUKOHATH 000B’SI3KH 3TiIHO 3 MOCAJ0I0, Ky BiH 3alMaE...; 1poepamosare
piuleHHs — pe3yJbTaT peasisalii MeBHOI MOCiIOBHOCTI KPOKiB abo miH, momio-
HUX 0 THX, §IKi MPUMMaIOTh Y XOAi PO3B’sI3aHHA MaTeMaTHYHOrO PiBHSHHSA...»
tomwo [9, c. 5]. Tlix npouecom npuimsarts piwenns ([T[TP) y HaBuajsbHOMY
NOCiOHUKY TIPOTIOHYETbCSI PO3YMITH MEBHY MOCJiAOBHICTb MPOLEYP, IO MPUBO-
IATD 0 3HaxXomKeHHs pimenHs (1) BusiBAeHHs poGIeMHOI CUTYyaLll Ta mocra-
HOBKa 3aJa4i NPUHHATTSA pileHHs; (2) hopMy/I0BaHHSA OHATTS AKOCTI pillleH-
Hsl Ta HOTO CTPYKTypH3allist 10 PiBHs KpuTepiis; (3) omucaHHs XxapakTepUCTHK
30BHIILIHBOTO CepeNOoBUIlla, MPOTHO3YBAHHS MOXKJAWBUX pe3ynabraTiB niu [II1P
i3 mopasnblIMM BHSIBJAEHHSIM a00 KOHCTPYIOBAHHSIM ajbTepPHATUBHUX BapiaHTIB
pitenb; (4) ouiHIOBAaHHS SKOCTi BapiaHTIB pillieHb, MOPIBHAHHS 1X MiXK COG0K0
Ta BUOGIp OQHOrO UM JEKiNbKOX HAWBiAMOBIAHIIIMX METI; (5) anaunis pillieHb,
ONpalioBaHHA MJIaHy peasisallii Ta BIPOBa/KeHHs pimeHHs)..» [9, c. 7-8].
Ortxe, fIK TOCTAa€ 3a OUEBHIHE, MUTAHHS MPUHAHSATTS pillleHb B yNPAaBJiHCHKIH
cthepi mependavyae NPOLECH <«OLiHKU», «aHai3y», «OMNHCAHHS», «BUSIBJEHHS
npobseM» Hy i 3BiCHO «SIKOCTi», e OCTaHHSI MOKe CIiBBiTHOCHUTBbCS OYeBHJ-
HO i3 edekTuBHicTI0. BiaTak, Bce le € LapHUHOIO NPaBOTBOPYOro INpoLecy.
B npoueci npuiinartsa (BupaHHs) Hoa y cdepi TPyAOBOro mpaea, 3 IpaBoBOI
TOYKH 30Dy, Li eJeMeHTH MOXYTb OYyTH NOTHUHHMH [0 «CHCTeMaTH3alis Tpy-
JOBOTO 3aKOHOJABCTBA».

3okpema, y eHUMKJIONMeAWYHiH npoBiaui Besukoi opuandHOI eHLHKJ/OMe-
Oii 3 Teopil mpaBa 3a3HA4YaE€ThbCS, LIO «CHUCTEMAaTH3alis 3aKOHOAABCTBa» — L
HiSIBHICTD i3 NIpUBENEHHS HOPMATHUBHO-NPABOBUX AaKTiB Yy BIiANOBiAHI CHUCTe-
Mmy. IIpukMeTHO, 110 BiAMOBiAHO A0 cnocobiB B OPUAMYHIN HAYLi BUAIISIOTH
YOTHMPH BHAM CHCTeMaTH3alil 3akoHomaBcTBa. A came: (1) o6sik; (2) Bunanus;
(3) xoncominauis; (4) komuoikauis. Ilepwi aBa BuAM cHcTeMaTH3alil 3aKo-
HOJABCTBA 3[iMCHIOIOTHCS 11032 MPOLIECOM HOPMOTBOPYOCTi, a [BAa OCTaHHI —
3asBuuail y Horo mexax (kypcus Biacuuii — M.M.) [3, c. 718, 719].

Bonnouac, 3asHayaeThbcsl, L0 Bif CUCTeMaTH3alil 3aKOHOABCTBA CJiA BiA-
pi3HSITU BUJAAHHSl HAyKOBO-NPAaKTHUYHHUX KOMeHTapiB no KoHcTuTywil, Komek-
ciB, {HIIMX akKTiB 3aKOHOHABCTBA. AmKe i JuKepesa MalOTb BeJHKe 3HAUYeH-
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HS§l [T BUBUEHHS] W MPABUJIBHOTO 3aCTOCYBAaHHS HOPMATHBHO-NIPABOBUX AKTiB
(baxiBLUSIMHU Yy rasysi npapa, CTyIeHTaMH IOPUIUMYHUX BY3iB Ta {HIIMX rpomamis-
HaMHM, OCKIJIbKH, $IK MPaBHUJO, OMPALbOBYIOTbCS BiANOBITHUMH NpPaBHUKAMH —
HAYKOBLSIMH, BHKJ/JaJauaM{ BilMOBIIHUX OPUAWYHHUX HABYAJbHUX NMCLHILIIH,
CyLIsIMM BHIIMX iHcTaHUi#. DBa, Oinblie, 3a3HauaeTbcs, 110 BOHU He MaloThb
o¢inifiHoro XapakTepy, € pe3yJbTaTaMd HayKOBOIO TJAyMAadyeHHS, y MPaKTUUHIH
JiSlIBHOCTI BUKOPUCTOBYIOTBCS TiJIbKH Pa3oM i3 MepliojKepesaMd — TeKCTaMH
HOPMAaTHBHO-NPaBOBMX aKTiB [3, ¢.719].

Jo Takoro miAXomy cJig CKeNTHYHO MOCTaBUTHCh 60al TOMy, L0 y 4. 1
cT. 8 3akoHy Ykpainu «[Ipo MmixkHaponHe mpuBaTHe NpaBO», BU3HAYEHO, LIO
«... TIpU 3aCTOCYBaHHi NpaBa i{HO3eMHOI fepxKaBW CyI YM i{HIIMHA OpraH BCTa-
HOBJIIO€ 3MICT HMOrO HOPM 3TiIHO 3 IX O(ILiMHMM TJyMadeHHSIM, NPaKTHUKOIO
3aCTOCYBaHHS i dokmpunoro y 8i0nosioHil iHO3eMHil Oepxcasi... (KprHB
Brachuit — M.M.)» [15]. Orxe, npo crisbHicTb BHKOPHCTAHHS MPABOBOI 10K-
TPUHU Ta HIa He UAeTbCs, X04a, 3pO3yMiso, WO Ti YM iHIIi acleKTH IpaBo3a-
CTOCYBaHHSI MOXKYTb OXOIJIIOBATHCS i MPAaBOBOIO AOKTPHUHOIO i Ge3rnocepenHbO
HOPMOIO, {HCTUTYTOM MpaBa perJaMeHTOBaHMX 3aKOHOAABCTBOM.

B nomatox oo HaBegeHOro apryMmeHTy, CJil 3BEpPHYTH yBary i Ha iHIIHUA
acrekT IOUiNbHOCTI BAKOPUCTAHHS MPaBOBOI JOKTPUHM (30KpemMa — TPyHOBOrO
npaBa YKpaiHu), 10 IWTaHb CUCTEMATH3allil 3aKOHOAABCTBA Ta eTaliB [PUHHAT-
s (BUIaHHS) MPOEKTY HOPMATHBHO-TIPABOBOTO aKTiB.

Tak, Posginom VI «Posrasn Ta npubinatTa (BMmaHHSI) NpOeKTy HopMa-
THBHO-TIPABOBOTO akTa» 3akoHy YkKpaiHu «[Ipo mpaBoTBopYy HisNIBHICTb» Bil
24 cepnus 2023 p. Ne 3354-1X (nadaai — 3axkon Ne 3354-I1X Bin 24 cepnus
2023 p.), BU3HAUEHO psA eTaliB Ta KPUTepilB 3MiHCHEHHS MPOLEAYPH MPH-
UHATTS (BHMAAHHS) TPOEKTY HOPMATHBHO-NIPABOBOTO aKTy, 30Kpema: CT. 43
BH3HAUeHO MHUTAHHS MpPOLeNypH MOJaHHS NPOEKTy HOPMATHUBHO-NPABOBOTO
aKkTy; cT. 44 BU3HaYeHO eKCIepTH3y MPOEKTYy HOPMATHUBHO-NPABOBOIO aKTY;
CT. 45 BU3HAUEHO NMUTAHHS IIOAO MPOBeNEHHS MyOJiYHUX KOHCYJbTALiH CTO-
COBHO TpUHHATTA (BMIAHHS) MPOEKTYy HOPMATHBHO-NPABOBOTO aKTy; cT. 46
BM3HAYeHO MOPSAAOK DO3LJIsLY MPOEKTY i MPUHHATTS (BMAAHHS) HODMAaTHB-
HO-IIPaBOBOTO aKTy; a BxXe CT. 47 — nianucands npuiHsaToro (BuaaHOro)
HOPMaTHBHO-NPaBoOBOro akTy [16].

BpaxoBytoun Taky mnaniTpy 3aKOHOAABUMX TMPABUJ, [IOLIJIBHO 3aaTHUCH
MUTAaHHAM, Ha SKOMY i3 eTamiB «NpUHHATTS (BHOAHHS) MPOEKTY HOPMATHB-
HO-NIPaBOBOT0 aKTa» M0CTae 3a JOLiJbHe peasidyBaTH NMPaBOBY AOKTPHUHY TPY-
JIOBOTO TpaBa, Ta OLIHWUTH 11 e(PeKTHBHICTb?, — MUTAHHS 3BiCHO creuudiyne,
raJy3eBo-3ByXKeHe, aje Ma€ CBOW 0e3yMOBHY MpaBoBYy (TeOpeTHUHy Ta mpak-
THYHY) IOUiMbHICTL (ceHc), 6omail TOMy, LI0 YK He /s KOXKHOI rajysi npasa
TaK UM [HaKlle BHHMKae HEOOXIHICTb y NPaBOBOMY MOHITOPHHIY, Y MPaBO-
TBOpLIII/I MisIBHOCT, y 3aCTOCYBaHH] BJIaCHOI Ta/ly3eBoi JOKTPHHAJNbHOI KOHLEI-

I, po3pobku. PakTUUHO, Le i Oyfe MOKAa3HUKOM, MipUJIOM, HJs1 aaeKBaTHOCTI
Ta CIIPOMOXKHOCTi IOKTPHUHH TpaBa K HayKOBOI KOHILEMNL{l BIJMBATH Ha MpaK-
THYHUA MOMEHT BUIaHHs (IPUHHATTS) HIA Ta 3aCTOCOBYBATH ii; Oyle CBIIYUTH
PO B32€MO3B’SI30K HAayKOBUX TEXHOJIOTIH He TiNbKMU MOSICHUTH, MPOTHO3YBaTH
PO3BHUTOK THUX YM {HIIMX NPAaBOBUX SIBUIL, (peHOMEHiB, ajel BUSIBUTH Ta OLiHHU-
TH HeNOJiKH, HalaTH peKOMeHJallil TOLIO.
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OTox, LiJKOM BHIPaBIAHOI0 € 3aCTOCYBAHHSl JOKTPHHH TPYLOBOTO IpaBa
no 3micty ct. 45 3akony Ne 3354-IX Bim 24 cepnuHsi 2023 p. ¥ HiH #HeTbes
Ipo Te, WO «... NYOJ/iYHi KOHCYJ/bTaLil 11010 NPOeKTy HOPMATHUBHO-PABOBOTO
aKTa MPOBOASATHCS CyG’€KTOM MPaBOTBOPUOI AisibHOCTI Ta (a60) iHWIKMM yMOB-
HOBa)XXeHHM 3aKOHOM CyG’€KTOM 3 MeTOI0 peasiidalil MPUHLKIIB BIIKPUTOCTI Ta
NPO30POCTi NPaBOTBOPYOI AiIBHOCTI . ﬁ

A 4.l cr. 44 3akony Ne 3354-1X 13111 24 cepnus 2023 p. BU3HAYEHO, WIO

[TpoekT HOPMaATUBHO-NPABOBOr0 akTa MiAasirae 00OB’SI3KOBIiH eKCIepTH3i
Ha BinmoBimHiCTb 3000B’sA3aHHSAM YKpaiHU y cdepi €eBponerchbKol iHTerpauii ta
npaBy €sponeiicbkoro Cowosy (acquis €C), a Takox HayKOBiH, HOPHUIHYHIH
(npaBOBiﬁIi AHTUKOPYMUiNHIHA, TeHAepHO-TIPAaBOBiH, aHTUAWCKPUMIHALIMHIA Ta
{HIIUM eKcriepTH3aM, BH3HaueHUM 3akoHOM (Jasi — 060B’sI3KOBa eKCIEepTH-
3a)...» [16].

BinTak, HacTynmHHUM acneKTOM € BUPi3HEHHS KPUTePilB e(peKTUBHOCTI MPaBo-
BOI JIOKTPUHU MPU TPUUHATTI (BHAAHHI) IPOEKTY HOPMATHBHO-TPABOBOTO AKTA.

Ha wnamy nymky, cain 3BepHyTH yBara Ha gochaimxkenHs 1.I. Cipoxu, npu-
cBsiueHe IpoOsieMaM HOPMOTBOPUOCTi Cy6’€KTiB TPYLOBOro IpaBa, 30KpeMma,
BiH 3BepTae yBary siKpa3 Ha acleKT «e()eKTHMBHOCTi HOPMOTBOPUYOI AiJIbHOCTI
cy0’eKTiB TPYLOBOIO MpaBas.

Tak, BueHHH y BUCHOBKax 3a3Hayae, 110 «....OCHOBHHMH HanpsiMamH MifBU-
LIeHHS e(PeKTUBHOCTI HopMOTBopqm lIlHJIbHOCTl cy6’eKTiB TPYZAOBOrO MpaBa, Lo
CHPUATHMYTh TOAAJBILIH ONTHUMi3alil BiIHOCHH y c(epi mpaui, BU3HAUEHO ...:
(1) opranisauiiiHo-npaBoBuii HanpsM (yZocKOHaneHHS POOOTH 3 MiATOTOBKH
Ta yIOCKOHAJeHHst akTiB y cdepi mpaui); (2) crpareriuaunii Hanpsim (pospobka
i npuiiHaTTa KoHuenuil ueHTpanizoBaHol Ta JOKaJAbHOI HOPMOTBOPUOCTi y cdhe-
pi mpaui); (3) HopMoTBOpuME Hampsim (PO3pOGJEHHST Ta MPUHHSATTS MPOEKTY
3akoHy YkpaiHu «[Ipo BHeceHHSI 3MiH 10 KOAEKCY 3aKOHIiB NP0 MpaLio L1010
MifBUILIEHHS e(EeKTUBHOCTI peryJ/IOBaHHS BiIHOCHH y cdepi mpaui», SKAU:
(a) saGoponsiTMMe amanTauild HOPM 3aKOHOAABCTBA YKPAiHH MPO MPALO [0
Mi2KHapOJHUX NPaBOBUX aKTiB, HOPMaTHBHUX [IPABOBUX aKTiB 3apyOi>KHUX Hep-
JKaB, SIKIIO lle 3HMXKYBaTUMe piBeHb couiajbHO! 6e3neKu MpaliBHUKIB (10MOB-
nenns cr. 8-1 K3nll Ykpainu uactunow 2); (6)nonosuoatume ynnani K3nll
Ykpainu posminom XV-A «JlokasrbHe HOpMATHBHO-TIPABOBE pEryJ/IOBaHHS Bil-
HOCHUH y cdepi mpaui», B IKOMYy OyIyTb 3aKpillJieHi TaKi MMOJOXKEeHHS: CUCTeMA
HOPMAaTHBHHUX NIPABOBUX aKTiB poOoToAaBUs y cdepi mpaui; Aig HOPMAaTHBHOIO
[IpaBOBOTO aKTy poOOTONABLSA y 4aci, y NPOCTOpPi Ta 3a KOJOM OCi; IV1acHiCTb
i Mpo30picThb y AiSINMBHOCTI i3 CTBOPEHHSI HOPMATHBHUX MPaBOBUX aKTiB po6oToO-
JaBlisl; 3arajbHi BUMOTH 10 HOPMATUBHMX [IPaBOBHUX aKTiB poOOTOAABLS Yy Cle-
pi mpaui; pUAMYHA CHJIa HODMAaTUBHUX MPaBOBUX aKTiB poboTomaBus y cdepi
npali; NOpsoK MiATOTOBKU Ta IPUUHATTS HOPMATHUBHHUX NIPABOBUX aKTiB pP0OO-
TORaBLA Yy cepi npaui; MopsaoK ydacTi NpodeciiHUX CHINOK TPYAOBOTO KOJIEK-
THUBY B IIPOLEC] MIATOTOBKH Ta NPUUHATTS HOPMATHBHUX NIPAaBOBUX aKTiB poOo-
TonaBLUsl y cepi mpaui; cTanil npouecy CTBOPEHHS Ta NPUUHATTS HOPMAaTUBHHUX
NPaBOBUX aKTiB poOOTOAABLSA y cdepi npali; NopsaoK NPUNUHEHHS il HopMa-
THBHOTO NPAaBOBOTO akKTy po6oToaaBus y cdepi mpaui. ..» [19, c. 3563—354].

B npuHuuni, TeHpeHUil Ta 0cOOJIMBOCTI €(heKTHUBHOCTI BU€HUM OYy/IH Yy TOH
yac (o npuitHaTTa 3akony Ne 3354-1X Bin 24 cepnusa 2023 p.) 3opieHTOBaHI
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BipHO, BUIpaBAaHi, OKpiM M. «a» («3abopoHu amanTtauii HOPM 3aKOHOIABCTBA
YKpaiHu npo mpauo 10 Mi>KHapOJHHUX NPAaBOBUX aKTiB, HOPMAaTUBHUX MPaBOBUX
aKkTiB 3apyOiKHUX Jep:KaB, SIKILO lle 3HUXKYBaTHMe piBeHb CollialbHOI Gesre-
KH»). AKe Take IMOJIOKEeHHs CyNepeunTh LMBiNi30BaHkM BuMoram acquis €C,
110 BU3HaueHi cT. cT. 43, 44 3akony Ne 3354-1X Bin 24 cepnus 2023 p.

3pewuroto, K 6aunMo, KpuTepii epeKTUBHOCTI HOKTPUHHU TPYLOBOTO MpaBa
3 nosuuii JI.I. Cipoxu uinkom sorini, 3actocosHi, npuitHaTHi. [IpoTe caix MaTtu
Ha yBasi, 110 JOKTPUHAJbHI M0J0KEeHHS TPYAOBOr0 MpaBa po3poObJeHi B pi3HUX
HampsiMKax CHCTeMH TPYIOBOTO IIpaBa, LI0 BKAa3ye Ha IUMPOKHUH Hiamas3oH IX
3aCTOCYBaHHS 10 BilHOCHMH 3 NMPHMBOAY NPUHHATTA (BMIAHHSA) MPOEKTY HOPMa-
THUBHO-TIPABOBOTO aKTa.

BucHoBku. B MexXax BUCHOBKIB, CJifl KOHCTaTyBaTH, 10 BHKOPUCTAHHS
PaBoOBOi NOKTPHHM TPYAOBOTO MpaBa MpH NPUUHATTS (BUIAHHSA) IPOEKTY HOP-
MaTHBHO-TIPABOBOTr0 aKTa € e(eKTUBHUM CIIOCOOOM MOHITOPUHTOBOI Ta IpaBo-
3acTocoBHOI misiibHOCTI. Chepu e(heKTUBHOCTI 3aCTOCYBaHHSI NOKTPUHU TPY-
JIOBOTO ITIpaBa NOBHHHI BUKOPHUCTOBYBATHUCh 3 OIVIALYy Ha CHUCTEMY TPYyIOBOIO
npaBa, 3 BpaxyBaHHsAM 000B’s13KOBUX BHUMOT acquis €C.
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Menvnux M. B. EdeKTUBHICTb JOKTPUHHM TPYAOBOrO NpaBa B KOHTEKCTi MPUHHATTH
(BMIaHHS) HOPMATHBHO-NIPABOBUX aKTiB. — CTaTTs.

CTarTio NPUCBSIUEHO AOCMIIKEHHIO PO3KPUBAIOUM MPOOGJIEMH e(eKTUBHOCTI AOKTPHHHU TPY-
JIOBOTO TpaBa B KOHTEKCTi MPUHHATTA (BMEaHHA) HOPMaTMBHO-PaBOBMX aKTiB. ¥ cTaTTi 3's-
COBYIOTbCSl TEHJEHLi BNPOBAaI’KEHHS y MPaBOTBOPYMH MPOLEC NPAaBOBOI JOKTPHUHH, a TaKOXK
3BEPTAETbCS BJIACTUBOCTI MPaBOBOI JOKTPHUHHU.

Y craTTi aBTOPOM 3’SICOBYETbCS, 10 e(eKTHBHICTb MPAaBOBUX HOPM MOXKe CTaTH NpeaMeTOM
OL{HKH B ra/ly3eBOMY 3aKOHOAABCTBI, i, 30KpeMa, B KOHTEKCTi [I€BHOTO eTaly I1paBOBOr0 MOHITO-
PHMHTY $IK OT NpUUHATTS (BUIAHHS) HIA.

ABrop, monpu npoBefieHi NOC/IKEeHHS 3a3HAUeHUX BYEHUX, 3a3Hauae, 10 MpoGJeMHi mH-
TaHHs e()eKTHBHOCTI JOKTPHHM TPYJAOBOTO TpaBa B KOHTEKCTi MPUHHATTS (BMmaHHA) HopMa-
TUBHO-NIPAaBOBUX aKTiB OUEBHIHO He Oy/M BUpilleHUX paHime. Ha nymKy aBTOpa Lie CTOCyeThCS
NUTaHb «IPUAHATTS» («BUIAHHS») HIA B LAPHHI TPYAOBOTO 3aKOHOAABCTBA; e(PEKTUBHOIO 3ai-
SIHHSI IOKTPMHH TPYLOBOTO IIpaBa 10 NPaBOTBOpYOro npouecy. Taku# miaxin A03BOJIMB aBTOPY
3BEPHYTH yBary Ha e()eKTHUBHICTb JOKTPUHM TPYLOBOTO MPaBa B KOHTEKCTi NPUUHATTS (BUAaHHS)
HOPMaTHUBHO-TIPABOBUX aKTiB.

B xomi nmocmimkeHHsI, aBTOp 3’SICOBY€, L0 NUTAHHS MPUUHATTS pillleHb B YINPaBJiHCBKIN
cepi mependayae MpoLeCH «OLUHKH», «aHAJi3y», «OMHCAHHS», «BUSIBJEHHS mpobJjaemM» Hy i 3Bic-
HO «SIKOCTi», e OCTaHHsS MOXe CIIiBBiIHOCHTbCSI OYeBMAHO i3 e(eKTHBHicTI0. Binrak, Bce e
€ UapMHOW MPaBOTBOPYOro mpouecy. B mpoueci npuiiHaTTs (Bunanusi) Hha y cdepi TpymoBoro
npaBa, 3 MPaBOBOI TOUKH 30Dy, Ui eJeMeHTH, Ha AyMKY aBTOpa, MOXYTb OyTH LOTHUHHMH MO
«CHCTeMaTH3alis TPyA0BOTO 3aKOHOAABCTBA».

3a pesysbTaTtaMy AOCIIPKEHHS, aBTOP INPUXOAUTb IO BUCHOBKIB y TOMY, L0 BUKODHUCTAHHS
NpaBoBOl IOKTPUHH TPYAOBOrO MpaBa Mpu NMPUUHATTS (BHIaHHA) MPOEKTY HOPMATHBHO-TPABO-
BOTO aKTa € e(peKTHBHHM CIOCOO0M MOHITOPMHIOBOI Ta IpaBo3acTocoBHOI AisiipHOCTI. Chepu
e(heKTHBHOCT] 3aCTOCYBaHHS AOKTPHHU TPYJAOBOTO NIpaBa MOBHHHI BUKOPHUCTOBYBATHCh 3 OTJISILY
Ha CHCTeMy TPYyJOBOTrO NpaBa, 3 BpaxyBaHHSAM 000B’sI3KOBHX BUMoOTr acquis €C.

Katouosi caosa: npaBOTBOPYiCTb, IPaBOBUH MOHITOPHUHT, TPY0Be IPaBO, e(peKTUBHICTb [1PaBa,
npaBoBa JOKTPHHA, NPUUHATTS (BUIAHHS) HIIa.
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Summary

Melnyk M. B. The efiectiveness of the doctrine of labor law in the context of the
adoption (issuance) of normative legal acts. — Article.

The article is devoted to the study, revealing the problems of the effectiveness of the
doctrine of labor law in the context of the adoption (issuance) of regulatory legal acts. The
article clarifies the trends in the introduction of legal doctrine into the law-making process, and
also addresses the properties of legal doctrine.

In the article, the author finds out that the effectiveness of legal norms can be the subject
of assessment in industry legislation, and, in particular, in the context of a certain stage of legal
monitoring, such as the adoption (issuance) of a national law.

The author, despite the studies of the mentioned scientists, notes that the problematic
issues of the effectiveness of the doctrine of labor law in the context of the adoption (issuance)
of regulatory legal acts were obviously not resolved earlier. In the opinion of the author, this
concerns the issues of «acceptance» («issuance») of the NPA in the field of labor legislation;
effective application of the doctrine of labor law to the law-making process. This approach
allowed the author to pay attention to the effectiveness of the doctrine of labor law in the
context of the adoption (issuance) of normative legal acts.

In the course of the research, the author finds out that the issue of decision-making
in the management sphere involves the processes of «evaluation», «analysis», «description»,
«identification of problems» and, of course, «quality», where the latter can obviously be
correlated with efficiency. Therefore, all this is part of the law-making process. In the process
of adoption (issuance) of the NPA in the field of labor law, from a legal point of view, these
elements, in the author’s opinion, may be relevant to the «systematization of labor legislation».

Based on the results of the research, the author comes to the conclusion that the use of the
legal doctrine of labor law when adopting (issuing) a draft regulatory act is an effective way
of monitoring and law enforcement activities. Effective spheres of application of the doctrine of
labor law should be used in view of the system of labor law, taking into account the mandatory
requirements of the EU acquis.

Key words: law-making, legal monitoring, labor law, effectiveness of law, legal doctrine,
adoption (issuance) of NPA.
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N. V. Mishyna

EMPOWERING YOUTH THROUGH LOCAL GOVERNANCE:
THE ROLE OF LOCAL AND REGIONAL AUTHORITIES
IN HUMAN RIGHTS PROTECTION!

Problem statement and its connection with important scientific or
practical tasks. Youth participation in democratic processes is a cornerstone
in building inclusive, resilient and rights-respecting societies. The Congress
of Local and Regional Authorities of the Council of Europe recognises this
by emphasising youth empowerment in its revised European Charter on the
Participation of Young People in Local and Regional Life. The Charter empha-
sises the crucial role of local authorities in ensuring that young people are
active participants in democratic and decision-making processes, particularly
in areas that directly affect human rights, and the third edition of this Charter
is currently under active discussion.

Analysis of recent researches and publications, which initiated the
solution of this problem and on which the author relies, highlight-
ing previously unresolved parts of the overall problem to which the
article is devoted. This problem remains under-researched in the Ukraini-
an constitutional doctrine. The majority of publications don’t fully deal with
youth — they mention its potential in relevance to the activities of local and
regional authorities in general (see [1-4]) or in particular (see [5-8]).

The aim of this article is to critically examine the «Rejuvenating Poli-
tics» initiative, focusing on its role in empowering youth participation in local
and regional governance, particularly in the context of the ongoing conflict in
Ukraine. The article seeks to explore how the initiative fosters democratic resil-
ience, encourages civic engagement, and promotes human rights protection
through youth involvement. Additionally, it will analyze the challenges and
limitations of the program, such as the absence of voting rights and resource
constraints, while highlighting its importance as a model for enhancing youth
engagement in political decision-making during times of crisis and beyond.

The main text. Recent global challenges — from climate change to social
justice movements — have highlighted the importance of youth voices in

! Funded under the EU’s Marie Sktodowska-Curie Actions «MSCA4Ukraine» (individual
project ‘The role of local authorities in the implementation of the judgments of the European
court of human rights’).

© Mishyna N. V., 2024
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advocating for and defending human rights. In countries such as Ukraine,
where local and regional authorities have been at the forefront of protecting
fundamental rights in the midst of ongoing conilict, youth participation has
become increasingly important. Ukrainian local governments have worked
closely with young people, involving them in emergency response and human
rights advocacy, providing a compelling example of how youth participation
can strengthen democracy and protect human dignity in times of crisis.

This article examines the initiatives that the Congress has implemented
to involve young people in governance, with a particular focus on their role
in promoting and protecting human rights. Through campaigns such as the
“Youth Delegate’ initiative, the Congress encourages young people to take
an active part in local and regional governance and demonstrates how youth
engagement at the local level can be a powerful tool for advancing the pro-
tection of human rights across Europe. The Ukrainian experience provides a
concrete example of how local authorities, in partnership with young people,
can respond to pressing human rights challenges and demonstrates the poten-
tial of youth empowerment in building a more just and equitable society.

The ‘Rejuvenating Politics’ (‘Youth Delegate’) initiative, launched by the
Congress of Local and Regional Authorities in 2014, represents a significant
effort to engage young people in public life and decision-making processes at
local and regional level. The initiative reflects the commitment of the Con-
gress to include young people’s voices in the political discourse, recognising
that the perspectives of younger generations are crucial in shaping inclusive
and forward-looking policies. A key component of this initiative is the “Youth
Delegate’ project, which offers young people from the Council of Europe’s
46 member states a unique opportunity to participate in European political
processes, albeit without voting rights. Youth delegates are invited to attend
Congress sessions and contribute to discussions alongside elected local and
regional representatives.

Some of the benefits of the initiative are as follows.

Firstly, the youth inclusion in governance. The initiative stands out as an
example, as a model of youth participation in governance. By enabling youth
delegates to participate in European assemblies, it provides a platform for
young people to voice their concerns, present ideas and influence political
debate. This exposure is valuable for youth empowerment, as it builds their
confidence in democratic processes and increases their understanding of gov-
ernance structures.

Secondly, the diverse representation. The selection process for youth del-
egates ensures a balanced representation in terms of gender, age, cultural
background and experience. This diversity promotes an inclusive and broad
range of perspectives, which can lead to more holistic discussions during
Congress sessions. By involving youth activists, students, young politicians,
young NGO members, the project fosters a dynamic exchange of ideas across
different sectors of society.

Thirdly, it is definitely the capacity building and networking. The mento-
ring and support provided to youth delegates by the project is essential for
capacity building. Delegates will have the opportunity to develop projects at
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local and regional level, working on issues of importance to their communi-
ties. In addition, networking opportunities with Congress members and other
youth delegates create lasting professional relationships that can enhance
their future political and civic careers.

And last, but not least — the promotion of the political engagement is
important. The initiative promotes civic and political engagement among
young people by involving them directly in policy discussions. Youth delegates
can contribute to real-time debates and gain insight into legislative processes,
potentially influencing policies in their home countries. This experience can
foster a deeper commitment to civic engagement and political activism among
young people.

As with any project, the 10 years of the initiative have revealed some
drawbacks.

The biggest one is the lack of voting rights — this is the first obvious thing,
that comes in mind. While youth delegates can take part in debates, their
lack of voting rights limits the extent of their influence within the Congress.
Although they can stimulate discussion and help shape the agenda, the inabil-
ity to vote on key decisions can lead to a sense of limited agency. This lack
of formal decision-making power may undermine the full integration of youth
perspectives into legislative outcomes.

Then, it is the lack of such a resource, as time (in other words, limi-
ted timeframe for engagement). Youth delegates hold their positions for one
calendar year, which may not be enough time for them to fully develop and
implement their projects or to have a lasting impact on policy discussions.
The short mandate can hinder the continuity of long-term projects, as new
delegates have to take over each year, potentially disrupting the progress
made by their predecessors.

Also, the resource constraints for local projects should be kept in mind.
Although youth delegates are encouraged to implement local projects, they
may face challenges in terms of financial and logistical support. Without
sufficient resources, the scope and impact of these projects may be limited.
While the Congress provides mentoring and guidance, local governments or
non-governmental organisations may need to provide additional support to
ensure the success of these initiatives.

[t is important to mention the existence of the barriers to accessibility:
despite efforts to promote diversity, there may still be barriers to accessibility,
particularly for young people from disadvantaged or marginalised communi-
ties. The application process, while online, may not reach all potential candi-
dates, especially those in rural or underserved areas. In addition, the need for
delegates to attend face-to-face sessions can be a challenge for individuals who
face financial or logistical barriers to travelling to congress sessions.

The Rejuvenating Politics initiative is particularly relevant in the context
of the ongoing conflict in Ukraine. The war has severely affected the lives
of millions of young people, disrupting their education, livelihoods and social
stability. In such a challenging environment, initiatives that empower young
people to participate in political processes and decision-making are important
not only for the individuals involved, but also for the wider recovery and
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reconstruction of the country. The role of local and regional authorities is
crucial in promoting civic engagement and ensuring that young people have
a say in shaping their future.

1. Youth as catalysts for post-conilict recovery.

In post-conflict situations, young people play a key role in the recovery
and reconstruction of their communities. The Rejuvenating Politics initiative
allows young people to bring their experience, ideas and energy to the table
and influence policies that will directly affect their future. In Ukraine, where
the decentralised political system has made local government a lifeline for
many citizens, the involvement of young people in local decision-making is
vital. Youth delegates from Ukraine participating in the Congress of Local and
Regional Authorities can provide a unique perspective on the immediate needs
of their communities, particularly in the areas of rebuilding infrastructure,
addressing social and economic challenges, and promoting reconciliation.

2. Empowering displaced and traumatised youth.

The war in Ukraine has displaced millions of citizens, including a signif-
icant number of young people. Many have fled their homes, seeking refuge
either within Ukraine or abroad, and have experienced trauma, loss and insta-
bility. The Rejuvenating Politics initiative provides an opportunity for these
young people to regain a sense of purpose and agency. By participating as
youth delegates, they can channel their experiences into constructive political
engagement, advocating for policies that support displaced persons, mental
health services and youth rehabilitation programmes. This, in turn, can foster
a sense of hope and empowerment among a generation that has been severely
affected by the conflict.

3. Strengthening democratic resilience.

The ongoing conilict has also tested Ukraine’s democratic institutions,
particularly at the local level, where local governments have had to cope with
the challenges of war while continuing to serve their citizens. Engaging youth
in local governance through the Rejuvenating Politics initiative is an essen-
tial component of strengthening Ukraine’s democratic resilience. By actively
engaging in the democratic process, youth delegates can help shape policies
that promote transparency, accountability and good governance — values that
are critical to maintaining democratic stability during and after conilict. Their
participation helps to ensure that the voices of younger generations are heard
in shaping Ukraine’s future, particularly in the context of rebuilding a demo-
cratic society after war.

4. The role of local initiatives in the protection of human rights.

As seen in various regions of Ukraine, such as the establishment of youth
centres in war-affected communities, local initiatives play a crucial role in
supporting youth, providing safe spaces and offering resources for civic
engagement. In cities (Fastiv and many more) youth councils have become
platforms for young people to organise humanitarian efforts, communicate
with international partners and contribute to local governance. The Reju-
venating Politics initiative can strengthen these local efforts by providing
young people with the tools, networks and opportunities to participate in
broader efforts to protect human rights. Engaging with local authorities
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on issues such as the rights of displaced persons, access to education and
rebuilding infrastructure can make a tangible difference in protecting the
rights of young citizens affected by war.

5. Fostering International Solidarity and Exchange.

The participation of Ukrainian youth in the Rejuvenating Politics initia-
tive also fosters international solidarity. By connecting with youth delegates
from other Council of Europe member states, Ukrainian youth can share
their experiences and learn from others who have faced similar challenges in
post-conflict environments. This exchange of knowledge and ideas can help
in developing effective strategies for recovery and reconstruction in Ukraine.
Additionally, it strengthens international support for Ukraine, as youth dele-
gates raise awareness of the ongoing human rights challenges in their country
and advocate for continued international assistance.

Conclusions. In times of conflict, engaging youth in political processes
is not just important — it is imperative. The Rejuvenating Politics initiative,
with its focus on local and regional authorities, provides a critical platform
for young people in Ukraine and across Europe to influence decision-making,
contribute to post-conflict recovery, and ensure their rights and needs are rec-
ognized. By fostering democratic resilience, empowering displaced youth, and
promoting international solidarity, the initiative plays a vital role in shaping a
future grounded in human rights, peace, and sustainability.

However, while this initiative is an innovative step toward integrating
youth into governance, it is not without its challenges. The absence of voting
rights for youth delegates, limited resources, and short mandate periods can
constrain the potential impact of their contributions. Despite these hurdles,
the initiative’s strength lies in its ability to foster meaningful civic engage-
ment and political activism. It serves as a model for other regions aiming to
enhance youth involvement in decision-making processes. In particular, in the
context of Ukraine, where local governance plays a crucial role in navigating
the challenges of war, the active involvement of youth is essential for both
immediate recovery efforts and long-term democratic stability.

By bridging the gap between generations and fostering collaboration at
local, regional, and international levels, the «Rejuvenating Politics» initiative
ensures that youth are not merely passive observers but active contributors
to the policies that shape their future.
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Summary

Mishyna N. V. Empowering youth through local governance: the role of local and
regional authorities in human rights protection. — Article.

The aim of this article is to critically examine the «Rejuvenating Politics» initiative, focusing
on its role in empowering youth participation in local and regional governance, particularly in
the context of the ongoing conflict in Ukraine. The article seeks to explore how the initiative
fosters democratic resilience, encourages civic engagement, and promotes human rights
protection through youth involvement.

In times of conflict, engaging youth in political processes is not just important — it is
imperative. The «Rejuvenating Politics» initiative, with its focus on local and regional
authorities, provides a critical platform for young people in Ukraine and across Europe to
influence decision-making, contribute to post-conflict recovery, and ensure their rights and
needs are recognized. By fostering democratic resilience, empowering displaced youth, and
promoting international solidarity, the initiative plays a vital role in shaping a future grounded
in human rights, peace, and sustainability.

However, while this initiative is an innovative step toward integrating youth into governance,
it is not without its challenges. The absence of voting rights for youth delegates, limited
resources, and short mandate periods can constrain the potential impact of their contributions.
Despite these hurdles, the initiative’s strength lies in its ability to foster meaningful civic
engagement and political activism. It serves as a model for other regions aiming to enhance
youth involvement in decision-making processes. In particular, in the context of Ukraine, where
local governance plays a crucial role in navigating the challenges of war, the active involvement
of youth is essential for both immediate recovery efforts and long-term democratic stability.

By bridging the gap between generations and fostering collaboration at local, regional, and
international levels, the «Rejuvenating Politics» initiative ensures that youth are not merely
passive observers but active contributors to the policies that shape their future.

Key words: local self-government, local and regional authorities, human rights, youth
participation, civic engagement, political activism.

AHoTanig

Miwuna H. B. Po3mupeHHs mpaB i MOXKJIMBOCTEH MOJOAi Yyepe3 MiclieBe CaMOBPSAIY-
BaHHA: POJIb OPTaHiB MiCLEBOro Ta perioHaJbHOr0 CaMOBPSAYBaHHS y 3aXHUCTi Npas JIo-
muau. — Crarrd.

Mertow wjel crarti € aHani3 iHiniaTuBU «OMOJIOMKEHHS TIOJNITHKH» 3 aKLEHTOM Ha il poJi
B PO3IIMPEHHI MOXKJIUBOCTEH y4acTi MOJIOAI B MiCLIeBOMY Ta perioHaJbHOMY YIpaBJiHHi, 0cO0JIH-
BO B KOHTEKCTi TPUBaO4Oro KOHMJIIKTY B YKpaiHi. ¥ cTaTTi poOUTbCs cpobda AOCHIANUTH, K LS
iHiniaTrBa cripusie 3Mil[HEHHIO JeMOKPAaTHYHO!I CTIHKOCTI, 320X0Uy€ IPOMAASTHCbKY aKTHBHICTb Ta
CIIPHUSIE 3aXUCTy INPaB JIOAWHU 4Yepe3 3alyueHHs MOJIOI.

[lin yac KOHMIIKTY 3a/ayueHHs MOJIOAI IO MOJITHUHHUX IPOLECIB € He MPOCTO BAXKJIUBUM —
BOHO € HeoOXinHUM. [HiuiaTnBa «OMOJIOMKEHHS MOJITHKH», 3 1I (POKYyCOM Ha MicleBi Ta perio-
HaJIbHi OpraHu BJajiH, 3a6e3rneuye KPUTHUHO BaXK/AWUBY MJIaTHOPMY /sl MOJOAUX JIOAeH B YKpal-
Hi Ta 1o Bcill €Bpori, 1106 BIVIMBATH Ha MPOLEC TPUHHSATTS pillleHb, CIIPUSTH NOCTKOHMIIKTHOMY
BiIHOB/IEHHIO Ta 3a6e3Ne4YnuTH BU3HAHHS iXHIX mpaB i morpe6. CHopusiioun NeMOKPAaTHUHIH CTill-
KOCTi, PO3LIMPEHHIO MPaB i MOXKJIUBOCTEH TepeMillleHOl MOJIOM] Ta 3MillHEHHIO Mi>KHapOAHOI COJIi-
JapHocTi, iHiliaTHBa Bifirpae XUTTEBO BaXX/JIMUBY POJb y PopMyBaHHI MaHOYTHbBOTO, 32aCHOBAHOTO
Ha NpaBax JIOAUHH, MHUpPi Ta CTAJOMY PO3BUTKY.
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OpHak, xo4a U iHiliaTHBa € iHHOBALIHHUM KPOKOM Ha LIJISXY [0 iHTerpalii MoJIoAi B yIpas-
JIiHHSI, BOHA He 1030aBJ/ieHa TeBHUX IpobseM. BincyTHicTh mpaBa rosocy y MOJIOADKHUX HeJera-
TiB, oOMexKeHicTb pecypciB Ta KOPOTKi TepMiHH NOBHOBaXK€Hb MOXKYTb OOMEXKUTH NOTeHLiMHUH
BILIMB IXHIX BHecKiB. He3Bakaiouu Ha Li mepelIKOAH, CHJIA {HILiaTHBHU MoJsirae B ii 3AaTHOCTI
CIPHUSITH 3HAUYLIOMY IPOMaAsHCbKOMY 3aJy4eHHIO Ta MOJITHUHIM akTHBHOCTi. BoHa cayrye mo-
JIeJUTE0 IJIs1 {HIIMX peTioHiB, siKi MParHyTh MOCUJIUTH 3aJydeHHs] MOJIOAI O MPOLeciB MPUUHATTS
pimenb. 30KpeMa, B KOHTEKCTI YKpalHH, Jie MiclleBe caMOBPSLYyBaHHS Bilirpae BUpilIaJbHY POJb
y MOAOJaHHI BUKJUKIB BillHH, aKTHBHE 3a/yUeHHS MOJOAI Ma€ BaxKJUBe 3HAYEHHS SIK [J/I51 Herau-
HOTO BifIHOBJIEHHS, TaK i JJIs JOBTOCTPOKOBOI A€MOKPATHUYHOI CTabiJIbHOCTI.

[TomonaHHs pO3pHBY MK MOKOJIHHAMH Ta CIPHUSHHS CHiBIpaLi Ha MicLeBOMY, perioHaib-
HOMY Ta Mi)KHAapoOHOMY PpiBH$IX, iHiuiaTuBa «OMOJIOIKEHHSI MOJITHKH» TapaHTye, L0 MOJOIb
Oyze He MPOCTO MACHBHUM CIIOCTepiraueM, a akKTHBHUM YYaCHHKOM MOJITHKH, sIKa (OpMye iXHE
Mal6yTHE.

Karouosi carosa: micueBe caMOBpsiTyBaHHS, MiCleBi Ta perioHaslbHi OpraHd BJIaiH, TpaBa
JIIOJMHH, y4acTb MOJIOAi, IPOMaJsHCbKA aKTUBHICTh, MOJITHYHHUH aKTHUBi3M.
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C. C. Mycaesa

AHAJII3 CTAHY 3ABE3NIEYEHHA NYBJIYHOI BE3NEKHU
TA MIOPIAKY NIAPO3AIJIAMH NIPEBEHTUBHOI TIIJIbHOCTI
HAIIOHAJIBHOI MOJIIIII YKPATHM IIJ YAC JII
BOEHHOI'O CTAHY B YKPAIHI

ITocraHoBKa npo6aemu. Ha cboronHi, B yMoBax BOEHHOTO CTaHy B YKpa-
1Hi, 3a6e3meyeHHs NyOJ/iuHOl 6e3MeKH Ta MOPSAKY Yy CYCHiNbCTBI NPUIINSAETCS
ocobsnuBa yBara. [linposninu mpeBeHTHBHO! AistabHOCTi HauionanpHO! mosiii
YkpaiHu € OfiHi€I0 3 TONIOBHUX CTPYKTYPHHUX TiApPO3MiJiB, HA SIKy MOKJaIeHO
3abe3mneyeHHs NMyOJiuHOI Oe3MeKU Ta MOPSAKY LIJISXOM 3aCTOCYBAaHHS IMpeBeH-
TUBHHUX 3aXO[iB Tif 4ac 3AiHCHEHHS MOKJaAeHUX HA Hel 3aBHaHb. Tak, migpos-
JiJIM PEeBEHTHUBHOI AislJIbHOCTI BUKOHYIOTb Y MeXKaX KOMIeTeHL|l MoK/JaleHUX
Ha Hel 3aKOHOAABCTBOM YKpalHW (yHKLIH L1000 MiATpUMaHHs myOJiuHoi Ges-
NeKH i NOpSAKY, NPOTUAIl 3JIOUMHHOCTI, OXOPOHH INpaB i cBOOOJ JIOAWHH, iHTe-
peciB cycmisibcTBa W AepKaBH, 3arajbHOl Ta iHAMBiAyasJbHOI MPO]iNaKTUUHOL
po60TH, CIpsSIMOBAHOI Ha 3amoOiraHHsi BYMHEHHIO aAMiHiCTpaTHBHHUX Ta KpH-
MiHaJIbHUX MPaBOMNOPYILIeHb, MPOTHAIID AOMAIIHbOMY HACHJBCTBY, 3AIHCHEHHS
aAMiHiCTPaTHUBHOIO HarJqsiay 3a oco0aMH, 3BiIbHEHHMH 3 MiCLb M030aBJeHHS
BoJIi TOLIO. 3aCTOCYBaHHS IPEeBEHTHBHUX 3aXOIiB, K iHCTPYMEHTY BILIHBY,
BTIJIIOE Ta MiCTUTb Y c00i KOHLEMLiI0 KOMIJIEKCHOTO KOHTPOJIO, SKHH HOCHUTD
cobi: iH(opMalilHO-aHAMITUUHHUH, KOHTPOJIbHO-HAIVISIIOBUN, peEeCTpalilHui,
J03Bi/IbHO-00/1iIKOBUH Ta 00MeXKYyBaJbHUH XapakTep.

AHani3 ocraHHiX mocHigkeHb i myOJaikauiu. [luranHsi 3a6e3neueHHs
ny6JsigHoi 6e3MeKu Ta MOPSAKY MiIpo3AijaMy MpeBeHTUBHOI AistibHOCTI Hatio-
HaJ/IbHOI MoJIiLlil YKpalHH il Yac Ail BOEHHOTO CTaHy B YKpaiHi Ta NiATPUMaHHS
TUM CaMHMM HaJsle’KHOT'0 KOHTPOJIIO 100 CTaHy MyO6./i4HOl Oe3neKu Ta MopsiaKy
pocaimkyBanu Taki BueHi: B. B. ABep’sanos, O. M. Bannypka, O.B. Batpa-
genko O. B. Ixagapoa, B. K. Konmakos, A. T. Komswok, A. M. Kyuim,
P. C. Mesnbnuk, O. C. IIponesuu, K. M. Pynoit, O. IO. CanmanoBa, B.I'. ®ar-
XYTAIHOB Ta iH.

Meroro crartri € 3IiliCHeHHs aHaJi3y 3abe3nedyeHHs MyO6./idyHOI HGe3nexku Ta
NOpSAKY Mifpo3ninaMy mpeBeHTUBHOI AisiabHOCTI HauionanbHoi mosiuii Ykpai-
HU Tix Jac Jil BOEHHOTO CTaHy B YKpalHi.

Bukaan ocHoBHOro marepiaiay. B ymoBax ail npaBoBOro pexumy BO€EH-
HOTO CTaHy Mix yac 3abe3neyeHHst MyOJiuHO! 6e3NeKH | MOpsiIKy Ha YIOBHOBa-
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>KeHi nigposninu HauionanbHo! nmoJinil YkpaiHu nok/a1agarnTbes 0CO0IMBI BUMO-
TY L10JI0 HeCeHHs cayx0u. ¥Yci 6e3nekosi 3axonH, siki npoBoauTh HauioHanbHa
noJiuisi YkpaiHu € HeoOXiTHUMHU [/151 30epeKeHHs KHUTTS U 310POB S IPOMAISH;
3abe3neuyeHHs MyO0/i4HOl Oe3neKy i MOPSAKY; BUSBJIEHHS AMBEPCiHHO-PO3BiLy-
BaJbHUX TPyI; MPOTHAil TEPOPUCTHUHUM aKTaM Ta 3axXHUCTy TepUTOpialbHOI
uisicHoeTi YkpaiHu. Tomy, HislJbHICTb NPaBOOXOPOHHMUX OPTaHiB € YiTKO per-
JlaMeHTOBaHO0 Ta opraHizoBaHow. Tak, K.M. Pynoii Bkasye, mo Hauionanbna
noJiinis Yxkpaiuu, 6yayun cy6’€KTOM HOPMOTBOPUOI MiIbHOCTI, MOBHOBAXKHA
pO3pobJIATH Ta MPUHMATH B MexkKax 3aKOHOAABCTBA MPaBOBi aKTH Mi3aKOHHOTO
XapakTepy, 110 MiCTATh BTOpUHHI (MOXiaHi Bil 3aKOHOAABUMX HOPM Ta HOPM
BUILMX OPraHiB BJaAM H OPraHiB Bjagy, AKMM [OJIiLis MiANOPSIKOBYEThCS)
MOJIOKEHHSI Ha BUKOHaHHs (3acTocyBaHHs1) Ta/a60 KOHKPETH3allilo BiIMOBia-
HUX TIePBUHHUX HOPM, TOJIOBHUM UHWHOM, J/151 3a0e3MeueHHs peaJi3alil 3aBiaHb
BJIACHOI YNPaBJ/iHCHKOI AisiibHOCTI. KitouoBUM B 1IbOMY NUTaHHI € Te, 1110 Hauio-
Ha/JbHa MoJilis YKpalHU BUIA€ caMe aKTH TiI3aKOHHOTO XapakKTepy, L0 O3Ha-
yae, 110 TaKi MPaBOBi aKTH B YMPaBJIHCBKIH Mis/IBHOCTI LbOTO OPraHy BJaau
MOXKYTb OyTH BHIAHi Jivllle HA OCHOBi i HA BUKOHAaHHS KoHCTUTYLIl Ta 3aKOHIB
YkpalHu 3 MeTOl0 1X AeTasi3alii Ta CTBOPEHHSI YMOB /151 peaJi3auil HOpPM Tpa-
Ba, 110 MalTh HaKBHILY lopuauuny cuay [1, c. 34]. O.B. Batpauyenko BBaxae,
0 came HaJeXHe 3abe3neuyeHHs «myOJiuHOI Oe3nmeku» BimoOpakae CcydacHi
TEHAEHUIl CYCHiJIbHOTO Ta Jep:KaBHOTO PO3BUTKY y HampsiMi, 110 BiAmoBigae
NPIOPUTETHOCTI KUTTS, 3I0POB’S Ta 0coOUCTOI Oe3MeKH JIIOAUHU Ta TpoMajs-
HHHa, 1i 61aronoaydus Ta 106podyty [2, ¢. 85]. O.C. [TpoHeBuy nix my6aiuHO0
6e3neKkolo po3yMie 30epexxeHHs IPaBONOPSAKY Bifl 3aTPO3JNUBHUX SIBHLL, a TAKOXK
(haKTUYHUU CTaH, SKUA pOOUTb HEMOXKJIUBHUM HOpPMaJbHe (DYHKIiOHYBAaHHS Aep-
JKaBU Ta CYCIJIBCTBA B LIJIOMY, peasi3alilo rapaHTOBAaHUX 3aKOHOM IpaB, CBO-
Gox Ta iHTepeciB, 36epexKeHHsI MakHa, 3[0POB’s Ta XHUTTA Joael [3, ¢. 743].
Binnosinno no Ilonoxenns npo HauionanbHy mogiuito YKpainu, 3aTBepaxe-
Horo nocranosoto Ka6inety MinicTpiB Ykpaiuu Bix 28 :xoTHs 2015 poky Ne 877
[7], 3a6e3neuenns ny6./1i4yHOl 6e3MeKr i MOPSAKY € OCHOBHHM 3aBIJAHHSM Tifl-
pO3AiJiB MpeBeHTUBHOI AisabHOCTI. [linpo3ainu mpeBeHTUBHO! AiSJIBHOCTI BXO-
ISThb 0 cKJany JlenapTaMeHTy NpeBeHTUBHO! AisbHOCTI HauionanbHo! mosiuit
YxpaiHu, B CBOW0 uepry YTpaBJiHHS NMPEBEHTUBHO! MisIIbHOCTI € CTPYKTYpHHU-
MU HigposninaMy TepuTtopiajbHUX ['oM0BHUX ¥YnpaBs/iHb HauioHasnbHO! modinii
B 00/1acTsIX, OCHOBHA MeTa $IKOi € BXKUTTS 3aXO[iB i3 opraHizauil 3abe3nedeHHs
ny6JiuHoi 6e3neKy i NOPSAKY Ha BYJIHLAX, MJO0LIAX, Y TapKax, CKBepax, Ha CTa-
IioHaX, BOK3aJax, B aepOTopTax, MOPChKUX Ta PiYKOBUX MOPTaX, iHIIUX MyOJid-
HUX MiCIAX 30KpeMa IIiJ 4ac MpoBeleHHsT MacoBMX (MHPHHX 3i6paHb, KyJabTyp-
HO-BUIOBULIHUX Ta NMyOJiUHUX penirifn—mx 3axofiB, BUOOPiB Ta pedepeHAYMIB
Ta CIIOPTUBHUX ((pyT6oanHx MaTdiB Ta {HIIUX MaclITaOHHUX CIOPTUBHUX 3Ma-
raHb) 3aX0[IiB, B3a€MOJii B LBOMY HANpSMi 3 iHIIMMH TPaBOOXOPOHHHMH Opra-
HaMM Ta OpraHaMH JAep:KaBHO! BJag¥ YKpaiHH, 'POMaICbKHMH OpraHisalisiMH,
opraHisauii ¢opMyBaHHS BimmoBimHHUX 0O6JiKiB, 3amobiraHHs Ta TPUNUHEHHS
rPYMOBUX MOPYLIEHb MPOMAJACLKOr0 MOPSIAKY, MaCOBUX 3aBopylieHs [6, c. 250].
Tak, mig vac gii Ha Teputopil YKpaiHM BOEHHOTO CTaHy 3abe3neueHHs
ny0JiuyHO! Oe3MeKH Ta NPSAKY € OJHUM 3 OJOBHHUX NPiOPUTETHUX 3aBAAHb, SKi
MOKJaeHi caMe Ha Migpo3niny npeBeHTUBHOI AistnbHOoCcTi HauionanbHoi modinii
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Ykpainu. B cBoto uepry 3asHasu 3MiH Ta AOMOBHEHb 3aKOHOJABYi aKTH YKpai-
HU, IKUMH KePYIOTbCS OPraHH TOJIilil MiJ Yac BUKOHAHHS MOKJAaleHUX Ha HUX
3aBJlaHb 3 OXOPOHHU MyOJiuHOI 6e3neKH Ta mopsinky. Posmin 5 3akoHy YKpainu
«ITpo Hauionanbny noniuiro» [8] Takox 3asHaB nesKuX 3MiH, iKi CTOCYIOThCA
nepiony BOEHHOIO CTaHY:

— MOJiLisl OTpHMMaJsja MOXKJHUBICTb 3AIHCHIOBATH MepeBipKY HNOKYMEHTIB Ta
(hikcyBaTH aHi, 10 MiCTATbCS B JOKyMeHTaX, SIKLIO 0co0a BOJIOAIE 30BHILIHIMU
03HAaKaMH, CXOXXHUMM Ha 30BHIllIHi 03HAKK OCOOH, KA CAMOBINIbHO 3aJ/HIINJIA
Micle A8 yTpUMaHHSA BiicbKoBomosioHeHux (m. 1 4. 1 c1. 32);

— TOJIilis Ma€ MpaBo 3YNMHUHATH TPAHCMOPTHI 3aco0H, SIKIIO HasiBHA iHQop-
Malisl, fiKa CBiTYUThb PO Te, LI0 BOAIH ab0 Maca)KUp TPAHCIOPTHOrO 3acoly
€ 0co6010, sIKa CaMOBIJIbHO 3a/MIIMJIA MicUe [/ yTPUMaHHS BiCbKOBOIMOJIO-
HEHUX.

— 3a HOBOWO penakuieto cratti 40, moJinis 3MoKe BUKOPUCTOBYBATH Y CBOIX
HisIIbHOCTI TaKi TeXHiyHi 3acobu, K 6e3MiJOTHI JiTanbHi amapaT, Ta CreLli-
3a0e3nevyeHHsl AJis1 30iHCHEHHS aHaJiTHUHOI 00poOKH (hoTO- U BigeoiHdpopma-
Lii, y TOMy 4MCJi AJs BCTAHOBJIEHHS 0Ci0 i HOMEPHHX 3HAKiB TPAHCHOPTHUX
3aco0iB;

— 32 HeoOXimHOCTi BiAOMUTTS Hamamy, 10 3arpoXKye >KUTTIO YU 3I0POB IO
MOoJilleMCbKOTO YM iHIIOI 0COOH, Ta YCYHeHHsS HebOe3NeKH y CTaHi KpauHbol
HeoOXimHOCTI abo0 mpu 3aTpuMaHHi ocobu, KA BUYHMHUIA TMPABONOPYIIEHHS
Ta/a60 YHHUTH OMip, MOJLEHCHKMH Ma€e MpaBo 3aCTOCOBYBATH Oylb-aKi Ii-
pydHi 3aco0u, a He TiJIbKM Ti creuiajbHi 3aco6u, ski mepenbadeHi ct. 45
3akony (4. 5 cT1. 42);

— Mifl 4ac Ail BOEHHOT0 CTaHy M0JiLeACbKUH Ma€ IpaBo 3aCTOCOBYBATH 3aX0-
I TIpUMYycy, nependaueti ct. 42, cTocoBHO 0cif, sKi 6epyThb yuacTb y 36poHHIH
arpecil npotu YxpaiHu, 6e3 BpaxyBaHHS BUMOI Ta 3a00pOH, sIKi CTOCYIOTbCS
NOPSIAKY 3aCTOCYBAaHHS 3aXO0[iB MPUMYCY, MOPSAKY 3aCTOCYBAaHHS CleliaJbHUX
3ac006iB Ta MOPSIKY 3aCTOCYBaHHS BOTHema/bHOI 36poi (4. 9 c1. 42).

Bepyun no yBaru ananiz cTaHy MisiIbHOCTI HOiMbHUYHMX odiuepiB moJi-
uii y 2024 poui, ocobsuBa yBara i yac Mii BOEHHOTO CTaHy TNPHUAIIAETD-
csd 3MiHCHEHHIO KOHTPOJIO Haj BiANOBIAHUMU KaTEropisiMu oci6, siki MOXKYTb
HEeCTH CYyCIHiJibHY Hebe3MeKy AJsl CYCIiJAbCTBA, THM CAMHUM MOCSATapuud Ha 6es-
nexky rpomazasH. [lo BkasaHO! KaTeropii CJ/if BiIHECTH 3[iHCHEHHS KOHTPOJIIO
3a paHillle CyIUMUMHM 0co6aMH, 3BiJbHEHHMH 3 Micllb 11030aBJIEHHS BOJi, IO
pernameHTyeTbcsl 3akoHOM YKpalHH «[Ipo agMiHicTpaTHUBHMH Har/asifi 3a 0co-
0aMH, 3BIJIbHEHUMH 3 Micllb M030aBJeHHS BOJi», Ie BiAMOBiZHO 40 cTaTTi 2
BUILIEBKA3aHOTO 3aKOHY: «aIMiHiCTPAaTUBHUHU HarJisi[ BCTAHOBJIOETHCS 3 METOIO
3ano6iraHHsl BYMHEHHIO KPHUMiHA/JbHUX MPAaBOMOPYLIeHb OKPEMHMH ocobaMmu,
3BiJIbHEHWMH 3 Micllb 1030aBJeHHS BOJIi, i 3MiHCHEHHS BHXOBHOIO BILJIMBY Ha
uux» [4]. 3a 6 micauis 2024 poky nigposainamu HauionasnbHoi nosiwii Ykpainu
6yso npoBefeHo 81 772 mepeBipku aAMiHHATJASIHUX, B CePEeTHbOMY KOXHOTO
anMiHHarasaHoro nepesipeHo 18,4 pasu. Tum camuM, Mae Miclie HexocTart-
Hfl aKTUBHICTb NPU3HAUEHHS TaKuX nepeBipok y Yepwiribebkid, IlontaBebkid,
Kiposorpaacekiil Ta Uepkacekii 06JacTsX.



78 Haykogi npaui HY OIOA

Ynponosxk 6 micsuiB 2024 poky ocobamu, y SKMX CyAUMICTb He 3HATA | He
noramieHa, yuuHeHo 14 581 sjoumH. IX muToMa Bara Bim 3arajbHOI KiJIbKOCTI
BYMHEHUX KPUMiHAJIbHUX MPABOMOPYIIEHb, 33 SKMUMH 3aKiH4EHO NOCYIOBE PO3-
caigyBanns (6e3 ypaxyBaHHSI 3aKPUTHX), cTaHOBUTb Yy IloaTasebkif (19,8%),
Kiposorpancbkiit (18,5%) o6nactsx. I3 3araibHoi KilbKOCTI PEIMAMBHUX 3J10-
YUHIB CKOEHO: 0CO6JHBO TKKUX — 613 (4,2%), Tsxkux — 8 550 (58,6%),
meTskkux — 7 712 (37,2%). 3a knacudikaliero 3/10uMHiB, a came 0COGJIHUBO
TskKi Ta TsKKI KK Ykpainu: cr. 115 KK Ykpaiuun — 64, ct. 121 KK Ykpainu —
82, cr. 146 KK Ykpaiuu — 8 ta ct. 152 KK Ykpainu — 23.

AHani3 BUAIB KpUMiHANBHUX MPABOMOPYILIEHb, YUHHEHUX 0COOAMH, y SKHX
CYIMMICTb He 3HATa | He MOralleHa, CBiIYUTb IepeBakKHYy KiJIbKiCTb BUHHe-
HUX MalHOBMX 3JI0uMHiB: Kpamixkku — 6,590 (45.2%), maxpaiictea — 1,952
(13,4%), rpadesxi — 267 (1,8%), po36oi — 56 (0,4%), inmi — 5,716 (39,2%).

Jlpyroto karteropieto cJain BUAIMATH 0cCi0, §Ki BUMHSIOTb AOMAlIHE HACHJb-
CTBO, OCKIiJIbKM JaHa KaTeropisi oci6 BIJIMBaE Ha 3arajbHUU CTaH MyOJi4HOTO
MOPSIAKY Y CYCIiJIbCTBI, 0COOJMUBO, SKIIO CIOAW BXOAATb 0COOHM, SIKi € BIHCBKO-
B03000B’I3aHUMH.

Tak, no HaujonanbHot nosiuil Ykpainu 3a 6 MicsilliB TOTOYHOTO POKY HAAiNLI-
jgo 104 663 3asBU Ta MOBiZOMJIEHHS MPO BUMHEHi MPaBOMOpPYIUIEHHS Ta {HIII
MOAil, MOB’sI3aHi 3 JOMALLUHIM HaCHJIbCTBOM (30erMa 3 483 3agBU MOILAHO HiTh-
MH, fIKi 3asIBUJIM PO (DaKT HAacHIbCTBA). Hal6iably KilbKicTh 3a5B 3apeecTpo-
BaHo y [ninponetposcekiti — 11 150, Kuieokiit — 10 615, Onecokiit — 7 560,
MukogaiBenkinn — 4 842, IToaraBebki obaactax — 4 714 ta m. Kuesi — 7 605.

Ha Bukonanus nynkry 3 yactunu nepioi cratti 10 3akony Ykpaiau «[1po
3amo6iraHHs Ta MPOTHAII0 IOMAlIHbOMY HAaCHAbCTBY» [5], mositeficbkuMu moin-
topmoBaHo 75 966 oci6 mpo ix mpaBa, 3aXOAM i couiajbHi MOCTYTH, SKUMHU
BOHH MOXYTb CKOPHUCTaTHCS.

Ynponosx 2024 poky noJiueicbkumu Busiaeno 80 587 (3 uux JIOTT 18 884)
aJIMiHICTpaTUBHUX MpaBonopylleHb 3a crartenl73-2 KYnAIl ta 57 221 oco-
6y, sika X BUMHHJIA, 3 gkux 11 171 (19,5%) noBTopHo. Haibinpima KinabkicTb
oci6, sIKi MOBTOPHO BYMHMJ/IM aIMiHICTpAaTHBHE MPAaBONOPYLIEHHS 3a CTaTTelo
173-2 KYnAIl y Yepnirieewkisi (23,7%), Xepconcokibt (23,3%), JIbBiBChbKik
(23,2%), Boauucobkiit (21,6%), Pisnencokiit (21,3%), Cymcekiit (21,2%),
XMmepHULBKIH o6macTsax — (21,1%), mo cBiguuThH Npo HeOoOXiMHICTb YKHUTTS
JOIATKOBUX NPO(DiJaKTHUHUX 3aXO[iB i3 KPUBIAHHUKAMH.

BinnosinHo nmo 4. 4 cT. 25 3akoHy TepMiHOBHH 3a00POHHHUH TPHINC BHHO-
CUTbCSl 32 3asIBOI0 ITIOCTPa)kAasoi 0CoOM, a TaKOXK 3a BJACHOIO iHIliaTHBOO
NpaliBHAKOM YNOBHOBAXKE€HOro MiApo3ainy opraHiB HauioHasbHoi mnodinii
YxpaiHu 3a pe3yJbTaTaMu OLiHKH pu3uKiB. 3a 6 Micsuis 2024 poky BHHeECEHO
61 902 T3IIcK, 3 uux 12 513 3a 3asBoto moctpaxaanoi tTa 48 767 3a Biac-
HOI0 iHiujaTUBOW ToJinercbkoro. Tak, mo6inburumu rpynamu CITIH 3nificHeHO
35 294 Bui3niB Ha MOBiZOMJIEHHS MPO (DAKTH BYMHEHHS JOMAIIHBOTO HACHJb-
CTBa, 1O CTaHOBUTb 33,7% Bim 3arajbHOI KiJbKOCTI 3BepHeHb. B cepenHbo-
My OJHIi€I0 TpyIo 06CayroByeTbes 3,2 BUKJAHWKM 3a N00y. 3a pe3yJsbTaTaMu
BHUI3MiB MoJilleHCbKUMH ckaaneHo 15 894 mporTokosiB mpo ammiHicTpaTHBHE
npaBonopylueHHs 3a crarreto 173-2 KYnAll, Buneceno 15 952 T3IIcK, rta 3a
matepianamu CIIJIH posnouato 941 kpuMiHanbHe NpoBajKeHHS 3a (paKTOM
BUMHEHHS IOMAIIHbOrO HACHJbCTBA.
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OpnuM i3 3aBAaHb, MOK/JIAAEHHX HA MiAPO3MIMM MPEBEHTHBHOI MisIMBHOCTI
€ BHSBJIEHHS aAMiHiCTpAaTMBHMX IpPaBONOpPYILUEHb, IX 3arnobiraHHs Ta Heo-
myllleHHs y MaibyTHboMY. BusHaueHHs cjoBa «praeventio» — BuIlepemKalo,
nonepearkawo; aHra. «prevention» — 3anobiraHHs, nonepenkeHHs. [Ipesenuis
€ OJIHUM i3 HamnpsIMKiB y 60poTbOi 3 mpaBonopylleHHAMH. [IoHATTS «IpeBeH-
Lisl» BKJIOYAE BPEryJbOBaHi HOPMaMU IpaBa BUIEPEMXKYBaJbHI Hil, CIpsiMo-
BaHi Ha HEJONYLIeHHs HacTaHHs HeOaxanux Hacaiakis [9]. Tak, ympomosx
mectu MicsuiB 2024 poxy JOII Busasneno 207,3 TuC. agMiHiCTpaTUBHUX Mpa-
sonopywenb (2023 — 322,3 THC.), 32 SAKMMH BiIHOCHO 0Ci6, WI0 IX BYMHH-
Ju, ckjaageHo 90,6 THc. MPOTOKOJIB NPO aAMiHICTPaTHBHE NPaBONOPYLIEHHS
(2023 — 115,7 tuc.) Ta 116,7 ThC. mocTaHOB PO aAMiHICTPATHUBHI IPaBONOPY-
wenns (2023 — 206,6 tuc.). [Tutoma Bara Bix 3ara/bHOI KiIbKOCTi BUSIBJEHHX
y HauionanpHi#t moaiuii ¥ kpainu (2,4 muH) cranoButh 8,5%, BimMOBIAHO MUTO-
Ma Bara BiJl KiJIbKOCTi CKJIaJeHUX IIPOTOKOJIB PO aAMiHICTpPaTUBHE NPABOIOPY-
wennst (416,8 tuc.) — 21,8% Ta Bin KiNbKOCTI CKJIaJ€HUX MOCTAHOB MO CTpPaBi
npo aaMiHicTpaTuBHe mpaBonopyiuenHs (monax 2 man) — 5,8%.

3a agMiHicTpaTUBHUMHU MaTepiajaMu, CKIaleHUMH AITbHHYHAMU odilepamMu
MoJIilii CTOCOBHO MPAaBOMOPYIIHMKIB, HAK/JIAJA€HO CTSITHEHHS Yy BUTISALL WTpady
Ha 3araibHy cymy 41,1 maH rpH., T0610 2,2% Bif 3arajJbHOI CyMH 110 feprKaBi
(1,8 mapg rpH.), 3 AKUX cTATHYTO 8,2 M/ rpH. a60 20%, Toi K NMTOMA Bara
CTATHEeHHs WTpadiB M0 Aepxasi cTaHOBUTH 43%.

Y nponosx nepuioro miBpiuds 2024 poky HinbHHYHUMH odilepaMy MoJiLil
BHUSIBJIEHO Ta 33J0KyMEHTOBAHO aAMiHICTPAaTUBHHUX TPABONOPYILIEeHb, ependaue-
Hux TakuMH ctaTtamu KYTAIT gak: cr. 44 KYnAIT—4790; ct. 51 — 4 333 KYnAIl;
cT. 160 KYnAITl — 3 327; ¢1.173 — 8 691 KYnAII; ct. 173-2 — 18 961 KYnAII;
cr. 175-1 KYnAIT — 36 283; ct. 178 KYnAIT — 39 982; cr. 185 KYnAIl — 427;
ct. 187 — 27 506. Cnin Bin3HauuTH 36i1bllIeHHS BUMANKiB, HaK/JIaoaHHS LITPa-
¢iB Ha 0ci6, fKi BUMHUIU AAMiHICTpPAaTHBHE MPABOMIOPYILIEHHS Ta 3MEHIIEHHS
KiJIbKOCTi BUHECEHUX MoMepelKeHb. TakK, i3 3arajspHOi KiJIbKOCTi CKJaleHHX
JIOI1 aaminictpatuBaux Matepianis (207,3 tuc.) y 120,8 tuc. a6o 58,3%
(2023 — 41,6%) Bunamkax Ha oci6, SKi BUMHHJIM aAMiHiCTpAaTHBHE IIPaBOIO-
pyLIeHHs, HaknaneHo wrpadu Ta y 11,2 TtHc. a6o 5,4% (2023 — 27,5%) —
TaKUM 0co00aM BHHECEHO NolepeKeHHS.

BucHoBku. TakuMm uuHoMm, HauioHansbHa moJiuiss YKpaiHu, € LeHTpaJib-
HUM OpraHOM BHMKOHABUOI BJald, MOKJIWKAaHHUM Ha 3abe3nedeHHS OXOPOHHU
npaB i cBOOOM JIIOAWHHU, NPOTHAIl 3JOYMHHOCTI, MiATPUMAHHS MyOJiuHOI 6e3-
MeKd | MOPSAKY K y MUPHHH 4ac, Tak i B yMOBax BO€HHOro ctaHy. [apaHTy-
BaHH$ nmybJiyHOi 6e3meKu i MopsaKy, a 0COOJIUBO Mif Yac Ail BOEHHOTO CTaHY
B YKpaiHi 3MiHCHIOETbCS LIJISIXOM OXOIJIEHHSI KOMIIJIEKCY 3aXOMiB, CKepoBa-
HUX JJis 11 HaJle;KHOro 3abe3neyeHHs, a caMe: MOMepeKeHHsl | NpUNUHeHHs
MOJIMBUX 3JI0UYMHIB, TOPYIIeHb MyOaidHOI 6€3MeKn | MOPSAKY; MPOBaIKEeHHS
MPEBEHTHUBHOI Ta MPOGiJaKTUUHO! AisNBHOCTi, TPOTHUMIis 3JOYHUHHOCTi, CBO-
€JyacHe pearyBaHHS Ha 3asiBU Ta TOBiOMJIEHHS, HEIOMYyIIEHHS oc/JabJeH-
HSl OXOPOHH MyOJiYHOTrO MOPSAKY Ha iHIIMX TEPUTOPisiX HACEJEHOTO MYHKTY,
MOHITOPHHT OmepaTUBHOI 06cTaHOBKH. Came BIOCKOHAJeHHS MpPeBEHTUBHUX
3ax0[iB, CIPUSATUME NOCSATHEHHIO Liel MeTH.
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AHoTauis

Mycaesa C. C. Anaxni3 crany 3abe3nedyeHHs my0aiuHoi 6Ge3MeKH Ta NOPAAKY Miapo3aina-
MU npeBeHTHBHOI AisabHocTi HanionanbHol moaiuii Ykpainu mix yac nii BoeHHOro craHy
B YkpaiHi. — Crarrs.

Y crarTi 3ificHeHO aHani3 cTaHy 3abe3nedyeHHs My6.iyHOI Ge3MeKu Ta MOPSAKY MiApo3mina-
MU TIpeBeHTHUBHOI AistibHOCTI HauioHanbHo! modinii Ykpainu mix 4ac il BoeHHOTO cTaHy B YKpal-
Hi. JlocnimxeHo HayKoBi NOMVISAM MOHATTS 3a0e3rnedeHHs MyOJi4HOI 6e3MeKH i MOPSIKY LIISXOM
3aCTOCYBaHHS NPEBEHTHUBHUX 3aXOAiB BiANOBIAHO N0 HOPM YMHHOTO 3aKOHOAABCTBA Y KpalHH.
BusHaueHo cioBo «praeventio» — BUmepemkai, rnomnepemxa; aHrl1. «prevention» — 3amno6iras-
H$l, TIONepe/KeHHs, ajKe TPeBeHLis € OAHUM i3 HaNpsIMKiB y 60poTbOi 3 MPaBOMOpPYLIEHHSIMH,
lle aHe MOHSATTS <«IIPeBEHLis» BKJ/IOUA€ BperysaboBaHi HOPMaMH IpaBa BHIepelKyBasbHi A,
CTpsIMOBAHI Ha HeJONyLIeHHS HacTaHHs HeOaxkaHWX HacaigkiB. PosrssiHyTo HOpMaTHBHO-Mpa-
BOBY 0asy, SIKUMH KepYIOTbCS MiApPO3JiMK MPeBeHTUBHOI AisJIbHOCTI MiJ yac BUKOHAHHS IOKJa-
JIeHUX Ha HHX 3aBIaHb 3 OXOPOHHM MyOsiuHOI Ge3MeKH Ta MOPSLKY Ta BHOKPEMJIEHO 3MiHH Ta
NIOTIOBHEHHSI 10 3aKOHOJIaBUMX aKTiB YKpaiHH. 3a3HaueHo, 110 MiAPO3/iIn NpeBeHTHBHOI AislbHO-
CTi € CTPYKTYPHUMH Migpo3ainaMu TeputopiaabHux [onmoBHUX Ynpaainp HauionasbHol mosinil
B 06/1aCcTSX, OCHOBHA MeTa SIKOI € BXKHTTS 3aXOliB i3 opraHisauii 3abe3mnedyeHHs my6/iqHoi 6e3-
NeKH | MOpSIIKY Ha BYJHULSX, IJIOLIAX, Yy NapKax, CKBepax, Ha CTalioHax, BOK3aslax, B aeporop-
Tax, MOPCbKHMX Ta PiYKOBUX IMOPTAX, {HIIMX MyOJMiUYHUX MicUsiX. PO3KpUTO MeTy NpeBeHTHBHOTO
3axX0fly, a caMe BHpillleHHsI MUTaHb a60 CUTYyalii Ha Micly, HMIISXOM BHKOPHCTAHHS BH3HAYEHHUX
3aKOHOM 3aco6iB, fiKi cIpsiMOBaHi Ha 3a0e3le4YeHHs OXOPOHM IpaB i CBOOOM JIOAWHM, MPOTHII
BUMHEHHS MPaBOINOPYLIEHb Ta MiATPUMAHHS MyOJiyHol 6e3nekH i nopsaky. 3AICHEHO aHaJi3 mi-
SIIBHOCTI MiAPO3/1i/1iB IpeBEeHTUBHOI AiSIIBHOCTI B yMOBax Ail IPaBOBOTO PeXUMYy BOEHHOTO CTaHY
Ta BHOKpPEMJIEHO CTAaTHCTHUHI BiZOMOCTi perioHiB YkpaiHuM mo piBHIO 3a0e3neueHHs MyOJiuHOL
Ge3nexy | nopsAKy. 3a3HaueHO 3M{HCHEHHS KOHTPOJIO HaJ BiANOBITHUMH KaTeropismMu ocio, siki
MOXYTb HECTH CYyCIi/IbHY Hebe3neKy /s CyCHiJbCTBA, THM CaMHUM MOCSITalo4yd Ha Oe3leKy rpo-
MansH. BuokpeM/ieHO CTaH BUSBJEHHS aAMiHICTPAaTHUBHUX NpPaBONOpYLIEHb, iX 3amobiraHHs Ta
HeJIONYIIeHHs iX y MalOyTHbOMY MiApo3iisaMy NpeBeHTHBHOI AisabHOCTi HauionasbHo! mosinil
YxpaiHu mig dac Ail BOEHHOTO cTaHy B YKpaiHi.

Karouosi carosa: mifposainu npeBeHTHBHOI AisibHOCTI HanionanbHoi modinii Yxpainu, my-
O/IiUHUE MOPSNOK, My6JiyHa Ge3neka, CyCHiNbCTBO, MPEBEHTUBHA HislIbHICTb, CTATUCTHUHI Bifo-
MOCTi, MPeBeHLif.
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Summary

Musaieva S. S. Analysis of the state of public security and order by the units of
preventive activity of the National Police of Ukraine during the martial law in Ukraine. —
Article.

The article analyses the state of ensuring public security and order by the units of preventive
activity ol the National Police of Ukraine during the martial law in Ukraine. The author
examines the scientific views on the concept of ensuring public safety and order through
the use of preventive measures in accordance with the current legislation of Ukraine. The
author defines the word «praeventio» — «I precede, warn»; English «prevention» — «prevention,
warning», since prevention is one of the areas in the fight against offences, where this concept
of ‘prevention’ includes proactive actions regulated by law aimed at preventing the occurrence
of undesirable consequences. The article examines the legal framework which guides the
preventive activity units in the course of performing their tasks of ensuring public safety
and order, and also highlights amendments and additions to the legislative acts of Ukraine.
It is noted that preventive activity units are structural subdivisions of the territorial Main
Departments of the National Police in the regions, the main purpose of which is to take
measures to ensure public safety and order in the streets, squares, parks, squares, stadiums,
railway stations, airports, seaports and river ports, and other public places. The author reveals
the purpose of a preventive measure, namely, to resolve issues or situations on the spot by
using the means defined by law aimed at ensuring the protection of human rights and freedoms,
counteracting the commission of offences and maintaining public safety and order. The author
analyses the activities of preventive activity units under the legal regime of martial law and
highlights the statistical data of the regions of Ukraine on the level of ensuring public security
and order. The author notes the exercise of control over the relevant categories of persons
who may pose a public danger to society, thereby encroaching on the security of citizens.
The author highlights the state of detection of administrative offences, their prevention and
prevention in the future by the units of preventive activity of the National Police of Ukraine
during martial law in Ukraine.

Key words: units of preventive activity of the National Police of Ukraine, public order,
public security, society, preventive activity, statistical data, prevention.
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