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JIOKTPUHAJIbHUM | NMPUKJIALHUHA CTATYC
KATETOPIl «TAPAHTIT MPABOBOI0 MOPSAJKY »

[IparHyun CrnpusTH CyCHiNILCTBY Yy BUPIilLIeHHI HaWUBaXKJUBILLIKUX MPOOJIEM,
TEOPEeTHUYHA | MPUKJIAAHA IOPUCIIPYACHLA IPONOHYE Pi3HI KOHLEMNLil, MiAX0aH,
WJIAXY | MeXaHi3MU BILJIMBY Ha IPaABOBi NPOLECH, PilIeHHA TUX UM IHIIUX
npaBoBux npobseM. CBoro yacy came y TakoMy CBiTJi po3yMiJocsi BUKOPH-
CTaHHS y Teopil MpaBa KOHLENTYy «TapaHTii 3aKOHHOCTI i mpaBonopsaky». Sk
CJYLLHO 3a3HaualoTh (paxiBLi, MUTAHHS PO rapaHTii — CKJaaHa i camocTiiHa
npobJsema B paMKkax wijicHoi Teopii 3akoHHOCTi. Lle 11 eemeHT (/1aHKa), SKUH
NMepeBOAUTDH i1€10 3aKOHHOCTI i3 cepr HAyKOBHUX MOLIYKIB y MPAKTUUHY
chepy LiIBHOCTI JIIOAWHHU, CYCHiJAbCTBA i nepxKaBu. Llsg oOcTaBuHa i CTBOPIOE
MeBHI TPYOHOLL TEOPETHUKO-eMIIiPUYHOIO XapakTepy, 00 TYyT 3adinaeTbcs
(haKTHUYHO yCd CHCTeMa acleKTiB, L0 BIIMBAKTbL HA MPOLEC IPaBOBOr0
YIOPSAKYBAHHS CYCHiJbHUX BigHOCHH. OCKiJbKM y TEOpPeTHUKO-NPABHUUIH
JiTepaTypi HOCUTb IOLUMPEHOI0 € MO3ULisd, L0 «..PU BUBYEHHI 3aKOHHOCTI
i MpaBONOPAAKY BUKOPUCTOBYIOTbCH CXOXKI IMOHATTS 1 KaTeropii, ogHOYaCHO
JNOCJIIKYIOTbCH PiBeHb, CTAH, FAPAHTIl K 3aKOHHOCTIi, TaK i MPaBOMOPAAKY>»
[2, c. 429], aBTOp Mae HaMmip poaraspaTH npobjeMmy rapaHTiii came y 3asHa-
YeHOMY KOHTEKCTi, TOOTO §IK «rapaHTii 3aKOHHOCTI i MPaBOBOr0 MOPSAAKY>.

Heo6xinHicTh NOKTpHUHANBHOTO OOTOBOPEHHS MUTAHHS FapaHTill 3aKOH-
HOCTI i MPaBONOPSALKY BU3HAYAETLCS 3MiHAMHU YCTAJEHUX KOOPAMHAT IPABO-
BOro OYyTTS CydYacHOl JIOAWHU: HecCTabiJNbHICTb, MiHJUBICTb, LIBUIKO-
MJIMHHICTh BXOAATH i y WO cepy, sKa Lie NOHedaBHA BBaKajacs LAPHUHOIO
HafidHoOCTi i yctaneHocti. OTxXKe, npobsema NiATpUMaHHS, 3a0e3NedyeHHs
HEOoOXiAHOTO [J/15 HOPMaJbHOTO (PYHKIIIOHYBaHHS CYCIiJIbCTBA PiBHS MPaBOBOi
BIIOPSAAKOBAHOCTI JIIOACBKOI KUTTENISANBHOCTI B HHUHILIHIX, AKICHO HOBHUX
YMOBax BHUCTYyIAe€ OYEBUAHUM IMIEPATHUBOM [Jf MOLIYKIB TEOPETUUHUX I
MPUKJIAAHUX KOHCTPYKLIiH, siKi O MOIJIM CTATH KJAOUOBUMH y BUPIilllEeHHI Bax-
JUBUX 3aBMaHb Cy4acHOI IOpHUCTIpyHeHLii. 3BepHeHHs N0 NnpobaeMu rapaHTii
3aKOHHOCTI i NPaBOBOTO MOPSAKY BU3HAYAETbCS CaMe THUM, 10 L KaTeropis
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€ BY3JI0BOK Yy Oisnbll LIKMPOKIA mpobJeMaTULi INPaBOBOTO BIOPSAKYBAHHS
CYCHiJIbHOI »KUTTENIANBHOCTI, CKJIANae TOU «MICTOK», IKHU TOENHYE Teope-
TUYHUH | NpPUKJIAOHAMA piBHI BUpILUEHHS NMHUTaHb y Uil cdepi.

Axryanisauis 3a3HaueHoi Mpo6JeMHd BU3HAYAETHCS | THM, 1110 BUPOOJEHUH
MaKKe MiBCTOJITTA TOMY NOKTPHUHAJBbHO-MPUKJIAAHUNA KOHCTPYKT <«TapaHTil
3aKOHHOCTI (i MpaBoOMOpPSAKY)» 3 CAMOro MOYaTKy He CTaB «4apiBHOK MaJuy-
KOI0» Y pyKax (paxiBUiB-IOPUCTiB, @ Y CydyaCHUX YMOBAX BUKJHMKAE BCe OiJbll
OOrpYHTOBAHI CYMHIBH I10J0 MPUAATHOCTI A/ BUKOPUCTAHHS y HAYKOBOMY i
IPAaKTUYHOMY OOirosi.

Ananizyoun cTaH HOC/HiIXKeHHS MPoOJeMaTHKMU TapaHTid 3aKOHHOCTI i
NPaBOMOPSAAKY, CJiJ BHU3HATH, L0 OUiKYBAHOIO MEPEXOAY AOKTPUHAJIBbHHUX
HalpalBaHb y NPaKTUYHY IJIOLIMHY He cTajsocd. HaTomHicTe, kateropis
«rapaHTii» OTpuUMaJ/a HACTIJIbKU CleuudiyHy iHTEeprnpeTalilo y TeOPeTUYHUX
i mpukMagHux NyOJiKalisiX, 1110 BUKOPUCTOBYETHCSA y CAMUX Pi3HUX 3HAYEH-
HSIX | KOHTEKCTaX, [MO3HAYAETHCS PI3HUMHU MOHATTAMU — «3a0e3MeUeHHs»,
«OXOpOHa», «MiATPUMaHHS» Tollo. [IpuuomMy K i MOHATTS «rapaHTii», Tak i
HOro CHHOHIMHM YaCTO-TYCTO BUKOPUCTOBYIOTbCS Oe3 BU3HAUEHHS [XHBOTO
3MicTy i meiniuid. HasiBHi »x mponosuuii Takux BU3HAUeHb € J0BOJI CXeMa-
TUYHHUMHU | MaJO3MiCTOBHUMH.

3anas Toro, o6 3’sicyBaTH peajibHUH TEeOPeTUYHHUH i MPaKTHUYHUH MOTeH-
Lias Kateropii «rapaHTii IpaBoONOPSAAKY», MAE CEHC MOCTABUTH NMUTAHHSA IIPO
Te, YU BOJIOJi€ BOHA BJIACHUM 3MiCTOBHUM HAMOBHEHHSM, YU AIHCHO CUCTEMHO
BinOMBae 3B’I3KM MiK YMHHUKAMU MPABOMOPSAKY [0 Ti€l MipH, sKa N03BOJISIE
TOBOPUTH MPO OXOIJIEHHSI HEeX HAAiWHUX MeXaHi3MiB NOCSATHEHHS CTa0iJbHOI
3aKOHHOCTI i NPaBOMNOPAAKY, I Mae MiACTaBU IMO3HAYATUCHA CaMe TepPMiHO-
noHaTtam ([I.M.Pab6inoBnu) «rapanrii». aa nouatky HeoOXiAHO BiamoBicTH
Ha 3alUTaHHA: HACKIJbKM HAayKOBO KOPEKTHOIO € caMa MOCTAaHOBKA NMUTAHHA
PO MOKJUBICTb «rapaHTYBaHHS» MPaBOMNOPSIAKY?

Hapasi csig BU3HaTH, 110 Yy TEOPETHKO-NPABOBiH NJOLIMHI piBeHb AOCIIi-
JDKeHHS Uiel npoO/eMy 3a/UllIaeTbCs MalKe Ha PiBHi, 10 OyB AOCATHYTHU
aBTOpaMM KoJIeKTHBHOI MoHorpagii «IIpaBoBble rapaHTu¥ 3aKOHHOCTH B
CCCP» [3], mpaup O. €. Jlyneena, I. C. Camomenka, M. C. CtporoBuua Ta
B. M. UxukBange, ski 6yau onybaikoBani y 60-x pokax XX cT. Ik He AMBHO,
3 THX Mip OT BKe MPOTAroM MakxKe IM'ATHIECSATH POKiB mpobJseMa rapaHTii
3aKOHHOCTI | NMPaBOMOPSAAKY He HaJAUXHyJia MPaBHUKIB HA TPYHTOBHI AOCJIi-
JKeHHs. BoueBuab, mpuuMHa 30BCIM HE Y TOMYy, LIO B ONyOJIiKOBAaHUX Y
60-Ti poku mpausix BHpillleHi BCi TeOpeTHuHi i MpUKJaAHI MUTaHHS 3abe3rne-
YeHHS1 MPaBOMOPSAAKY i 3aKOHHOCTi. 30BCiM HaBMaKW, MOAAMbIi TeHAeHL]
CBiAUM/IM caMe MPO 3arocTpeHHsl cTaHy cnpaB y uUill cdepi. Tox cyuachi
aBTOPH, MO CYTi, 3HAXOAATBHCHA Yy PYCJi YSIBJEHb PO KATEropilo «rapaHTii»,
SKi OyJM TOLIMPEHUMH y PAASHCBKIH HOPUCIPYAEHLI.

O. b. JIucioTKiH, KUH BUXOAUTH i3 TOTO, L0 NPABOMOPSAOK — L& Pe3yJb-
TaT [ii mpaBa i 3aKOHHOCTi, BU3HAUa€ rapaHTii 3aKOHHOCTI SIK 0OyMOBJIEHY
3aKOHOMIPHOCTSIMM CYCIIJIBHOTO PO3BUTKY CHUCTEMYy YMOB i 3aco0iB, 110 3a-
Oesmneyye npouec peanisauil 3aKOHHOCTI i THM caMuM (OpMye TaKy BIOPSI-



A. @. Kpuscaniscorkuii. Ctatyc Kateropii «rapaHtii npaBoBOro nopsiakKy» 83

KOBAHICTb COLja/JIbHUX BIJHOCHH, fIKa CIIpPUSIE PYXOBI KpalHU OO0 NEMOKpPATIl.
Take, rpaHnuUHO LIMPOKEe BU3HAUEHHS FApaHTiH, K «CUCTEMH yMOB i 3aC00iB»,
3a/lae€ 3MiCTOBHY HEeBM3HAUYEHICThb il KaTeropii, 00 «yMOBU», fKi OJOTHYHI 10
«3a0e3neyeHHsI» 3aKOHHOCTI i MPaBONOPSAKY, € HaA3BUYAaWHO OaraTOMaHiTHHU-
MU | PI3HONOPANLKOBUMH, & OKPIM TOro, 30BCiM HE «TapaHTYIOTb» HAJEKHOIO
CTaHy BIOPSIAKOBAHOCTI MPaBOBOr0 OYTTS.

B. M. XponaHoK Nif rapaHTisiMA 3aKOHHOCTI i MPaBOMOPSAAKY po3yMie
Taki YMOBHU CYCHiJIbHOIO XKUTTS i crielianbHi 3aX00H, 3AiMCHIOBAHI AePKaBOIo,
SKi 3a0e3ne4yoTb MILHUHA PeXXUM 3aKOHHOCTI i CTabiNbHICTH NMPaBONOPSAAKY
y cycninbeTi [4, ¢. 351]. [os0BHOIO Banol 1bOTO BH3HAUYeHHS OauUTbCS
30BCiM HENPUAATHUU A/ BUKOPUCTAHHS y CY4aCHUX YMOBaX PO3PaxXyHOK Ha
nepxaBy, fKa Oyne «30iHCHIOBATH TaKi YMOBH CYCHiJbHOTO XKUTTS, SKi 3a-
OesnevaTb pPeXKUM 3aKOHHOCTi i MPaBOMOPSOKY>.

Hepnaneko mnpocyHy/aucsi B ONaHyBaHHI NPUPOAM TapaHTid i aBTopu
HOBITHIX OMCEPTALMHUX MOCJIIKEeHb IPABOBOTO MOPAAKY, B SKHUX, M0 CYTi,
BiITBOPIOIOTBCS MaJi0O3MiCTOBHI aOCTpPaKTHi XapaKTepPUCTUKU «rapaHTii». bo
xi6a MOXKHa BBaXXaTH CYTHICHOK XapaKTEPUCTUKOK TBEPAXKEHHs, L0 rapaH-
TiIMH NPaBONOPSAAKY € MO3UTHUBHI (PAKTOpH, §IKi BIJIMBAIOTb HA MOBEMIHKY
cy6’ekTiB mpaBa? [IpHHUMMOBO He 3MiHIOE KApTHUHY i NOTIOBHEHHS, L0 1€
«...00yMOBJIeHa 3aKOHOMiDHOCTSIMM PO3BHUTKY CHUCTeMa yMOB i 3aco0iB, 3a
JOMIOMOTOI0 AKMX TIPaBONOPANAOK 3AIHCHIOEThCA. ['apaHTil BUpaKamTh BCIO
pidHOMaHITHiCTL i 6araTcTBO 3B’3KiB, iCHYIOUHX Yy CYCHiJbCTBi. IxHS cy-
KYMHICTb yTBOPIOE €AHICTb B32aEMOINOB'S3aHUX MiXK COOOI0 eJIeMeHTIB, Mae
BIIOPAAKOBAHY CTPYKTYPY, PO3BHUBAETHCSH 3TiAHO 3 3aKOHAMH CYCIIJIBHOIO
PO3BUTKY, TOOTO BOJIOIi€ BCiMa O3HAKaMU COLiaJbHOI cuUcTeMu» [D, c. 65—
66]. HaBenena nediHiuisi, Mo cyTi, po3uuHsie «TrapaHTii» y cUCTeMi CycCHi/b-
HUX 3B’513KiB. To »K Xi6a MOXKHa CMOAiBATHCS, LI0 TaKi IIMPOKi NOKTPHUHAJbHI
KOHCTPYKTH 3MOXKYTb OyTH NPUAATHUMU [JIs1 BUPilLIEeHHS NPUKIAAHUX MMUTAHb
3abe3neyeHHsl MPaBOBOrO MOPSAKY y CYCHiNbCTBI?

BnacHy koHcTpykuito rapanTiii 3akoHHocTi mpornonye B. C. Adanacbes.
[Toromxywo4uch y UiJIOMy 3 «TpaguUilHUM» TMOMIJOM LMX TapaHTiil Ha 3a-
rajbHi (€KOHOMIUHi, MOJIITUYHI Ta iAeO0JOriuHi) Ta creliagbHi (HOpMATHBHI Ta
opranizauiitno-npasosi), B. C. AcdanacbeB, 1o cyTi, 0TOTOXKHIO€ (HaKTOPH, IO
BIJIMBAIOTh HA CTAaH 3aKOHHOCTI i MPaBOMOPSALKY 3i BCi€I0 COLiaJbHOI CHUC-
TeMoIo [6, c. 226—227]. Lle# aBTOp TaKOK BHUIiJIsI€ YOTHPH PiBHI CUCTEMH LIUX
(bakTOpiB: 3arajJbHOCOLia/JbHUHN, perioHaabHU# (0OJacTb, paloH i T.M.), Tpy-
NMoBUM (KOJNEKTUB, ciM's i T.M.) i iHAMBiNyanbHUU. ¥ pe3yabTaTi BUMaJboO-
BYETbCS Mera-CUCTeMa, fKa MaiKe He MiAaeTbCsl aHaJi30Bi i MPOrHO3yBaH-
HIO, a TUM Oijiblle — ii MPUKJIAJAHOMY 3aCTOCYBaHHIO. UU MoKe, HalpUKJA,
CY[ASl 3BAXXUTHU Ha 3arajibHOCOULiaJ/JbHi (paKTOPH, K Taki, IO «...BIJHUBAIOTb
Ha peaJii3allilo BCiX HOPM IpaBa BCiMa y4aCHUKAMHU CYCIiJIbHUX BiJHOCUH Ha
BCil Teputopii Kpainu»? Cusig TakoxK BpaxXyBaTH, L0 «HeMaJja 4acTHHA CO-
LiaJbHUX TPOLECIB i ABUIL 3MilICHIOE HA MOBENIHKY Jioaeh (i, oTXKe, HA CTaH
3aKOHHOCTi) 31e0i/bllIOr0 MO3UTUBHUK BIJIMB i BUCTYNAE TUM CAMUM Y POJIi
rapaHTil 3aKOHHOCTI — €KOHOMiYHMX, MOJITUYHUX, MPABOBUX Ta iHIIMUX (IO-
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3UTHUBHI CTOPOHH | €J1€MEHTH €KOHOMIiKH, MOJITUKH, KYJAbTYPH, «XOPOLLIi 3aKO-
Hu» i T. n.). Ha Bubip ocoboro BapiaHTa MoOBeAiHKH BIJIMBAIOTh il BJaaCHi MO-
3UTUBHI | HETATUBHI PUCH, ITO3UTUBHI | HETATUBHI XapaKTEPUCTUKU Ti€l CUTY-
auii, y Kid BOHA 3HAXOAWUTbHCS, & TAKOXK — IIO3UTUBHI i HEraTUBHI NPOABU
eKOHOMIYHMX (MaTepiaJbHUX), COLiAJbHO-TIONITHUHUX, MPABOBUX, i€0JOTiU-
HUX, TICHUXOJIOTIUHUX i opraHizauiiiHux daktopis [6, c¢. 230] (rpymnoBoro, pe-
rioHa/JbHOTO i 3ara/jbHOCOLiaJbHOTO piBHIB). Baxkko co6i ysBUTH, LIO Taka
KOHCTPYKLUiss Oyne BuTpeOyBaHa MPaKTHUKOW, TUM Oijblle y HUHILIHIX yMO-
Bax, KOJIM PO3YMiHHS JIIOACBKOI CBOOOAM BUHILIO NaJEKO 3a MeXi JiHiHHOi
JNeTePMiHOBAHOCTI €KOHOMIYHUMH, MOJITUYHUMHU, iI€OJOTIYHUMHU i MPABOBUMHU
(bakTopamu.

[Ipo BeqbMM He3HAUHUH MOTEHLiaJa rapaHTiil 3aKOHHOCTi i MPaBOMOPSAKY
CBIIUUTH 3MICT, SKMM IX HABAHTAXKYIOTb JOKTPUHAJBHI iHTeprperauii.

B. M. XponaHiok po3pisHsie MarepiasbHi, MOJITHYHI, OPUIUYHI i MODaJIbHI
rapaHTii 3aKoHHOCTI i mpaBonopsaky [4, c. 351]. Inwi aBTopy Ha3uBaWOTHL €KO-
HOMI4Hi, TOJIiTUYHi, COLiaJbHO-AyXOBHI (i1€0JIOTi4Hi), CyCMiJbHI Ta OPUAUUHI
(cneuiasibHi).

PosmipkoBytoun npo marepianbsi rapanrii, B. M. XponaHiok neuio inea-
JIi3ye PUHKOBI BiIHOCHHHM, SIK TaKi, L0 YU HE aBTOMATHYHO «...3a0e3IeuylTb
eKOHOMiUHY cBoOOAYy i caMocCTillHiCThb Oynb-IKOro cy0’eKTa», 3a KOTPHUX
«...CTBOPIOETBHCHA MaTepianbHa OCHOBA A/ HOPMAJbHOTO (PYHKLIOHYBaHHS
TPOMAaJSIHCBKOTO cycrinbcTBa» [4, c. 351]. BucaoBawoeTbess mosulis, 110
«eKOHOMIYHi rapasTil BUCTYNAIOTb OCHOBOIO [JIsl BCiX IHIIMX TapaHTiH», a
PaBOMOPSNOK «...BiTHOCUTbCS A0 §IBULI, HaAOYyAOBAaHUX Hal MOro €KOHOMiu-
HUM OasucoM. ToMy eKOHOMiKa BH3Hayae BCi OCHOBHi XapaKTepPUCTHUKU Mpa-
BOMOPSIAKY», a TAKOXK Te, L0 «B Cy4yaCHHH IepioJ eKOHOMiuHa cBoOonma He
CTIIpHUsi€ 3MiLHEHHIO MPaBOMOPSAAKY>» [D, ¢. 66—67]. Taki BHyTpiliHbOCYIIEpEU-
JIUBI TBePAKEHHS CBiI4aTh PO 30epeKeHHs Y NOKTPUHAJIbHINA CBIIOMOCTI KO-
JIACb TIAHYIOUMX MiAXOMiB LIOAO «BTOPHUHHOCTI» IpaBa BiIHOCHO €KOHOMiKH,
SKi 3 MO3ULIM CYYAaCHUX YSBJEHb € HENPUUHATHHUMHU.

[ToniTUYHUMHU rapaHTisIMM MPaBOMOPSAKY CydyacHi aBTOPU BBaKalTbh BCIO
MOJIITUYHY CUCTEMY, (DYHKLIOHYBAHHS BCi€i MOJITHUYHOI OpraHisauii CcycmiJb-
CTBa, FOJIOBHY POJIb y SIKid Bifirpae aep»kaBa, MPUHLMIIK OpPraHizauii i Ais/ib-
HOCTi BCiX opraiB nepxkaBHOI Bsand. [Ipy LIbOMYy BHCJIOBJIOETHCSI 3acTepe-
JKeHH$, 110 «...NIOTIPU MO3UTHBHI MOMEHTH 0araTOmapTikHOCTi, HASBHICTb Oa-
raTbOX MapTill MPU3BOAUTL N0 CylepeyHocTed i KOH(MIKTIB Mixk HUMHU. Ormo-
3ULINHI napTil 30iACHIOITL cIpoOU HACTYIy Ha BJANy, IPArHyTh ii nepemniny,
IEKOJM IJISIXOM HAaCHUJbHULBKUX Hil» [, c. 67—69]. B. M. XponaHiok moBoJi
LIUPOKO TJAYMAYUTb IOJITUYHI TapaHTil AK «...yci €JIeMeHTH IOJITHUHOI CHUC-
TeMH CYCHiJAbCTBA, SKi MiATPUMYIOTh i BiIHOBJIKIOTH CYyCIHiJIbHE XUTTS Ha
OCHOBi IOPHIMYHUX 3aKOHIB, 1[0 BiIOUBaIOTh 00’ €KTHBHI 3aKOHOMipHOCTI Cyc-
ninbHOro po3BUTKY. JlepxKaBa, ii opraHu, pi3HOMaHiTHi rpoMancbKi 06’ e1HAH-
HSl | MpUBATHi OpraHisauii, TpynoBi KOJEKTUBH, TOOTO BCi JAHKU CydacCHOi
MOJIITUYHOI CUCTEMM CYCIIJIbCTBA, 33451 CBOIO XKUTT€3a0e3MeUeHHs BCIJIAKO
NiATPUMYIOTh HEOOXiTHUH PEeXKUM 3aKOHHOCTI i cTabi/JbHICTD NMPABONOPSAAKY>»
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[4, c. 352]. Tyt HeoOXimHO 3ayBaXXWTH, 1110 CTOCOBHO 3abe3TeueHHs] 3aKOH-
HOCTI i NPaBOMOPSALKY AE€prKaBa — HE «PANOBUU» €JIEMEHT IIOJIiITUYHOI CHUC-
TEeMH, a caMe Ta iHCTUTYLisl, Ha SIKy CYCMiJIbCTBO sIKpa3 i MmokJjanae o6oB’si-
30K «rapaHTyBaTHU» I€BHUU piBE€Hb 3aKOHHOCTi i MPaBONOPSAAKY, LJS 4OrO
Haninse il MOTY>XKHHMU TTOBHOBAa>KEHHSIMM, 3aco0aMu i pecypcamu.

[IpoGaemMaTuli rapaHTiil 3aKOHHOCTI 3HAUHy yBary BUSIBJSIOTb MpeaCcTaB-
HUKH rasny3eBOl IOpUCNPYIEeHLii. ¥cTaneHa TPaaullisl BHUCBITIEHHS FapaHTil
CKJanacd y UapuHi aAMiHiCTpAaTUBHOTO MpaBa, ¢axiBUAMU SKOTO OOCJIi-
JUKY€eTbCSl cUcTeMa rapantié npasosakoHHocTi (/. M. baxpax), cnoco6u i
rapanTii 3a6esneuenHs 3akoHHOCTI i nucuuming (B. . Haconos, B. A. Konb-
wuH, K. C. Ilerpos, B. M. Penkoyc), rapantii 3akoHHOCTi aaMiHiCTpaTHBHO-
npaBoBux BigHocuH (I'. I. [TeTpoB), rapanTii 3akoHHOCTI y mifiAbHOCTI Oep-
x)aBHoi anminictpauii (1. H. Baxpax, C. [. Xasanos, A. B. Jlbomin), rapanTii
aaMiHicTpaTUBHO-TIpaBoBOTO ctatycy rpomansH (H. B. Makapeiiko, €. A. Ue-
pEeHKOB), mpaB, cBobon i 3akoHHUX iHTepeciB rpomaasH (HO. M. Koasnos,
JI. JI. IloroB), rapanTii 3aKoHHOCTiI i 3abe3neueHHs MpPaB I'POMAASH y dislJib-
HocTi miniuii (M. H. MapuyHoB), rapaHTii caMOoCTiHOCTI MiANpPUEMCTB i yc-
taHoB (A. Il. Anboxin, A. A. Kapmonuupkui, 0. M. Kosnos).

daxiBUSIMU B rajnysi LMBIJIBHOIO MPOLIECY AOCTIIXKYIOTbCS rapaHTii 3Bep-
HEHHS 10 CyAY 3a CYAOBHUM 3aXUCTOM, FapaHTii 3aKOHHOCTI i OOrpyHTOBAHOCTI
cynoBux pimenb (B. A. Mycin, H. A. HUeuuna, . M. YUeyor). Kpuminanbho-
npouecya/bHi rapanTii 3aKOHHOCTI y MyOJIiYHO-3MarajbHOMY KPHUMiHaJbHOMY
npoueci nocaigkyoTh K. b. Kaaunoscku#t tTa O. I. MakapkiB, rapaHTii 3akoH-
HOCTi OOMeXXeHHSI HeLOTOPKAHHOCTi 0COOM y KPUMiHAJbHUX CIpaBax —
€.I'. Bacunbena. LlikaBo, 110 came npencTaBHUKaMH rajgy3eBOro npaBoO3HaB-
CTBa BUCJIOBJ/IOIOTHCS CYMHIBHU 1100 OKPEMHUX KaTeropiu, ki Ha3uBaJIUCH ra-
pautissmu (JI. B. [Tepeuykina).

HeoOxiaHiCTb KPUTHUHOTO OCMHUCJEHHSI MOKH L0 AOMiHYIOUOTO OPTOMAOK-
CaJIbHOTO PO3YMiHHSA rapaHTid YCBIAOMJIOETBHCH | TEOPETHUHOIO IOPUCIPYIELH-
uieto. Taxk, H. M. KpecroBcbka i JI.I. MarBeeBa, xoua # BHU3HAYANOTh,
«CJIAYIOUM TpanuLii», rapaHTii 3aKOHHOCTI K «CHCTE€MY YMOB i 3aco0iB, 110
3abesneyye mpouec peaJidallii 3aKOHHOCTI», y MOAAJbLIOMY MOMINAIOTh L
(hakTOpH Ha 3arajbHi yMOBH i creuianbHi (lopunuuHi) 3acobu [7, c. 347]. 3a-
rajbHi YMOBM BIJMBAlOThb Ha (POPMYBAHHS 3aKOHOBIAMOBiAHOI MOBENiHKU
OMOCePeNKOBAHO, CTBOPIOIOUM MEpPeAyMOBH AJ5 3MiLlHEHHS PEXHUMY 3aKOH-
HocTi. Jlo uMX mepeayMoOB HaJjieXXaTb €KOHOMiYHi, MOJIiITHYHi, NYXOBHi, CO-
uianbHi [7, c. 347—348]. CneuianbHi (lOpuAWYHi) 3acCO0U — 1le CYKYIMHiCThb
yMOB i 3aco0iB, 110 3aKpinjeHi YMHHUM 3aKOHONABCTBOM i Oe3nocepenHbo
CIIpsIMOBaHI Ha 3a0e3Me4YeHHs PeXXUMYy 3aKOHHOCTi, JOTPUMAaHHS i 3aXUCT
npae i csobon ocoOu.

[leBHa HemoBipa Mo KaTeropii «rapaHTii 3aKOHHOCTI i MPaBONOPSAKY>» BHU-
HUKa€E | yepes NOCUTh NOBiJbHE TIYMAaYeHHS LIbOTO TePMiHA NPaBHUKAMH, Ke
He 306iraeTbCsl 3 €TUMOJIOTIEI0 CJ0BA «TrapaHTis».

HoBuil TaymMauHu#l CJOBHUK yKpaiHCbKOI MOBW MiCTUTb TaKi 3HAaYeHHS
cloBa «rapaHTis»: 3abesneka, yoeamneka, 3amopyka [8, c. 572]. Tox oueBun-
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HO, L0 3MiCT, IKMH BKJIAHA€TbCS MPABHUKAMU y KATEeropito «rapantii 3aKOH-
HOCTi (MPaBOMOPSAAKY)» € AOCHUTb BiAMIHHUM Bil yCTaJseHOI eTUMOJIOTii c/0Ba
«rapanTii». ['apaHTifi 03Hauae MOXKJHUBICTb OTPUMATH 3aJ0BOJIEHHSI CBOTO
nmpaBa 4y iHTepecy 3a OYyIb-IKUX YMOB 3a PaxXxyHOK 30BHIlLIHIX (I0JaTKOBUX)
3aco0iB uM [ill rapaHta — cy0’ekTa, IKUH Oepe Ha ceOe 3000B’sI3aHHS BH-
KOHAaTH 000B’S130K 3000B’$13aHOi CTOPOHU 32 YMOBH ii BJIACHOI HECHPOMOXK-
HOCTI e 3poOuTu. ['apaHTisg BUCTyNae CBOePiAHOI 3alOPYKOK HA BUMAMIOK,
SIKII[O0 He CMPalbOBYIOTh Hif0Ui Y CYCHiNbHIH MpakTHLi 3000B’sI3aHHS i YMOBHU
ixHbOro 3nidcHeHHS1. TOOTO rapaHTisgs — Lie CBOEPINHUU «CTPAXOBUU MOJiC»
IJ151 yIoBHOBakeHoro cy6’ekra. Hallb6/11KUMM BiAIOBiIIHUKOM L[bOTO CJIOBA Y
FOPUCTIPYIEHLIii € HOro BUKOPUCTAHHSI y LIMBIJIBHOMY TpaBi ik 3000B’si3aHHS
rapaHTa IMOracUTH Nepen KpeauTOpoM 3a00pProBaHiCTb OOprKHHMKA, SKIIO OC-
TaHHiH He BuKoHae ii [9, c. 556].

To x (akTopH, fKi HEKPUTHUHO HA3UBAIOTHCS «TapaHTiSIMM 3aKOHHOCTI i
IPaBOIOPSAKY», HACNIPABAI 30BCiM He rapaHTyIOTb CYCIiJbCTBY i 0c00i 3a10-
BOJIEHHS IXHiX MOTped 1100 MILHOI MPaBO3aKOHHOCTI i HaliliHOrO MPaBOBOIO
NopaaKy, 00 HiaJeKTHKa CYCIiJIBHOTO IIPABOBOI0 PO3BUTKY MalKe HIKOJIH He
CTBOPIOE aOCOJIOTHO MO3UTUBHUU 30ir LUX (PaKTOpPiB, SIKI TEOPETHYHO MOXKE
i 3Morsin 6 «rapaHTyBaTW» OJM3bKi 10 ifeasny 3aKOHHICTb i MPaBOMOPSIOK,
[IPOTe MePEeBIPUTHU L0 TNOTe3y HEMOXKJ/UBO Uepe3 «HeLOCKOHAIICTh» 3aKOHIB
O6yTTsa. To X rapantis Mae OyTH AOCTATHbO KOHKPETHOIO i TaKOI, KA MOXKe
OyTH 3ailicHeHa 3a Oydb-IKMX HOPMaJbHUX yMOB. Ha »kanb, KOHCTPYKT «ra-
paHTil 3aKOHHOCTI i MPaBOMOPAAKY» I Wi BUMO3i He BiANOBigae€.
rO OMAaHYBAaHHf — L€ He CTiJIbKK HAayKOBAa, CKIJIbKU i1€0oJIoriyHa 4yu «3aige-
osorizoBaHa» kareropisi. [Ipo ue omocepenkoBaHO CBiIUUTHL Ta 0OCTaBHHA,
10 B IPYHTOBHUX HAyKOBHUX MNOCJIIKEHHSIX Lisi KaTteropis He (irypye. A ot
y MNiApyYHUKax 3 Teopil mepxkaBu i mpasa Lg Npob/eMa BUCBITIOETHCH H0O-
BOJII CXeMaTH4yHO, 31e0iNblIOro fK AAaHWHA TPaAMLil paasiHCbKOI IOPUCIIPY-
JNeHLil HeKJapyBaTU «MOTYTYy» COLIaJiCTUYHUX €KOHOMIUHUX, iA€O0JIOTIUHUX,
MOJITHYHUX | MPaBOBUX IHCTUTYTiB. B3arasi XK, cama MOCTaHOBKA NMHUTAHHSA
PO AKeCb «TapaHTyBaHHA» MPABOIMOPAAKY Y CBITJI CY4YaCHOrO CYCIiJIbCTBO-
i MpaBO3HABCTBAa BUAAETHCH TaKOW MidoJorizaliet, ska Maao CyMiCHa 3
PO3YMiHHSIM MOXKJUBOCTEH CyCHiJIbCTBA, i HaBiThb AepxKaBu. [1lo K cTOCy€eTh-
Cs HABYaJbHOTO i BUXOBHOI'O MOTEHLiany TapaHTid NMPaBOBOIO MOPSAAKY, TO
iXHill BMJIMUB HA CBiOMiCTb MAaHOYTHIX IOPUCTIB MOKe OyTH TiJbKH Bill €MHUM,
0COOJIMBO 3BaKalO4M HA pPeasliCTUYHO MHUCJSYY, KPUTUYHO HAJIALITOBAHY CY-
YaCHY CTYAEHTCBKY MOJIO/b.

Y cTporomy HayKOBOMY CEHCi KaTeropis «rapaHTii NpaBONOpSAKY» € He-
KOHCTPYKTHUBHOIO, 00 y CIiBBiAHOLUIEHHI 3 NMPAaBOBUM MOPSAKOM <«rapaHTii»
CIIPUHAMAIOTBCS SK TaKi, 1110 CIPUUUHSIOTh JiHIHHUU (MpsIMUH, Hamepen BU3-
HaueHUH, MalkKe aBTOMATUUHUU) BIJIMB Ha CTaH MpaBoBoro nopsaky. Ha-
CIIpaBai K €KOHOMiuHi, MOJIITUYHI, coUia/ibHi, AYXOBHi YMOBH, HABITb $KILO
BOHM MalOTb TMO3UTHUBHUH XapakTep, TiJIbKH ONOCEPENIKOBAHO BIJIUBAKTbL Ha
CTaH MPaBOBOrO BIOPSAAKYBAaHHS.



A. @. Kpuscaniscorkuii. Ctatyc Kateropii «rapaHtii npaBoBOro nopsiakKy» 87

3aBIaHHS K HAayKH MOJSrae y ToMmy, 100 aHali3yBaTH B3aEMOJi0 Pi3HUX
YWHHUKIB, 3iCTaBJASTH BMJWB (MO3WTHBHUH UM HETaTHBHHUH) KOXKHOTO 3 HHX i
MOJEJIIOBATH LiJICHUU MeXaHi3M Ta MOXKJIMBi HacJilKu Lboro BHuBYy. Karte-
ropisi «rapaHrtii» NpaBONOPSIAKY He [N03BOJSsIE Lboro, 00 rapantii a-priori
MalThb TiJIbKW MMO3WTUBHUHU BIJIMB, 110 He BiANOBilLae peasisiM Cy4acHOTO
MPaBOBOro OYTTH.

Y HayKOBOMY CeHCi CTaBUTH MUTAHHS MPO Te, K «TapaHTYETbCS» MPaBO-
MOPSIIOK Yy CYCMiNIbCTBI 03HAUae 3’siCyBaHHSI THX YMOB, YUHHHHKIB i (PakTOPiB,
KOTpi 6€3yMOBHO (rapaHTOBaHO) 3a0e3MeuyloTb BUCOKUU MMPaBOBUU MOPSAOK
y cycninbcTBi. CydacHa OpPUCTIPYAEHILiss AOMOKHU 1110 HE CIPOMOTrJacsi BU3HA-
YUTH BEChb CIEKTP LMUX YUHHUKIB, 00 came mo coOi Le 3aBIaHHS 3aHAATO
ckaanHe. OKpiM TOTO, KiJbKiCTb i CMiBBiAHOLIEHHS LIMX UAHHUKIB MalOTh TakKi
BaXKKoO mnepenbauyBaHi KOHirypauii, mo y il cdepi ckopilie MOXKJIUBO
npeTeHAyBaTH Ha OiJNblLI-MeHII MPOTHO3HI pe3y/abTaTH i TeHAEHLi, aHi)K Ha
«TapaHTyBaHHS».

30BCiM He KOPEKTHO T'OBOPUTH MPO Te, [0 €KOHOMiuHi i MOJMiTHYHi, Uu
HaBiTh 1€O0JIOTIUHI | KYJAbTYPHI Ta NPaBOBI YUHHUKHU «TAPAHTYIOTb» [1PABOIIO-
PANOK, i 3 MO3ULIU TOro, 10 «eKOHOMIUYHUU NeTepMiHi3M» 3a3HaB CBOE Hay-
KoBe (hiacko Ha TepeHax cydacHoro 3HaHHs. IIlo »k [0 iHIIKMX YMHHUKIB, iXHS
poJib i LIMM HamnpsiMKOM clpuiiMasacs sk apyropsiaiHa. To K 6GakaHHSI mpa-
BO3HABLiB CYTTEBO AOMOMOITH CYCIJbCTBY HE MOXKE€ IepepocTaT y mpar-
HEHHS BiIKPUTH «3aJli3Hi» 3aKOHU OyTTH, OO0 Lie Ay»Ke CXO0xXKe 3 HaMaraHHsSMHU
CTBOPUTU «BiUHUU ABUryH». [Ipo, M'siko KaxKyuu, oOMeKeHUll TeOopeTHUHUH
(a TuM Oifnbllle — MPHUKAAAHWN) MOTEHLiak rapaHTi#i 3aKOHHOCTI i mpaBoro-
PAAKY CBiIUUTb CXEMATHUHICTb | BOYEBUAb [OBEPXHEBE BUCBITJIEHHHA L€l
npo6JeMHd B IOPUIHWYHIH JiTepaTypi.

Kareropisi «rapantis», SKILO IOPUCIPYIEHLis X0ue MoBepTaTUCS Bil ime-
oJsiorizoBaHol i iHTepnperauii 10 NParMaTUYHOIO CIPUUHATTS, SKe TINbKHU i
MOXKe HajaTH i MPakTUYHOTO CEHCYy, Mae TJAyMauyuTHUCS SK 3000B’s3aHHSA
JepxKaBU LIOA0 e(PEeKTUBHOrO 3a0e3NeyeHHsl PaBOBOro MOPSAAKY THMH 3aCo-
6amu i y THUX MexaX, KuX notpebye Bin Hei cycmiibcTBo. CaMe meprkaBy i
il BiAMOBiAHI iHCTUTYLIil HeOOXiNIHO MO3ULIOHI3yBaTH SIK «TapaHTiB» 3aKOH-
HOCTI 1 MPaBOBOro MOPAAKY y TOMY PO3yMiHHi, L0 caMe BiJ nepxKaBu CYCII-
iIbCTBO 1 OKpeMi rpoMafsiHU MOXKYTb BUMaraTH CTBOPEHHS HEOOXigHUX YMOB
BMOPSIAKOBAHOI Ha OCHOBi npaBa, Oe3meyHoi i cTabifibHOI KUTTEAIANbHOCTI.

Ortxke, Mpo rapaHTii MOXKJHNBO, i HABITh HEOOXiAHO CTABUTH MUTAHHS, aje
y TOMYy pakypci, 10 CYCHiIbCTBO i ocoba MawTb CHNOAIBATUCA Ha HASABHI
BJAAHI iHCTUTYLii, 3acO00U i CUJHU, SKi MOXKYTb rapaHTOBaHO 3a0e3MeUYUTH
HeoOXigHUHU piBeHb MPaBOBOrO BIOPSIAKYBaHHSA. AJie K SIKILIO TAKOTO He CTa-
JIOCSI, TO MAIOTh NMPaBO i HA BIAIIKOAYBAHHS THUX 30UTKIB, fKi CTalHUCs yepes
He3a0e3neyeHHs] HaJeXKHOTO MPABOBOTO MopsiaKy. OTKe, €IUHUM «TapaHTOM»
[IPaBOBOro MOPSAKY Mae OyTH «IIpPU3HAYEHa» nepxKaBa, ska y 0cobi ynoBHO-
Ba)KeHUX OpPTaHiB He TiJbKM 3abe3nedyye MpaBOMOPSOOK, aje U Biamosinae
nepej CyCIiJIbCTBOM i OKpeMHUMHU TPOMAAsiIHAMHM 33 HOro peasjbHUU CTaH.

Ane 4yum 3paTHa mep:kaBa y MOBHIH Mipi OyTH came rapaHToM Oe3mekH i
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MOPSNKY, YM MOXKe BOHA yOe3MeuyuTH CYCHiJIbCTBO i TPOMAaisiH Bif pi3HOMa-
HiTHUX PU3HUKIB, 3 SKMUMHU TOB’'I3aHA XKUTTEMIANbHICTD Y CyyacHOMY COLIiyMi?
BoueBunp, Hi, i TyT TpoMaasiHCbKe CYCHiJbCTBO Ma€ BUPOOUTH Ti MiHiMaJbHO
HeoOXiHI Y MaHUX YMOBax CTaHAAPTH, siKi Oyne 30060B’sg3aHO0I0 3a0e3neuyBa-
TU CYCHIJIBCTBY i KOXKHOMY T'POMAaAfiHUHY AepxKaBa, {HCTUTYyUil KOTpOl, y
CBOIO uUepry, MawTb OyTH HalileHi 3aA/ad LUbOro HeOOXiAHUMHU pecypcaMmu
(mpaBOBUMH, MaTepiajbHUMHU, (PiHAHCOBHMH, KaAPOBUMHM, if€OJOTIYHUMHU Ta
in.). OueBUOHO, Ui CTAHAAPTH HEe MOXKYTb OyTH HE3MiHHUMHU, BOHU OYIAYThb
MiABULLYBATHCA MO Mipi 3abe3rnedyeHHsI MiHiMa/JbHUX, y MPOLECi MOCTyNaabHO-
ro PO3BUTKY NpPaBoOBOi cepH, 3MillHEHHS NMPaBOBOrO MOPSAKY i NMPaBoOBOI
3aKOHHOCTI.
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Kpusxcaniscoxuii A. ®. JloKTpUHAJbHUU i NPUKJAJHUK CTATyC KaTeropii «rapaHTii
npasoBoro nopsiaky». — Crarrs.

Y crarTi poarasiHyTo npobseMy TapaHTid y KOHTEKCTi rapaHTii 3aKOHHOCTI i TpaBOBOro
NOopsAKY. 3BEPHEHHS A0 MpoOJeMu rapaHTill 3aKOHHOCTI i MPaBOBOro MOPSAKY BU3HAUAETHCS
caMe THM, IO LS KaTeropisg € BY3J0BOI y Oifbll MHPOKiA mpobaemMaTHLi MPaBOBOTO BIIO-
PAAKYBAHHS CYCHIJIBHOI XKUTTEMISIJIBHOCTI, CKJIalae TOW «MiCTOK», SKHH IMOENHYE TEOPETHUU-
HUU | NpUKJaAHUH PiBHI BUpIilLeHHS NUTaHb y Uik cdepi.
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Summary

Kryzhanovskyy A. F. Doctrinal and Practical Status of the «Guarantees of the
Legal Order» Category. — Article.

In the article the problem of guarantees is considered in the context of guarantee of
legality and legal order. An address to the problem of guarantees of legality and legal order
is determined exactly that this category is key in more wide problematici of the legal
equipping with modern amenities of public vital functions, makes a that «bridge» which
combines theoretical and applied even decisions of questions in this sphere.

Keywords: paradigme of legal order, legal order, guarantees of legal order, guarantees
of legality.



